
SENATE No. 48
Ms. Jacques, a petition (accompanied by bill. Senate, No. 48) of

Cheryl A. Jacques, Christopher J. Hodgkins, Paul C. Demakis, Ruth B.
Balser and other members of the General Court for legislation to estab-
lish standards of conduct for telemarketing. Commerce and Labor.

In the Year Two Thousand and One

An Act establishing standards of conduct for telemarketing.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Section 19 of chapter 159 of the General Laws, as appearing in
2 the 1998 Official Edition, is hereby amended by inserting after
3 section 19E the following new section:—
4 Section 19F. Standards of Conduct for Telemarketing.
5 Definitions. As used in this Act, the following terms shall have
6 the following meanings;—
7 (1) “Acquirer” means a business organization or financial insti-
-8 tution, or an agent of a business organization or financial institu-
-9 tion, that has authority from an organization that operates or

10 licenses a credit card system, to authorize merchants to accept,
11 transmit, or process payment by credit card through the credit card
12 system for money, goods or services, or anything else of value.
13 (2) “Business venture” means any written or oral business
14 arrangement, however denominated, including but not limited to a
15 “franchise,” as that term is defined in the “Franchise Rule,” 16
16 CFR 436.2(a), which consists of the payment of any consideration
17 for:

®lic Commontoealtlj of iflassadjusetts

18 (a) The right or means to offer, sell, or distribute goods or serv-
-19 ices (whether or not identified by a trademark, service mark, trade
20 name, advertising, or other commercial symbol); and
21 (b) The promise of more than nominal assistance to any person
22 or entity in connection with or incidental to the establishment,
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23 maintenance, or operation of a new business or the entry by an
24 existing business into a new line or type of business. The term
25 “business venture” does not include any business arrangement in
26 which persons acquire, or purportedly acquire, government-issued
27 licenses or interest in one or more businesses derived from the
28 possession of such licenses.
29 (3) “Cardholder” means a person to whom a credit card is
30 issued or who is authorized to use a credit card on behalf of or in
31 addition to the person to whom the credit card is issued.
32 (4) “Consumer” means a person who is contacted or who may
33 be contacted in his or her home or place of business by a telemar-
-34 keter.
35 (5) “Credit card” means any instrument or device, whether
36 known as a credit card, credit plate, bank service card, banking
37 card, check guarantee card, charge card, or debit card, or by any
38 other name, issued with or without a fee for the use of the card-
-39 holder in obtaining money, goods, services, or anything else of
40 value.
41 (6) “Credit card sales draft” means any record or evidence of a
42 credit card transaction, including but not limited to any paper,
43 sales record, instrument, or other writing or any electronic or
44 magnetic transmission or record.
45 (7) “Credit Card system” means any method or procedure used
46 to rate, transmit, or process for payment a credit card sales draft.
47 (8) “Goods or Services” means but is not limited to: any invest-
-48 ment opportunity; any business venture; certificate or coupon
49 which may be later exchanged for a product or service; member-
-50 ship; license right; timeshare or campground interest; offer to list
51 a timeshare or campground interest for sale; real property interest;
52 offer to improve a consumer’s credit record, history or rating, or
53 to obtain an extension of credit; chance to win a prize, or cash or
54 the offer of cash, or the opportunity to purchase any other goods
55 or services; service promoted by an improvement employment
56 agency; multi-level marketing service; and offer of advice or
57 assistance to a consumer.
58 (9) “Investment opportunity” means anything tangible or intan-
-59 gible, that is offered, offered for sale, sold, or traded based wholly
60 or in part on representation, about past, present, or future income,
61 profit or appreciation.
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(10) “Material” means likely to affect a consumer’s choice of,
decision to pay for or purchase, or conduct regarding, goods or
services.

62
63
64

(11) “Merchant” means a person who is authorized under a
written contract with an acquirer to honor or accept, transmit, or
process credit cards in payment for goods or services.

65
66
67

(12) “Merchant agreement” means a written contract between a
merchant and an acquirer authorizing the merchant to honor or
accept, transmit, or process credit cards in payment for goods or
services.

68
69
70
71

(13) “Person” means any natural person, group, unincorporated
association, limited or general partnership, corporation or other
business entity.

72
73
74

(14) “Premium” means anything offered or given to consumers,
independent of chance, as an incentive to purchase goods or serv-
ices offered through telemarketing.

75
76
77
78 (15) “Prize” means anything offered or purportedly offered, or

given or purportedly given, to a consumer in return for the con-
sumer’s response to a solicitation or participation in a sweepstakes
or other game of chance.

79
80
81
82 (16) “Prize promotion” means a sweepstakes or other game of

chance, or purported sweepstakes or game of chance, or an oral or
written, express or implied representation that a consumer has
won, has been selected to receive, or may he eligible to receive, a
prize or purported prize.

83
84
85
86
87 (17) “Seller” means any person who, in connection with a tele-

marketing transaction, provides, offers to provide, or arranges for
others to provide goods or services to a consumer in exchange for
consideration.

88
89
90
91 (18) “Telemarketer” means any person who, in connection with

marketing of any goods or services, or the solicitation of funds,
initiates or causes a telephone call to be from the Commonwealth
receives telephone calls pursuant to the definition of telemar-
keting as appearing in this section, or uses a message location or
telephone number in the Commonwealth in the process of initi-
ating such call. A telemarketer includes but is not limited to any
such person who is an owner, operator, officer, director, or partner
to the management activities of a business involved in the initia-
tion of such calls, or an employee or representative of such
person.

92
93
94
95
96
97
98
99

100
101



4 [JanuarySENATE —No. 48

102 (19) “Telemarketing” means a plan, program, or campaign
which is conducted to market or sell goods or services or to solicit
for the purpose of fundraising by use of one or more telephones
(including the use of a facsimile machine, computer modem, or
any other telephonic medium) and which involves more than one
telephone call or connection. The term includes, but is not limited
to calls initiated by consumers in response to postcards,
brochures, advertisements, or any other printed, audio, video, cin-
ematic or electronic communication by or on behalf of the seller.
The term does not include the solicitation of sales through the
mailing of a catalog which; contains a written description or illus-
tration of the goods or services offered for sale; includes the busi-
ness address of the seller; includes one or more pages of written
material or illustrations; and has been issued not less frequently
than once a year, and where the seller or issuer of the catalog only
receives calls initiated by consumers in response to the catalog,
and during those calls takes orders only without further solicita-
tion. For purposes of the previous sentence, the term “further
solicitation” does not include providing the consumer with infor-
mation about, or attempting, to sell, any other item included in the
same catalog which prompted the consumer’s call. Notwith-
standing the foregoing, a catalog seller or issuer who also solicits
consumers by telephone to purchase goods or services shall be
considered to be engaged in telemarketing.

103
104
105
106
107
108
109
no
11l
112
113
114
115
116
117
118
119
120
121
122
123
124
125
126 Section 19G. Record Keeping Requirements

(I) Any seller or telemarketer shall make and keep for a period
of three years from the date the record is produced, the following
records relating to its telemarketing activities;—

127
128
129

(a) All substantially distinctive advertising, brochures, telemar-
keting scripts and promotional materials;

130
131
132 (b) the name and last known address of each prize recipient in

the Commonwealth and the prize awarded;133
(c) The name and last known address of each consumer in the

Commonwealth from which the seller or telemarketer receives any
payment, a description of any goods or services sold to the con-
sumer, the date such goods or services were shipped or provided,
and the amount paid by the consumer for the goods or services;

134
135
136
137
138

(d) For each sale, identified by consumer, the actual name and
any fictitious name used in telemarketing employment,

139
140
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(e) Any seller or telemarketer shall maintain a list of employees
that shall include, but not be limited to, such employees’ actual
names and any fictitious names used in conjunction with their
employment in telemarketing, their home addresses, and their
positions. Such employee listing shall be updated monthly by the
telemarketing firm.

141
142
143
144
145
146

(0 Copies of all written notices, disclosures, authorizations and
acknowledgments required to be provided or received under this
Act.

147
148
149

(2) In the event of any dissolution or termination of the seller’s
or telemarketer’s business, the principal of that seller or telemar-
keter shall maintain all records as required under this section. In
the event of any sale, assignment, succession, or other change in
ownership of the seller’s or telemarketer’s business, the seller or
telemarketer must transfer, and the successor business shall main-
tain all records required under this section.

150
151
152
153
154
155
156
157 Section 19H. Acts and Practices Not Covered Under This Act:

(1) Telephone calls initiated by a consumer that are not the
result of any solicitation by a seller or telemarketer.

158
159

(2) The solicitation of sales through the mailing of a catalog
under the exemption provided in the definition of “telemarketing”
as appearing in section one of this chapter.

160
161
162
163 (3) Sales of securities and commodities subject to regulation by

the United States Securities and Exchange Commission or the
Securities Division of the Secretary of the Commonwealth.

164
165
166 Section 191. Required Disclosures and Contract Provisions
167 (1) Initial Telemarketing Call: The telemarketer shall disclose

all of the following information within the first minute of a tele-
marketing call, and before requesting, accepting or arranging for
payment by a consumer;

168
169
170
171 (a) that the true purpose of the telephone call is to make a sale

or solicit funds;172
(b) the true name of the telemarketing company that employs

the individual;
173
174
175 (c) the true name of the ultimate seller whose goods or services

are being offered by means of the telemarketing call; and176
177 (d) a complete and accurate description of the goods or service;

being offered, including but not limited to the retail market value
of such goods or services.

178
179
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(2) Requesting, Accepting or Arranging for Payment: The tele-
marketer shall provide all of the following information, before
requesting, accepting or arranging for payment by a consumer:

180
181
182

(a) the cost to the consumer of the goods or services that are the
subject of the telemarketing sales call, including, but not limited
to any applicable tax, shipping, and handling fees;

183
184
185

(b) any restrictions, limitations, or conditions attached to pur-
chasing the goods or services;

186
187

(c) the complete terms of any applicable refund, return, cancel-
lation, exchange or repurchase policies;

188
189

(d) any material aspect of an investment opportunity being
offered, including but not limited to the price of the land or other
investment, the location of the investment, and the fact that an
investor may lose some or all of their original investment.

190
191
192
193
194 (3) Prize Promotions; Written Disclosures; Acknowledgment

(a) if a seller or telemarketer conducts a prize promotion, the
seller or telemarketer may not request, accept or arrange for pay-
ment from a consumer for any goods or services unless and until
the seller discloses to the consumer the following information:

195
196
197
198
199 (i) a description of the prize or prizes offered;
200 (ii) the retail market value of each prize offered;

(iii) a complete description of any restrictions, conditions, or
limitations on eligibility to receive or use a prize, including all
steps a consumer must take to receive the most valuable prize
offered; provided that all prizes must be delivered to recipients
within 6 months of the close of the promotion;

201
im:0:
203
204
205
206 (iv) the statement: “No purchase or payment is necessary to
207 win

(v) the actual number of each prize to be awarded;208
(vi) the odds of winning each prize offered and the number of

persons who will receive a prize;
209
210

(vii) a statement that a list of winners is available and the
address to which a person may write to obtain such a list.

211
212

(4) Cancellation Rights; Confirmation and Cancellation Rights
Notice; Additional Cancellation Rights:

213
214

(i) Except as provided in section 6(4)(vi), any telemarketing
transaction may be canceled by the consumer without obligation
or cost within three business days after receipt of the confirmation
and cancellation rights notice required herein. Notice of cancella-

215
216
217
218
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tion by the consumer may be made by telephone or by regular or
certified mail.

219
220

(ii) The seller shall clearly and conspicuously disclose to the
consumer the three business day right to cancel before the con-
summation of the transaction in (a) each oral solicitation or tele-
phone call where business is solicited, and in (b) the initial written
solicitation of the consumer. Oral disclosures may not be made
during, the portion of any pay-per-call messages to which charges
apply, nor at a place in the oral solicitation which has a substantial
likelihood not to be heard by the consumer. Written disclosure in
the initial written solicitation of the consumer shall be made no
smaller than 12-point bold type, on the principal page of the solic-
itation.

221
999

223

224
225
226
227
228
229
230
231

(iii) In addition, the right to cancel shall be disclosed in writing
as part of the confirmation and cancellation rights notice, which
the seller shall mail to the consumer within one week after the
date of the telemarketing call transaction. The cancellation disclo-
sure shall be made in the following words, with the blanks to be
filled in with the appropriate information; and provided further
that any cancellation [telephone number] shall not be a pay-per-
call service; “Massachusetts law allows you to cancel this transac-
tion no later than 3 business days, not including Saturday, Sunday
and holidays, after you receive this confirmation and cancellation
rights notice from us. To cancel, call [telephone number] or send a
letter by regular or certified mail to; [address]. To cancel by mail,
your letter must be postmarked within three days of the date you
receive this notice.” This confirmation and cancellation rights
notice shall be made on a separate sheet of paper with no other
information other than that necessary to identify the seller, a
detailed description of the goods or services which is the subject
of the transaction, the date of the telemarketing call, the price, the
consumer’s name and address, and the required cancellation state-
ment in at least twelve-point bold type.

232
233
234
235
236
237
238
239
240
241
242
243
244
245
246
247
248
249
250
251
252 Upon cancellation, and the return of any goods already shipped

or delivered, the seller shall issue a full refund to the consumer
within fourteen days of receipt of said cancellation, and cancel all
obligations associated with the transaction.

253
254
255
256 Failure to provide the cancellation notice as required above

shall entitle the consumer to cancel the transaction without
penalty within 180 days of the transaction.

257
258
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259 (iv) Additional Cancellation Rights; The three-business-day
right to cancel shall be extended to three business days after the
day of the consumer’s receipt of any covered goods or services in
cases where:

260

261
262
263 (a) the price charged the consumer is higher than that which

was represented, or264
(b) the consumer has had the opportunity to inspect the goods

or services, and they are not as represented by the seller or tele-
marketer.

265
266
267

(v) Notice of the additional three day right to cancel established
by section 6(4)(iv) shall be given as follows. Contemporaneously
with the delivery of any goods or services to a consumer, the tele-
marketer or seller must provide a written disclosure to the con-
sumer that reads: “Massachusetts law allows you to cancel this
transaction no later than three business days, not including Sat-
urday, Sunday and holidays, after you receive this notice and the
goods or services to which it applies, if we have charged you more
for those goods or services than we told you we would, or if the
goods or services are not as we described them to you. To cancel,
call [telephone number] or send a letter by regular or certified
mail to; [address]. To cancel by mail, your letter must be post-
marked within three days of the date you receive this notice.”
Upon cancellation, the seller shall issue a full refund to the con-
sumer within fourteen days of receipt of said cancellation, and
cancel all obligations associated with the transaction.

268
269
270
271
272
273
274
275
276
277
278
279
280
281
282
283
284 (vi) Sections 6(4)(i)-(v) do not apply to telemarketing sales of

financial products such as securities, commodities, foreign cur-
rency, and precious metals, whose value and price are subject to
daily fluctuation, where such telemarketing is conducted by a
seller licensed by an agency of the United States or Massachusetts
government to sell such products. Where such products are tele-
marketed by such sellers, a consumer shall have three business
days to cancel a transaction after delivery of the goods or confir-
mation of and billing for the service rendered, where:

285
286
287
288
289
290
291

a) the consumer has had the opportunity to inspect the goods or
services and they are not as represented, or

293
294

b) the telemarketer or seller has failed to disclose or has mis-
represented the fluctuating nature of the value or price of a finan-
cial product, or

295
296
297
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c) the telemarketer or seller has stated to the consumer a set
price for a product or service offered in connection with the
product or service of fluctuating price, and has charged a price for
that product or service that was higher than the stated set price.

298
299
300
301

(vii) Notice of the right to cancel established by section 6(4)(vi)
shall be given as follows. Contemporaneously with the delivery of
any goods to, or the performance of any service for a consumer,
the telemarketer or seller must provide a written disclosure to the
consumer that reads: "Massachusetts law allows you to cancel this
transaction no later than 3 business days, not including Saturday,
Sunday and holidays, after you receive this notice and the prod-
ucts or services to which it applies, if we have quoted you a set
price for any product or service and have charged you more for it
than was quoted to you; or if we failed to disclose to you or mis-
represented the fluctuating nature of the value or price of a
product or service; or if the product or service you have received
is not as we described it to you. To cancel, call [telephone
number] or send a letter by regular or certified mail to: [address].
To cancel by mail, your letter must be postmarked within three
days of the date you receive this notice.” Upon cancellation pur-
suant to Section 6(4)(vi), the seller shall repurchase the product of
fluctuating value from the consumer, at the price charged to the
consumer, within fourteen days of receipt of said cancellation and
at no cost to the consumer, shall issue a full refund to the con-
sumer of all fees or other expenses associated with the transaction
within fourteen days of receipt of said cancellation, and shall
cancel all obligations associated with the transaction; provided,
however, that upon cancellation pursuant to Section 6(4)(vi)(c),
the consumer may elect instead to have the seller issue a refund to
the consumer within fourteen days of the difference between the
stated set price for the product or service and the price actually
charged, or issue a new bill with a correctly stated price, where no
payment has been made.

302
303
304
305
306
307
308
309
310
311
312
313
314
315
316
317
318
319
320

321
11

7")

324
325
326
M.l

328
329
330
331 (viii) The cancellation rights provided by this section may not

be waived by agreement or otherwise.32

Section 19J. Prohibited Acts and Practicei

334 (1) It is a prohibited telemarketing act or practice and a viola-
tion of this Act for any seller or telemarketer to engage in any of
the following conduct;

335
336
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(a) Misrepresenting any affiliation, association, connection,
endorsement by, or relationship with law enforcement, a public
safety organization, or any Federal, state, or local government
agency;

33

338
339
340

(b) Requesting, arranging for or receiving payment of any fee
or consideration for goods or services related to removal of
derogatory information from, or improvement of, a consumer’s
credit history, credit record, or credit rating until;

341
342
343
344

(i) The deadline by which the seller or telemarketer has repre-
sented all of the goods or services would be provided to that con-
sumer has expired; and

345
346
347

(ii) The seller has provided the consumer with documentation
in the form of a consumer report from a consumer reporting
agency demonstrating that the promised results have been
achieved.

348
349
350
351

(d) Requesting, arranging for or receiving payment of any fee
or consideration from a consumer for goods or services related to
a promise to recover or otherwise assist in the return of money or
any other item of value paid for by, or promised to, that person in
a previous telemarketing transaction, until seven (7) business days
after such money or other item is delivered to that consumer. This
provision shall not apply to goods or services provided to a person
by a licensed attorney;

352
353
354
355
356
357
358
359

(e) Misrepresenting any item required to be disclosed by
Section 6 of this Act or violating any provision thereof,

360
361

(f) Requesting or receiving payment of any fee or consideration
in advance of obtaining a loan or other extension of credit;

362
363

(g) Obtaining or submitting for payment a check, draft, or other
form of negotiable paper drawn on a consumer’s checking, sav-
ings, investment, share, or other demand deposit account, without
that consumer’s express written authorization, which written
authorization may include the consumer’s signature on the nego-
tiable instrument; or

364
365
366
367
368
369

(h) Initiating or effecting an electronic funds transfer from a
consumer’s checking, savings, investment, share or other demand
deposit account,’ without that consumer’s express written autho-
rization.

370

371
372
373

(i) Misrepresenting, directly or by implication, in connection
with the offer, offer for sale, or sale of any business venture, any
of the following:

374
375
376
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(i) The level of earnings;377
(ii) The extent or nature of the market for the goods or services

to be sold;
378
379

(iii) The nature or availability of any territory380
(iv) The existence, availability or provision of locations or.

sites for vending machines, pay phones, rack displays, or any
other sales display;

381
382
383

(v) The nature or availability of any services offered to secure
any retail outlets, accounts, sites, locations or display;

384
385

(vi) The actual ownership or operation of a business venture386
387 (k) Procuring the services of any professional delivery, courier,

or other pick-up service to obtain immediatereceipt or possession
of a consumer’s payment or authorization for payment.

388
389
390 (I) Initiating a telemarketing call to a consumer, when that con-

sumer has stated previously that he or she does not wish to receive
solicitation calls from that seller or telemarketer;

391
392
393 (m) Engaging in telemarketing to a consumer’s residence or

place of business at any time other than between 8:00 A.M. and
8:00 P.M. local time.

394
395
396 (n) Distributing or otherwise transferring a simulated check in

connection with a sweepstakes promotion in the Commonwealth
unless the simulated check clearly and conspicuously bears the
phrase “THIS IS NOT A CHECK” in 12 point bold type diago-
nally printed on the face of the check.

397

398
399
400

(o) Threatening, intimidating or using profane or obscene lan
guage with a consumer.

401
402
403 (p) For any person engaging in telemarketing to use telephone

equipment that blocks the caller ID function on the telephone or
telephone equipment of the telephone number dialed so that the
telephone number of the caller is not displayed on the telephone
or telephone equipment that is capable of displaying the telephone
number of the caller.

404
405
406
407
408
409 (2) It is a prohibited telemarketing act or practice and a viola-

tion of this Act for any person to knowingly provide substantial
assistance to, or to financially or materially support any telemar-
keter who is engaging in any act or practice that violates this Act.

410
411
412
413 Section 19K. Criminal Penalties
414 Whoever willfully and intentionally violates Section 7 of this

Act shall be punished by a fine of not more than five thousand415
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416 dollars per violation or by imprisonment in a house of correction
for not more than two and one-half years, or both such fine and417

418 imprisonment
419 Section 19L. Civil Remedies
420 (1) Any violation of this Act shall constitute an unfair or decep-

tive act or practice under the provisions of Chapter ninety-three A,
but this Act shall not be construed as providing an exclusive list
of telemarketing misconduct that violates Chapter 93A.

421
422
423

(2) Consumer protections contained in this Act are in addition
to, rather than in lieu of, all existing laws and regulations. Nothing
contained in this Act shall be construed or interpreted to limit or
infringe upon any claim, right, or cause of action or rights granted
to consumers by state or federal law.

424
425
426
427
428
429
430 (a) Any business, residential, mobile, or telephonic paging

device telephone subscriber desiring to be placed on a “no sales
solicitation calls” listing indicating that the subscriber does not
wish to receive unsolicited telemarketing telephonic sales calls,
may so notify the Secretary of the Commonwealth and be placed
on that listing upon receipt by the Secretary of a $5 initial listing
charge per telephone number.

431
432
433
434
435
436

(b) The Secretary shall update the “no sales solicitation calls”
listing on a quarterly basis and provide this listing, for a fee to any
person or telemarketer upon request.

437
438
439

(c) All fees imposed pursuant to this section shall be deposited
in an account maintained by the Secretary for the exclusive pur-
pose of the administration of this section.

440
441
442

(d) The Secretary of State shall promulgate regulations estab-
lishing a process for the removal of changed or no longer in use
telephone numbers.

443
444
445

Section 19N. No telemarketer shall make or cause to be made
any unsolicited telemarketing telephonic sales call to any tele-
phone numbers if the number appears in the then current quarterly
listing, published by the Secretary.

446
447
448
449

Section 19M

Section 190. The Secretary shall investigate any complaints
received concerning violations of section 7(1)(1) or section 11 of
this chapter. If, after investigating any complaint, the Secretary
finds that there has been a violation of either section 7(1)(1) or
section 11 of this chapter, the Secretary may contact the violator

450
451
452
453
454
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455 to obtain the violator’s assurance that it will not contact the con-
-456 sumer by telephone again. The Secretary shall also publish a list
457 of violators periodically, based upon its investigations of indi-
-458 vidual complaints. Such list shall be forwarded to the Attorney
459 General of the Commonwealth who may bring an action to impose
460 a civil penalty of up to $5,000 and to seek such other relief.
461 including injunctive relief, as the court deems appropriate against
462 the telemarketer.
463 Section 19P. The Secretary shall publicize the availability of
464 the government service described in sections 10 through 12 of this
465 chapter by any means deemed feasible and efficacious, and shall
466 promulgate regulations to ensure that telecommunications compa-
-467 nies inform their customers of the provisions of this chapter.
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