
[Similar Matter Filed During Past Session
See Senate, No. 110 of 1999-2000.)

SENATE No. 123
By Mr. Tisei, a petition (accompanied by bill. Senate, No. 123) of

Richard R. Tisei, Brian P. Lees, Bruce E. Tarr, Michael R. Knapik and
other members of the General Court for legislation to protect buyers of
certain residential property. Commerce and Labor.

In the Year Two Thousand and One

An Act protecting buyers of certain residential property.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, asfollows:

1 SECTION 1. The purpose of this act is to protect buyers of cer-
-2 tain residential property by requiring that owners disclose certain
3 conditions in the property/unit being sold.

1 SECTION 2. Chapter 255 of the General Laws is hereby
2 amended by inserting the following sections after section 12J:—
3 Section 12J. The owner of a residential property containing one
4 to four dwelling units and the owner of a residential condominium
5 unit shall provide a written disclosure to a prospective purchaser
6 and to any real estate agent, broker or salesman licensed pursuant
7 to the provisions of chapter one hundred twelve, prior to signing
8 of a purchase and sale agreement, which states each of the
9 following:—

10 (1) the year the owner took title to the property/unit and
11 whether the owner has personally occupied the property/unit;
12 (2) whether or not the owner has actual knowledge of the
13 testing of the property/unit for radon during the owner’s period of
14 ownership and, if so, the results of such test or a copy of each
15 report; and the owner shall inform the prospective purchaser about
16 the availability of inspections to determine the level of radon in
17 the property/unit;
18 (3) whether or not the owner has actual knowledge of the pn.
19 ence of an underground oil tank at the property;
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20 (4) whether or not the property is serviced by a private waste
21 disposal system;
22 (5) whether or not the owner has actual knowledge of the pres-
-23 ence of asbestos in pipecovering or boiler insulation material in
24 the property/unit;
25 (6) whether or not the property is serviced by a private drinking
26 water source and if private, whether the drinking water source has
27 been tested for water quality or quantity during the period of own-
-28 ership by that owner, the results of each test or a copy of each
29 report;
30 (7) whether or not the owner has actual knowledge of any out-
-31 standing violation of the sanitary code, building code or municipal
32 zoning by-laws in the property/unit received from any authorized
33 enforcement agency;
34 (8) whether or not the owner has actual knowledge that a
35 person who is in the extermination trade or business determined
36 that active termite, carpenter ant and/or other wood destroying
37 insect infestation existed in the property/unit during the owner’s
38 period of ownership/occupancy; and
39 (9) whether or not the owner has actual knowledge of any
40 pending lawsuit, administrative proceeding or written claim
41 affecting the title, use or occupancy of the property/unit.
42 The document in which the foregoing disclosures shall be made
43 may also contain any disclosure required to be made concerning
44 urea formaldehyde foam insulation pursuant to section twelve Jof
45 chapter two hundred fifty-five and any disclosure required to be
46 made concerning lead paint pursuant to section one hundred
47 ninety-seven A of chapter one hundred eleven and which, when
48 timely given, shall satisfy the requirements of each of those sec-
-49 tions.
50 Should the owner learn of a material error in the accuracy or
51 completeness of the disclosure after the date of signing, the owner
52 shall give written notice to the buyer within five (5) business
53 days.

54 Section 12K. In addition to receiving the disclosures set forth in
55 Section 12J, the prospective purchaser shall have the right to take
56 a period of ten (10) days or such longer period of time as the par-
-57 ties may agree to choose to have a home, insect/pest or other
58 inspection or investigation performed with regard to any of the
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59 subjects listed or with regard to other matters, such as water pene-
-60 tration into the basement or other portion of the structure, condi-
-61 tion of the roof, foundation, structure, heating system, electrical
62 system, plumbing system, air conditioning system, major appli-
-63 ances, presence of wetlands, flood plain, presence of oil or haz-
-64 ardous materials, deed restrictions, encroachments, easements and
65 zoning. Prior to signing an agreement for the sale of the land, the
66 owner shall provide the prospective purchaser notice of: the
67 buyer’s right to conduct such investigations or inspections; the
68 buyer’s duty to exercise reasonable diligence to protect himself or
69 herself; and the buyer’s right to retain an attorney to provide legal
70 advice concerning the transaction.
71 Section 12L. The provisions of sections 12J and 12K do not
72 apply to:
73 (a) a transfer of title pursuant to court order, including but not
74 limited to, transfers ordered by a probate court in the administra-
-75 tion of an estate, a transfer pursuant to a writ of execution, a
76 transfer by any foreclosure sale, a transfer by a trustee in bank-
-77 ruptcy, a transfer by eminent domain or a transfer resulting from a
78 decree for specific performance;
79 (b) a transfer of title to a mortgagee by a mortgagor or suc-
-80 cessor in interest who is in default; a transfer to a beneficiary of a
81 deed of trust by a trust or successor in interest who is in default; a
82 transfer by any foreclosure sale after default in an obligation
83 secured by a mortgage; a transfer by a sale under a power of sale
84 or any foreclosure sale under a decree of foreclosure after default;
85 or a transfer by a mortgagee or a beneficiary under a deed of trust
86 who has acquired the real property at a sale conducted pursuant to
87 a power of sale under a mortgage or deed of trust or a sale pur-
-88 suant to a decree of foreclosure or has acquired the real property
89 by a deed in lieu of foreclosure;
90 (c) a transfer of title by a bank, savings and loan, mortgage
91 banker, the Federal National Mortgage Association, Government
92 National Mortgage Association, Federal Home Loan Mortgage
93 Corporation, or other lender who has acquired the property
94 through foreclosure or deed in lieu of foreclosure;
95 (d) a transfer of title by a fiduciary in the course of the adminis-
-96 tration of a decedent’s estate, guardianship, conservatorship or
97 trust;
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(e) a transfer of title from one co-owner to one or more other
co-owners;

98
99

100 (f) a transfer of title made to a spouse or to a person or persons
related by consanguinity to one or more of the transferors;101

(g) a transfer of title between spouses resulting from a decree of
dissolution of marriage or a decree of legal separation or from a
property settlement agreement incidental to such decree;

102
103
104

(h) a transfer of title as a result of failure to pay property taxes105
(i) a transfer of title or exchange to or from any governmental

entity; and
106
107

(j) a transfer of title or exchange to or from a mortgage guar
anty insurer or reinsurer.

108
109

Section 12M. Compliance by the seller with the foregoing dis-
closure requirements shall neither create a warranty of habitability
nor constitute a representation that the property/unit will be in sat-
isfactory condition after the date of closing, except to the extent
that the seller expressly states that a warranty as to the condition
of the property will be effective after the date of closing. A pur-
chaser of a property/unit who is aggrieved by a negligent, reck-
less, willful or knowing violation of section 12J or 12K of this
chapter shall have the right to recover compensation to be
awarded by the court in the amount of either the out-of-pocket
cost reasonably necessary to correct the undisclosed condition or
for the diminution in value of the property below the purchase
price caused by the undisclosed condition or information,
whichever is less. The owner shall not be liable for any error,
inaccuracy or omission of any condition or information subject to
disclosure pursuant to Section 12J if the error, inaccuracy or omis-
sion was the result of reasonable reliance upon information
received from a public agency or from a person in the trade or
business of conducting inspections or investigations concerning
the subject.
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No transfer subject to this section shall be invalidated or
rescinded solely because of the failure of any person to comply
with any provisions in sections 12J or 12K. However, a transfer
may be invalidated or rescinded only if such violation or failure is
willful and knowing.
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A claim pursuant to this section shall be brought no later than
three years after the date of transfer of title to the property/unit.
notwithstanding the date such claim is discovered.

135
136
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138 Section 12N. No bank or other lending institution which offers
139 a mortgage on a residential property containing one to four
140 dwelling units or on a condominium unit and no real estate agent,
141 broker or salesman licensed under the provisions of chapter one
142 hundred and twelve shall be liable by statute, at common law or
143 otherwise for any loss, injury or damage resulting from any error
144 or omission in the accuracy or completeness of any item subject to
145 disclosure pursuant to section 12J, provided that the owner has
146 notified the bank, lending institution or real estate agent prior to
147 closing, that the owner has made the disclosure to the purchaser
148 specified by section one hundred and seven and provided further
149 that the real estate agent, bank or lending institution has no actual
150 knowledge of a material error of fact in the owner’s disclosure.

1 SECTION 3. This act shall take effect July 1, 2001. This act
2 shall not apply to any pending residential real estate sale as to
3 which a prospective buyer and prospective seller have signed an
4 agreement of sale on or before the effective date of this act.

This 1) Mils Hi








