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SENATE No. 126
By Mr. Tisei, a petition (accompanied by bill. Senate, No. 126) of

Richard R. Tisei, Anthony J. Verga and Brian M. Cresta for legislation
to establish standards of conduct for telemarketers. Commerce and
Labor.

In the Year Two Thousand and One

An Act establishing registration and standards of conduct for

PERSONS ENGAGING IN TELEMARKETING IN THIS COMMONWEALTH.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, asfollows:

1 The General Laws of Massachusetts, as appearing in the 1998
2 Official Edition, are hereby amended by adding thereto a new
3 chapter, designated as Chapter 93H, which new chapter shall read
4 as follows:

5

6

7 Section 1. Purpose; short title
8 The purpose of this chapter shall be to set standards of conduct
9 for organized commercial telemarketing in or into the Common-

-10 wealth and to protect consumers from unfair, deceptive, or abu-
-11 sive practices by telemarketers and companies using established
12 telemarketing methods to promote and sell products, services, and
13 investments. This chapter may be cited as the Massachusetts Tele-
-14 marketing Fraud Act.
15 Section 2. Definitions
16 As used in this chapter, unless the context requires otherwise:
17 (1) “Advertisement” means the attempt by publication, dissemi-
-18 nation, solicitation or circulation to induce, directly or indirectly,
19 any person to enter into any obligation or acquire any title or
20 interest in, any goods or services.
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21 (2) “Consumer” means a person who is contacted or who may
22 be contacted in his or her home by a seller, telemarketer, or tele-
-23 marketing business.
24 (3) “Division” means the Consumer Protection Division of the
25 Office of the Attorney General.
26 (4) “Goods or services” means any real property or any tangible
27 or intangible personal property which is normally used for per-
-28 sonal, family, or household purposes or any property of any nature
29 which is solicited for the purpose of providing a profit or invest-
-30 ment opportunity, including, without limitation, any such property
31 intended to be attached to or installed in any real property, without
32 regard to whether it is so attached or installed, as well as time-
-33 share estates and licenses, and any services related to such prop-
-34 erty.

35 (5) “Investment opportunity” means anything tangible or intan-
-36 gible, that is offered, offered for sale, sold, or traded based wholly
37 or in part on representation, either express or implied, about past,
38 present, or future income, profit or appreciation.
39 (6) “Person” shall mean any natural person, group, unincorpo-
-40 rated association, limited or general partnership, corporation or
41 other business entity.
42 (7) “Prize” means anything offered, or purportedly offered, and
43 given, or purportedly given, to a person by chance. In addition to
44 its ordinary meaning, for this purpose, “by chance” includes cir-
-45 cumstances whereby a person is guaranteed to receive merchan-
-46 disc or anything of value, and at the time of the offer or purported
47 offer the telemarketer does not identify the specific item that the
48 person will receive.
49 (8) “Prize promotion” means a sweepstakes or other game of
50 chance or an oral or written representation, express or implied,
51 that a person has won, or has been selected to receive or is eligible
52 to receive a prize or purported prize.
53 (9) “Seller” means any person who or which utilizes telemar-
-54 keting or engages the services of a telemarketing business to pro-
-55 mote, advertise, sell or distribute merchandise.
56 (10) “Solicitation” means a written or oral notification, adver-
-57 tisement or offer that consists of any one or more of the following
58 characteristics:
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59 a. Transmitted to a Consumer by or on behalf of a seller by any
60 printed, audio, video, cinematic, telephonic or electronic means,

61 including a computer; or
62 b. In the case of a transmission to a consumer by any means

63 other than by telephone, any one of the following occurs;

64 (i) the original communication is followed by a telephone call
65 from a telemarketer or seller in connection with the notification,
66 advertisement or offer;
67 (ii) the original communication invites a response by telephone
68 and through that response, a telemarketer attempts a sale of mer-
-69 chandise to the consumer; or
70 (iii) the original communication invites a consumer to call a
71 900-line service or similar telephone number for any reason.
72 (11) “Telemarketer” means any person who in connection with
73 marketing of any goods or services.
74 1) initiates a telephone call to, or receives a telephone call from
75 a consumer in the Commonwealth, or
76 2) is located within the Commonwealth when initiating tele-
-77 phone calls to or receiving telephone calls from consumers, or
78 3) uses a message location or telephone number in the Com-
-79 monwealth in the process of initiating telephone calls to or
80 receiving telephone calls from consumers. A telemarketer
81 includes, but is not limited to any such person that is an owner,

82 operator, officer, director or partner to the management activities
83 of a business, or an employee or representative of such a person.
84 (12) “Telemarketing” is an organized activity, program or cam-
-85 paign by one or more telemarketers that is conducted for solicita-
-86 tion of a sale of goods and services through the use of one or more
87 telephones to contact consumers.
88 (13) “Telemarketing business” means any person who or which
89 engages in telemarketing on behalf of any seller in exchange for
90 any consideration or compensation.
91 Section. 3. Registration of Sellers, Telemarketers and Telemar
92 keting Businesses.
93 (a) Unless exempted under this section, no person shall transact
94 any business with any consumer who is located in the Common-
-95 wealth through telemarketing as a seller or a telemarketing busi-
-96 ness without having first filed a Registration Statement with the
97 Division in accordance with this section.
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(b) Any person required by this section to file a Registration
Statement (hereinafter “registrant”) shall file the statement at least
90 days prior to transacting any business with any consumer who
is located in the Commonwealth. An original Registration State-
ment shall be renewed by the registrant on or before July 1 of
each successive calendar year following the date of the original
filing, or within 30 calendar days of the registrant’s discovery of
any material change in any information required to be disclosed
by this section. For this purpose, a registrant discovers a material
change in information when the registrant or any person employed
by the registrant as a manager or director of the registrant knows
or should know of the material change in information.

98
99

100
101
102
103
104
105
106
107
108
109

(c) The Registration Statement or any renewal thereof shall
include, but not be limited to, the following information:

110
11l

(1) The registrant’s true name, current address, telephone
number, and principal place of business, including each fictitious
or business name under which the registrant intends to engage in
telemarketing;

112
113
114
115

(2) Each occupation or business that the registrant has engaged
in for two years immediately preceding the date of registration;

116
117

(3) With respect to the registrant, any person employed by the
registrant as a telemarketer, manager, or director and, if the regis-
trant is not a natural person, the registrant’s owners; whether any
person so designated has been convicted of, or pled guilty to, or is
being prosecuted in any jurisdiction for racketeering, violation of
state or federal securities laws, theft, fraud, forgery or any other
offense involving falsehood or deception;

118
119
120
121
122
123
124

(4) With respect to the registrant, any person employed by the
registrant as a telemarketer, manager, or director and, if the regis-
trant is not a natural person, the registrant’s owners; whether any
person so designated is or has been subject to any pending or final
cease and desist order, assurance of discontinuance, injunction,
restraining order or judgment under this chapter or in any other
civil or administrative action in this or any other jurisdiction,
involving telemarketing, consumer or securities fraud, deceptive
trade practices, racketeering or any other civil enforcement statute
involving fraud or deception;

125
126
127
128
129
130
131
132
133
134
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(5) With respect to the registrant, or if the registrant is not a
natural person, the registrant’s owners or directors; whether at any
time during the previous seven years any person so designated has
filed for bankruptcy, been adjudged bankrupt or been reorganized
because of insolvency;

135
136
137
138
139

(6) When disclosing matters under paragraph (3), (4) or (5) of
subsection (c) of this section, the registrant shall include the
following information:

140
141
142

a. The name and address of the court having jurisdiction in the
matter;

143
144

b. The name and address of any governmental agency, prosecu-
tor’s office, probation office, or law enforcement agency involved
in the matter;

145
146
147

c. The case, docket or identification numbers as used by the
court having jurisdiction over the matter; and

148
149

d. Where relevant, whether and to what extent the registrant is
on probation or owes any restitution, fines, penalties or assess-
ments to any person or governmental authority;

150
151
152

(7) If the registrant is a seller, the legal name, address, phone
number, business name, and state of incorporation (including
name, address, and phone number of any registered agent) of any
telemarketing business hired by the registrant for telemarketing to
consumers located in the Commonwealth; if the registrant is a
telemarketing business, the legal name, address, phone number,
business name and state of incorporation (including name,
address, and phone number of any registered agent) of the seller
that has hired the telemarketing business to engage in telemar-
keting to consumers located in the Commonwealth;

153
154
155
156
157
158
159
160
161
162
163 (8) Where pertinent, the names, including any fictitious names,

current home addresses, dates of birth, and social security num-
bers of the following persons employed by the registrant:

164
165
166 a. The owners and directors of any telemarketing: busines
167 b. All telemarketers employed by the registrant; and
168 c. All persons participating in or responsible for the manage

ment of the telemarketing business or telemarketing activities.169
' every financial institution wht
ire to be deposited;

170 (9) The name and address of
proceeds of telemarketing sales ;171

172 (10) Representative copies of any scripts, outlines or presenta
173 tion materials to be used by the telemarketer when soliciting. Rep
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174 resentative copies of all written materials to be provided by the
seller to a Consumer in connection with any solicitation; and175

(11) A sworn and notarized statement that the information con-
tained in the Registration Statement is the product of a diligent
and reasonable investigation and is true and accurate to the best of
the registrant’s information and belief.

176
177
178
179

(d) Security Requirements: Every registrant shall file with the
Division a corporate surety bond in the principal sum of $50,000
in a form satisfactory to the Division with surety provided by a
corporation authorized to do business in this State. The bond shall
run to the Division and shall be conditioned upon the registrant’s
compliance with the provisions of this chapter. The bond shall pay
to consumers all monies that become due and owing for violations
of this chapter. The aggregate liability of the surety on the bond
shall in no event exceed the amount of such bond. In lieu of
requiring the filing of a surety bond, the Division may, at the
Division’s discretion, accept from a registrant a letter of credit in
the amount of $50,000 running in favor of the Division for pay-
ments to consumers of all monies that become due and owing for
violations of this chapter, with draws available by sight drafts
thereunder in amounts determined by the Division, up to the
aggregate amount of $50,000, if the registrant shall fail to comply
with this chapter. Any such letter of credit shall be issued by a
financial institution, and shall be in a form satisfactory to the
Division.

180
181
182
183
184
185
186
187
188
189
190
191
192
193
194
195
196
197
198

(1) The surety bond or letter of credit shall remain in effect for
three years from the period the person ceases to operate in this
State. A registrant who or which has ceased operating in this State
may apply to the Division, in writing, for a waiver of this residual
security requirement. In deciding whether to grant a waiver, the
Division shall consider the length of time said registrant has oper-
ated in this State, the record of said registrant’s compliance with
this chapter and the nature and frequency of complaints con-
cerning the registrant’s operations within or outside of this State.

199
200
201
202
203
204
205
206
207
208 (2) The Registration Statement of any person shall, be deemed

to be lapsed if, at any time, the surety bond or letter of credit
expires or becomes ineffective for any reason.

209
210

(3) A consumer’s claim against a bond or letter of credit shall
be deemed payable as “due and owing” upon entry of a final judg-

211
212
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ment of civil liability in favor of the consumer, or the issuance of
a criminal sentencing order awarding restitution to the consumer
under any criminal law. A consumer may make claims against
such bond or letter of credit for the amounts awarded as compen-
satory damages in any civil action under this chapter or as restitu-
tion pursuant to any criminal law.

213
214
215
216
217
218

(e) Any person required by this chapter to file an original or
renewed Registration Statement shall submit with each filing an
administrative fee of $lOO to cover the costs ofregistration.

219
220
221

(f) This section shall not apply to any corporation having shares
of stock that are traded on any public exchange or to any not-for-
profit corporation within the exemption of section 501(c)(3) or

799

223
224
225 (6) of the United States Internal Revenue Code.

Section 4. Record-keeping Requirements.226
227 (a) Any seller or telemarketing business shall preserve its indi-

vidual records of all financial transactions, written notices, disclo-
sures, and acknowledgments for a period of 24 months from the
date the records are produced. A record, to the extent the seller or
telemarketing business, or both, created in the ordinary course of
business, shall be kept in the form, manner, format, or place as
such record is maintained in the ordinary course of its business.
Records to be preserved shall include, but not be limited to;

228
229
230
231
232
233
234
235 (1) All substantially different advertising, brochures, telemar-

keting scripts, and promotional materials;236
237 (2) The name and last known address of each prize recipient

and the description of the prize awarded;238
239 (3) The name and last known address of each consumer, the

goods or services purchased, the date such goods or services were
ordered and shipped or provided, and amount of goods or services
ordered and shipped or provided, and the amount paid by the con-
sumer;

240
241
242
243
244 (4) The name, any fictitious name used, the last known home

address and telephone number and the job title for each current
and former employee directly involved in the telemarketing activi-
ties; and

245
246
247
248 (5) All written or recorded authorizations required to be pro-

vided or received under this chapter; including, but not limited to
any express verifiable authorization.

249
250
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(b) The seller and any telemarketing business calling on behalf
of the seller may, by written agreement, allocate responsibility
between themselves for the record-keeping required by this
chapter. When a seller and a telemarketing business have entered
into such an agreement, the written terms of that agreement shall
determine and govern each party’s respective obligations under
this chapter. If no agreement exists, or such written agreement is
unclear as to which party must create and maintain a record, the
seller shall be deemed the responsible party under this chapter.

251
252

25

254
255
256
257
258
259

(c) In the event of any dissolution or termination of the opera-
tions of any business employing telemarketers or the telemar-
keting business, the principal owners or directors of the entity
shall maintain all records as required under this chapter. In the
event of any sale, assignment, or other change in ownership of the
seller or telemarketing business, the buyer or successor shall
maintain all records required under this chapter.

260
261
262
263
264
265
266

Section 5. Exempt Practices. This chapter shall not apply to the
following business practices by a seller, telemarketer or a telemar-
keting business, except as otherwise provided in this section;

267
268
269

(1) Solicitations in which the sale of goods and services is not
completed and payment or authorization for payment is not
required until after a face-to-face sales presentation to the con-
sumer by the telemarketer, seller, telemarketing business or its

270
271
979

273
274 representatives

(2) Communications by telephone or other forms of media initi-
ated by a consumer that are not the result of any solicitation by the
telemarketer, seller or telemarketing business.

275
276
977

(3) Solicitations, telemarketing or the use of telephone equip-
ment in connection with any sale of goods or services by a busi-
ness supplier to a business or between businesses.

278
279
280

(4) A request made to a consumer by or on behalf of a not-for-
profit organization governed by GeneralLaws chapter 68, sections
18 through 35, for a contribution of money to support the work of

the organization, or for a payment of a fee for the consumer’s
membership in the organization, or to purchase any goods or serv-
ices for the purpose ofraising funds for the organization.

281
282
283
284
285
286

(5) Use of telephones or telemarketing for fund-raising and
other non-commercial purposes, by religious, charitable, political,
educational, labor, and social organizations or entities.

287
288
289
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290 (6) Use of telephones or telemarketing by or on behalf of a
291 licensed insurance broker, agent, customer representative or solic-
292 itor when making solicitations is within the scope of the person’s
293 license. For this purpose, a “licensed” person is one who or that is
294 authorized by the Insurance Commissioner to conduct business
295 within the State pursuant to Chapter 175 of the General Laws
296 (7) Use of telephones or telemarketing for sales of securities
297 and commodities subject to regulation by the United States Secu-
298 rities and Exchange Commission or the Securities Division of the
299 Secretary of the Commonwealth
300 (8) Soliciting sales through the distribution of a catalog, which:
301 a. contains a written description, picture or illustration and
302 price of each item of merchandise offered for sale;
303 b. includes the business address of the company;
304 c. is distributed in more than one state;

305 d. includes at least 10 pages of written material or illustration;
306 e. is issued not less frequently than once a year;
307 f. has an annual circulation of not less than 100,000 consumers;
308 and
309 g. the company’s use of telephones is solely for the receipt of
310 calls initiated by Consumers in response to the catalog and during
311 those calls the person representing the company takes orders for
312 merchandise only without further solicitation. For this purpose.
313 “further solicitation” does not include providing the Consumer
314 with information about, or attempting to sell, any other item
315 included in the same catalog, which prompted the Consumer’s call
316 or in a substantially similar catalog

317 Section 6. Disclosure and Contract Requirements
318 (a) A telemarketer shall provide all of the following informa
319 tion when contacting a consumer
320 (1) At the beginning of the call and prior to any sales pitch, the
321 telemarketer shall disclose to the consumer
322 (a) that the purpose of the telephone call is to sell specific
323 goods or services;
324 (b) the telemarketer’s name and the name of the seller on whose
325 behalf the solicitation is being made; and
326 (c) accurate information concerning the nature and description
327 of the goods or services being offered for sale
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328 (2) The total amount of money to be paid by the consumer for
the goods or services that is the subject of the telemarketing sales
call;

329
330
331 (3) Any restrictions, limitations, or conditions applicable to the

purchase of the goods or services that is the subject of the tele-
marketing sales call;

332
333
334 (4) Any material aspect of the performance, quality, efficacy,

nature or basic characteristics of the goods or services that is the
subject of the telemarketing sales call;

335
336

(5) Any material aspect of the nature or terms of the refund,
cancellation, exchange, or repurchase policies;

337
338

(6) Any material aspect of any investment opportunity being
offered, including benefits, the price of the investment, the loca-
tion of the investment opportunity, and the reasonable likelihood
of success of the investment opportunity;

339
340
341
342

(7) Any material element of a prize promotion, including;343
a. an accurate description of the prize;344
b. its market value;345
c. all material conditions to receive or redeem the prize;346
d. the actual number of prizes to be awarded;347
e. the odds of being able to receive the prize and, if the odds are

not calculable in advance, the factors and methods used in calcu-
lating the odds;

348
349
350

f. the fact that no purchase or payment of any kind is required
to win a prize or to participate in a prize promotion; and

351
352

g. instructions on how to participate or an address or local or
toll-free telephone number to which consumers may write or call
for information on how to participate in the prize promotion.

353
354
355

(b) The following requirements shall apply to each sale of
goods or services by a telemarketer;

356
357

(1) The telemarketer’s sales transaction shall only be consid-
ered final seven business days after the consumer has received a
written notice as required by this subsection.

358
359

360
(2) The telemarketer shall furnish the consumer, in the same

language as that principally used in the sales presentation, said
written notice, which shall also contain in not less than twelve-
point boldface type, a cancellation statement in substantially the
following form:

361
362
363
364
365
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“Massachusetts law allows you to cancel this transaction no
later than 7 business days, not including Saturday, Sunday and
holidays, after you receive this confirmation and cancellation
rights notice from us. To cancel, call (telephone number) or send a
letter by regular or certified mail to; (address). To cancel by mail,
your letter must be postmarked within seven days of the date you
receive this notice.”

366
367
368
369
370
371
372

(3) The telemarketer or telemarketing business shall notify the
consumer of the seller’s name, address and phone number and the
name, address and phone number of the person to whom any
notice of cancellation is to be given if different from the seller.
The seller is additionally required to furnish the consumer with
the date of the telephone solicitation and a description of the tele-
phone solicitation.

373
374
375
376
3/

378
379

(c) It is a violation of this chapter and of Chapter 93A for a
seller, telemarketer or telemarketing business to fail to comply
with or to misrepresent the requirements of this section.

380
381
382
383 (d) It is a violation of this chapter and of Chapter 93A for any

seller, telemarketer or telemarketing business to engage in any
unfair or deceptive conduct, which would create a likelihood of
confusion or misunderstanding to any reasonable consumer in
connection with this section.

384
385
386
387
388 Section 7. Prohibited Acts and Practices
389 (a) It is a prohibited telemarketing act or practice and a viola-

tion of this Chapter and Chapter 93A for any person to:390
391 (1) Obtain or submit for payment a check, draft, or other form

of negotiable paper drawn on a person’s checking, savings, share,
or similar account, without that person’s express verifiable autho-
rization. For this purpose, “express verifiable authorization”
means:

392
393
394
395
396 a. a written statement signed by the Consumer expressly autho

rizing the payment;397
398 b. the consumer’s signature on the negotiable instrument
399 c. an oral authorization by the consumer which is tape recorded

and made available upon request to the consumer’s bank which
evidences both the consumer’s authorization of a payment for the
specific goods or services sold and the Consumer’s receipt of the
following information;

400
401
402
403



12 [JanuarySENATE —No. 126

404 (i) the date of the draft;
(ii) the amount of the draft;405
(iii) the payor’s name;406

407 (iv) the number of draft payments if more than one
408 (v) a telephone number for consumer inquiry that is answered

during normal business hours; and409
(vi) the date of the consumer’s oral authorization; or410
d. Written confirmation of the transaction, sent to the consumer

prior to submission for payment of the consumer’s check, draft, or
other form of negotiable paper, that includes all of the information
required to be given under any oral tape-recorded authorization
described in this section.

411
412
413
414
415
416 e. Any otherwise valid “express verifiable authorization” shall

be deemed invalid if said authorization was induced by fraud,
false pretenses, misrepresentation, false promises, or failure to
disclose material information.

417
418
419

(2) Advertise or represent that registration as a telemarketer
equals an endorsement or approval by any government or govern-
mental agency of any state;

420
421
422

(3) Willfully call or contact any consumer by telephone for any
purpose connected with or related to the sale or advertising of
merchandise after having been directed, orally or in writing, by
the consumer or any person acting on behalf of the Consumer with
said consumer’s authorization, to cease and desist from said calls
or contacts. For purpose of this section, a call or contact is
“willful” if the person making or initiating the call or contact
knows or should know of the consumer’s instruction to not call or
contact;

423
424
425
426
427
428
429
430
431

(4) Assist, support, or provide substantial assistance to any
seller, telemarketer or telemarketing business when the person
knew or should have known that the seller, telemarketer or tele-
marketing business was engaged in any act or practice in violation
of this chapter;

432
433
434
435
436

(5) Request or receive payment in advance from a person, to
recover or otherwise aid in the return of money or any other item
lost by the consumer in a prior telemarketing transaction; or

437
438
439

(7) Use the services of any professional delivery, courier or
other pick-up service to obtain receipt or possession of a con-
sumer’s payment, unless the goods or services are delivered with
the opportunity to inspect it before any payment is collected.

440
441
442
443
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444 (8) Engage in telemarketing to a consumer’s residence or place
445 of business at any time other than between 8:00 A.M. and
446 9:00 P.M. local time.
447 (b) Nothing in this chapter shall prevent the Attorney General
448 from seeking any other civil remedy or criminal sanction for any
449 violation of this chapter as otherwise provided by law.
450 Section 8. Consumers’ Remedies
451 (a) The sale of any merchandise by an unregistered, non-
-452 exempt seller or an unregistered, non-exempt telemarketing busi-
-453 ness shall be voidable.
454 (b) Any consumer who suffers a loss or harm as a result of a
455 violation or prohibited act or practice under this chapter, in addi-
-456 tion to any other rights of action allowed by law, may recover
457 actual and punitive damages, attorney’s fees, court costs, and any
458 other remedies provided by law, including equitable relief
459 Section 9. Enforcement. All enforcement actions under this
460 chapter by shall be undertaken by the Attorney General in accor-
-461 dance with Chapter 25 ofTitle 29.
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