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SENATE No. 128
By Mr. Tolman, a petition (accompanied by bill, Senate, No. 128)

of Steven A. Tolman, Emile J. Goguen, Dianne Wilkerson and Mary
Jane Simmons for legislation to establish the financial consmers’
association. Commerce and Labor.

9TlCommontoealtf) of iflassactnisetts

In the Year Two Thousand and One

An Act to establish the financial consumers' association.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. The people of the Commonwealth of
2 Massachusetts hereby find that financial consumers need an
3 effective advocate to assure that public policies affecting the
4 quality and price of financial services reflect their needs and
5 interest, that financial consumers have the right to form a
6 nonprofit corporation which will represent their interests before
7 legislative, administrative and judicial bodies, and that financial
8 consumers need a convenient manner of contributing to the
9 funding of such an organization so that it can advocate forcefully

10 and vigorously on their behalf concerning all matters of consumer
11 financial policy affecting their health, welfare, and economic
12 well-being. The corporation shall be called the Financial
13 Consumer’s Association.

1 SECTION 2. Definitions
2 As used in this chapter, unless the context otherwise requires:
3 (a) The term “association” shall mean the Massachusetts
4 Financial Consumer’s Association (MFCA) established pursuant
5 to this chapter.
6 (b) The term “banking service” shall be construed broadly and
7 shall include any banking or financial service performed by a reg-
-8 ulated banking institution doing business in the Commonwealth of
9 Massachusetts, and any activity closely related to or functionally

10 similar to a banking or financial service. The term shall include,
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11 but not be limited to, each of the following: payment or transfer of
12 funds, checking and savings accounts, credit cards, credit exten-
-13 sion, credit reporting, securities activities, investment and man-
-14 agement of funds, investment advice, and financial counseling.
15 (c) The term “banking service provider” shall mean any corpo-
-16 ration, unincorporated business, association, or government
17 agency that provides a banking service.
18 (d) The term “congressional district” or “district” shall mean
19 the political subdivision used in the general United States election
20 of representatives to the United States Congress.
21 (e) The term “consumer” shall mean a natural person who uses
22 a banking service primarily for personal, family, or household
23 purposes.
24 (f) The term “deposit account” shall mean:
25 (i) a deposit as defined in subsection (1) of section three (3) of
26 the Federal Deposit Insurance Act;
27 (ii) a deposit, certificate, share or other such account authorized
28 pursuant to section five (5) of the Home Owners Loan Act
29 of 1933 or eligible for insurance under section four hundred three
30 (403) of the National Housing Act; or
31 (iii) a member account as defined in section one hundred one
32 (101) of the Federal Credit Union Act or eligible for insurance
33 under section two hundred one (201) of the Federal Credit
34 Union Act.
35 (g) The term “deposit account statement” shall include but not
36 be limited to a statement that;
37 (i) indicates the balance on a deposit account;
38 (ii) involves an outstanding deposit account contract between a
39 regulated banking institution doing business in this common-
-40 wealth and a natural person; and
41 (iii) is mailed or otherwise delivered to such person.
42 (h) The term “director” shall mean any member of the associa-
-43 tion duly elected or appointed to the board of directors of the
44 Massachusetts Financial Consumers’ Association.
45 (i) The term “member” or “member of the association” shall
46 mean any person who satisfies the requirements for membership
47 in the association.
48 (j) The term “notice insert” shall mean the materials drafted and
49 printed by the Office of the Attorney General of Massachusetts,
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50 the Massachusetts Executive Office of Consumer Affairs, or
51 another third party for the association and inserted into mailings
52 by regulated banking institutions doing business in this common-
-53 wealth or their agents.
54 (k) The term “periodic statement” means the periodic statement
55 prescribed pursuant to the act of Congress entitled “Truth in
56 Lending Act” and the regulations thereunder, as such act and reg-
-57 ulations may from time to time be amended.

1 SECTION 3. Establishment and membership of the association.
2 (a) There is hereby created a public purpose, democratically
3 controlled, incorporated membership association of banking
4 service consumers, to be known as the “Massachusetts Financial
5 Consumers’ Association.”
6 (b) The association shall be a nonprofit corporation and, to the
7 extent consistent with the requirements of this chapter, have all
8 the rights and powers generally accorded and be subject to all
9 duties generally imposed upon nonprofit membership corporations

10 by the laws of this commonwealth.
11 (c) The membership of the association shall consist of all nat-
-12 ural persons who are eighteen (18) years of age or older, residents
13 of this commonwealth, and have contributed the required annual
14 membership dues to the association.
15 (d) The association shall not be deemed an agency or depart-
-16 ment of the government of the commonwealth.

1 SECTION 4. Duties and powers of the association
2 (a) The association shall have the following charter duties, and
3 all actions by the association shall be directed toward these duties:
4 (i) to inform, educate, advise, and mobilize consumers and
5 others on banking matters; and
6 (ii) to represent, protect and promote the interest of consumers
7 in banking service matters as individual consumers and collec-
-8 lively in terms of local community needs and broad public
9 interest; and

10 (iii) to take affirmative measures to encourage membership by
11 low- and moderate-income and minority consumers; to dissemi-
-12 nate information and advice to such consumers, and to represent
13 their interests in banking service matters; and
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14 (iv) to inform, insofar as possible, banking service consumers
15 about the association, including the procedures for obtaining
16 memberships in the association; and
17 (v) to establish annual membership dues which shall be set at a
18 level that provides sufficient funding for the association to effec-
-19 tively perform its powers and duties, and is affordable for as many
20 consumers as is possible.
21 (a) The association may establish a method whereby economi-
-22 cally disadvantaged individuals may become members of the
23 association without full payment of the annual dues.
24 (b) In no event may payment of a member’s annual dues be less
25 than five dollars ($5.00).
26 (c) Interim dues shall be levied at the amount of five dollars
27 ($5.00) until such time as the interim board of directors or the
28 board of directors sets a different amount.
29 (b) The association shall be a nonprofit corporation and, to the
30 extent consistent with the requirements of this chapter, have all
31 the rights and powers generally accorded and be subject to all
32 duties generally imposed upon nonprofit membership corporations
33 by the laws of this commonwealth.
34 (c) Within its general powers under chapter 180, the association
35 shall have all the powers necessary or convenient for the effective
36 representation and protection of the interests of consumers and to
37 implement this chapter, including but not limited to the following
38 powers in addition to all other powers granted by this chapter.
39 (i) to initiate, to intervene as a party or otherwise participate on
40 behalf of consumers in banking service matters in this common-
-41 wealth or elsewhere, before regulatory agencies, legislative
42 bodies, and other public forums which the association reasonably
43 determines may affect the interests of consumers;

44 (ii) to sue on behalf of any member, group of members or all
45 members for judicial relief, including damages, in any court of
46 competent jurisdiction in regard to any banking service matter;
47 (iii) to represent the interests of consumers in the resolution of
48 complaints involving a banking service provider;
49 (iv) to negotiate on behalf of consumers with banking service
50 providers;
51 (v) to represent the interests of associations, unincorporated
52 businesses, and corporations in banking service matters before
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53 regulatory agencies, legislative bodies, and other public forums
54 where such representation is in the interests of consumers;
55 (vi) to solicit grants or other aid in order to support activities
56 concerning the interests of banking service consumers, except that
57 the association shall not accept gifts, loans or other aid from any
58 banking service provider or from any director or shareholder, and
59 the immediate family thereof, of any banking service provider;
60 (vii) to conduct, support, and assist research, surveys, and
61 investigations, planning activities, conferences, demonstration
62 projects and public information activities concerning the interests
63 of consumers in banking service matters. The association may
64 accept grants, contributions and legislative appropriations for such
65 activities.
66 (d) Among the others delineated in this chapter, the association
67 shall have the following duties to its members;
68 (i) to conduct board meetings open to the public, except for
69 executive sessions;
70 (ii) to submit an annual financial report for the preceding year
71 to the members;
72 (iii) to submit an annual summary of activities for the pre-
-73 ceding year to the members.

1 SECTION 5. Board of Directors
2 (a) The affairs of the association shall be managed by a board
3 of directors which shall be elected by and from the members of
4 the association. The board shall be comprised of two members
5 elected from each congressional district in the commonwealth by
6 a plurality of votes cast by members residing in that district. The
7 election shall be conducted [by secret mail ballot] in accordance
8 with a procedure established by the board of directors.
9 (b) Members of the board of directors shall serve two year

10 terms. Elections shall be held bienially.

11 (c) Each member of the board shall have one (1) vote.
12 (d) Each member of the association shall be entitled to cast
13 one (1) vote for each open director position from the district of the
14 member’s residency.

15 (e) while on the board, no director elected under this section
16 may hold any public office, or be a candidate for any public
17 office. No person who owns or controls, either singly or in
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18 combination with any immediate family member, the stocks or
19 bonds of any banking services provider of a total value in excess
20 of ten thousand dollars ($10,000) is eligible to serve as an elected
21 director of the association.
22 (f) To fill any vacancy occasioned by the failure of any person
23 elected as a director to qualify, or in the event of death, removal,
24 resignation or disqualification of any director, a successor shall be
25 nominated from the same district. A majority of the remaining
26 board members may select one of the nominees to serve until the
27 next annual election.
28 (g) Members of the board may be removed by petition of forty
29 percent (40%) of the total number of members voting in the last
30 election from the district from which that director was elected,
31 (h) The board shall hire an executive director to oversee the
32 day-to-day operations of the associations.
33 (i) The board may establish and revise reasonable rates of
34 reimbursement for expenses related to service on the board.
35 Members of the board may not, however, receive compensation
36 for their services.
37 There shall be an independent overseer who will count the
38 ballots in all association director elections.

1 SECTION 6. Interim board of directors.
2 (a) There shall be twelve (12) initial directors. The Governor
3 shall appoint six (6) initial directors, and the Attorney General
4 shall appoint six (6) initial directors.
5 (b) The twelve (12) interim directors shall be representative of
6 each of the following categories of organizations: consumer,
7 labor, civil rights, neighborhood, elderly, and organization
8 representing lower-income persons, including legal service
9 organizations.

10 (c) Within eighteen (18) months of the appointment of the last
11 interim director, the interim board of directors shall set a date for
12 the first general election of directors and shall promptly notify
13 every member. The date set for the election shall not be more than
14 ninety (90) days after such notification. Provided, however, that
15 the election shall not take place unless there are at least (100) resi-
-16 dents of each district who are association members.
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2 (a) No employee, officer, consultant, contractor, attorney,
3 accountant or real estate agent of any banking service provider or
4 any employee of such individual, or any member of the immediate
5 family of any such individual, shall be eligible to serve as director
6 of the association.
7 (b) The interim board of directors shall, consistent with the
8 requirements of this chapter, define and determine the require -

9 ments for eligibility for service on the board of directors.
10 (c) No fewer than sixty (60) days, and no more than one hun-
-11 dred-twenty (120) days, prior to the election of directors, each
12 candidate for the board of directors shall provide:
13 (i) a disclosure of the candidate’s financial interest, and
14 (ii) the candidate’s three (3) most recent tax returns.
15 (d) Each candidate may spend, accept or use, or may allow
16 anyone to spend, accept, or use on his or her behalf, campaign
17 resources whose value equals an amount which is not more than
18 the number of members in the candidate’s district times one and
19 one-half (1.5) times the cost of postage for a one-ounce first class
20 mailing.
21 (e) A candidate may not accept any contribution or campaign
22 resources in the aggregate of more than one hundred dollars
23 ($100.00) in any one (1) election from any individual, group or
24 committee.
25 (f) In order to become and remain eligible to serve on the board
26 of directors, a candidate shall;
27 (i) make available to the association any records, books and
28 other information they may request regarding campaign resources,
29 and
30 (ii) cooperate fully with any audit and examination conducted
31 by the association.
32 (iii) Each member who is a candidate for election to the board
33 of directors shall certify, under penalty of perjury, that the total
34 value of campaign resources spent, accepted, or used by the
35 candidate, combined with the total value of campaign resources
36 spent, accepted, or used by any person or group authorized by or
37 acting for the candidate, does not exceed the limits set forth in
38 section 7(b)(ii) of this chapter.

1 SECTION 7. Directors’ candidacy and campaign.
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39 (iv) The board shall make available to its members the list of
40 membership by district.
41 (v) Upon receipt of a petition signed by five percent (5%) but
42 not fewer than a total of twenty (20) members of the association
43 from a district endorsing the candidacy of a particular association
44 member for election to the board of directors, the board shall
45 place the candidate’s name on the ballot.

1 SECTION 8. Notice insert, (a) Once the association has been
2 incorporated and so long as the association remains in existence,
3 any banking service provider doing business in this common-
-4 wealth or its agent shall include a notice insert meeting the
5 requirements of this section at least four (4) times annually in
6 deposit account statements or periodic statements that it mails to
7 addresses located within this commonwealth.
8 (a) The notice insert shall consist of the following components;
9 (i) a written statement which shall read:

10 “The Massachusetts Financial Consumers’ Association
11 (MFCA) is a consumer membership organization established by
12 the Massachusetts legislature to inform and represent consumers
13 in banking, credit, and other financial service matters.
14 MFCA provides consumers with information and advice on a
15 range of banking and financial services, such as consumer loans,
16 mortgage loans, credit cards, checking and savings accounts,
17 banking service fees, and financial planning.
18 MFCA is a watchdog organization that is non-governmental,
19 democratically controlled, and membership-driven. Consumer
20 members elect MFCA’s board of directors, and the board of direc-
-21 tors controls MFCA’s activities.
22 Although MFCA has been established by state law, as a con-
-23 sumer membership organization it is supported by membership
24 dues, not public funds. Thus, MFCA depends on its membership
25 base for funding to undertake its information and representation
26 activities.
27 Any resident of Massachusetts, eighteen (18) years of age or
28 older, is entitled to become a member of MFCA by tendering the
29 annual membership dues. The dues are currently sxx.xx [specify].
30 You may become a member simply by completing the attached
31 application and mailing it with the membership to MFCA in the
32 attached pre-addressed envelope.”
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33 (ii) an application for association membership which requests
34 the applicant's name and address and indicates the annual
35 membership dues; and
36 (iii) a pre-addressed business reply envelope for mailing the

application and membership dues to the association
38 (c) The notice insert shall be subject to the following
39 requirements and restrictions;
40 (i) the statement, application and pre-addressed business reply
41 envelope shall be presented to the customer as a single document,
42 although the document may be separable into different parts by
43 tearing along perforated lines;
44 (ii) the Division of Banks shall notify each regulated financial
45 institution doing business in this commonwealth of the associa-
-46 tion’s annual membership dues; the annual membership dues shall
47 be incorporated into the statement and application;
48 (iii) the statement and application shall be printed in at least ten
49 point type;
50 (iv) the entire notice insert shall not weigh more than thirty-five
51 one-hundredths of an ounce (0.35 ounce).

1 SECTION 9. Consumers not limited. Nothing in this chapter
2 shall be construed to limit the right of any consumer or group or
3 class of consumers to initiate, intervene in, or otherwise partici-
-4 pate in any banking service regulatory agency or court proceeding
5 or activity; nor to require any petition or notification to the associ-
-6 ation as a condition precedent to such a right; nor to relieve any
7 banking service regulatory agency or court of any obligation, or
8 affect its discretion to permit intervention or participation by a
9 consumer or group or class of consumers in any proceeding or

10 activity.

1 SECTION 10. Remedies provided.
2 The remedies under this chapter shall be in addition to, and not
3 in lieu of, other remedies provided by law.

1 SECTION 11. Severability

2 If any provision of this chapter shall be declared unconstitu-
-3 tional or invalid, the other provisions shall remain in effect
4 notwithstanding.
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