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SENATE No. 942
By Mr. Moore, a petition (accompanied by bill. Senate, No, 942) of

Richard T. Moore, Scott P. Brown, Mary Jane Simmons, other members
of the General Court and another for legislation relative to the reform of
the civil justice system. The Judiciary.

In the Year Two Thousand and One

An Act enabling civil justice reform.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Title. This act shall be known as “The Civil
2 Justice Reform Act.”

1 SECTION 2. Responsibility For Compliance With Motor
2 Vehicle Laws. Chapter 90C of the General Laws, as appearing in
3 the 1994 Official Edition, is hereby amended by inserting at the
4 end thereof the following:—
5 (1) “Tort action” means a civil action for damages for injury,
6 death, or loss to person or property. “Tort action” includes a
7 product liability claim but does not include a civil action for dam-
-8 ages for a breach of contract or another agreement between
9 persons.

10 (2) “Trier of fact” means the jury or, in a non jury action, the
11 court.
12 (3) The trier of fact in a tort action involving the use of a motor
13 vehicle shall consider an Automobile Law Violation, including a
14 failure to comply with the safety belt requirements of Chapter 90,
15 § 13A by the plaintiff in determining contributory negligence or
16 other contributory tortious conduct and may diminish a recovery
17 of compensatory damages in the tort action because Automobile
18 Law Violation of the plaintiff.

Commontoealttj of jfflassacfjusctts!

1 SECTION 3. Reforms to Chapter 93A, Section 9. Section 9of
2 chapter 93A of the General Laws, as so appearing, is hereby
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3 amended by inserting, in line 36, after the words “if the court
4 finds” the following;— by clear and convincing evidence.

1 SECTION 4. Reforms to Chapter 93A, Section 11. Section 11
2 of Chapter 93A of the General Laws, as so appearing, is hereby
3 amended by inserting, in line 44, after the words “if the court
4 finds" the following:— by clear and convincing evidence.

1 SECTION 5. State of the Art Defense. Section 2-318 of
2 Chapter 106 of the General Laws, as so appearing, is hereby
3 amended by inserting at the end thereof the following:—
4 Provided, however, that the design of a product or product com-
-5 ponent is in issue in any action, the design shall be presumed to be
6 reasonably safe unless, at the time the product left the control of
7 the manufacturer, a practical and technically feasible alternative
8 design was available that would have prevented the harm without
9 significantly impairing the usefulness, desirability, or mar-

-10 ketability of the product. An alternative design is practical and
11 feasible if the technical, medical, or scientific knowledge relating
12 to safety of the alternative design was, at the time the product left
13 the control of the manufacturer, available and developed for com-
-14 mercial use and acceptable in the marketplace.

1 SECTION 6. Securities Statute of Limitations. Section 410(e)
2 of Chapter 110A, as so appearing, is hereby amended by deleting
3 the first sentence thereof and replacing it with the following:—
4 No person may sue under this section unless the action is
5 brought within one (1) year after the discovery of a violation of
6 this chapter or any rule promulgated or order issued thereunder. In
7 no event shall any such action be brought under this section more
8 than three years after a violation of this chapter or any rule pro-
-9 mulgated or order issued thereunder occurred.

1 SECTION 7. Reform Of Securities Liabilities Standards.
2 Section 410 of Chapter 110A, as so appearing, is hereby amended
3 by adding the following new subsection; —
4 (i) Liability under subsection (a)(2) hereof shall be determined
5 by reference to, and be no broader than, liability under Sec-
-6 tion 12(2) of the Securities Act of 1933, 15 U.S.C., §771.
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1 SECTION 8. Responsibility for Intoxication. Chapter 138 shall
2 be amended by inserting at the conclusion thereof the
3 following:—
4 (A)(1) “Harm” means injury, death, or loss to person or
5 property
6 (2) “Tort action” means a civil action for damages for injury,
7 death, or loss to person or property. “Tort action” includes a
8 product liability claim but does not include a civil action for
9 damages for a breach of contract or another agreement between

10 persons.
11 (3) “Trier of fact” means the jury or, in a non jury action, the
12 court.
13 (B) In a tort action, if a defendant establishes by a preponder -

14 ance of the evidence that the plaintiff or the person for whom the
15 plaintiff is legal representative was under the influence of intoxi-
-16 eating liquor, or marihuana, narcotic drugs, depressants or stimu-
-17 lant substances all as defined in Section One of Chapter ninety
18 four C, or the vapors of glue at the time of the occurrence of the
19 harm for which the plaintiff seeks to recover damages, it shall be
20 presumed that the intoxicating liquor, or marihuana, narcotic
21 drugs, depressants or stimulant substances all as defined in
22 Section One of Chapter ninety four C, or the vapors of glue was a
23 proximate cause of the harm for which the plaintiff seeks to
24 recover damages. If the tort action involves the use of a motor
25 vehicle by the plaintiff or the person for whom the plaintiff is
26 legal representative, it shall be presumed that the intoxicating
27 liquor, or marihuana, narcotic drugs, depressants or stimulant sub-
-28 stances all as defined in Section One of Chapter ninety four C, or
29 the vapors of glue was the proximate cause of the harm for which
30 the plaintiff seeks to recover damages. These presumptions may
31 be rebutted only by clear and convincing evidence that the intoxi-
-32 eating liquor, or marihuana, narcotic drugs, depressants or stimu-
-33 lant substances all as defined in Section One of Chapter ninety
34 four C, or the vapors of glue was not the proximate cause of the
35 harm for which the plaintiff seeks to recover damages.
36 (C) The trier of fact in a tort action shall consider the use of
37 intoxicating liquor, or marihuana, narcotic drugs, depressants or
38 stimulant substances all as defined in Section One of Chapter
39 ninety four C, or the vapors of glue by the plaintiff in determining
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40 contributory negligence or other contributory tortious conduct and
41 may diminish a recovery of compensatory damages in the tort
42 action because of the plaintiff’s use of intoxicating liquor, or mar-
-43 ihuana, narcotic drugs, depressants or stimulant substances all as
44 defined in Section One of Chapter ninety four C, or the vapors of
45 glue.

1 SECTION 9. Interest Rate Reform, Chapter 231, Section 68.
2 Section 6B of Chapter 231, as so appearing, is hereby amended by
3 striking out, in line 5, the words “of twelve percent per annum”
4 and inserting in the place thereof the following words:—deter-
-5 mined by section six J.

1 SECTION 10. Interest Rate Reform, Interest on Future
2 Damages. Section 6B of Chapter 231, as so appearing, is further
3 amended by inserting at the end thereof the following;—
4 In every action for malpractice, negligence, error, omission or
5 mistake or the unauthorized rendering of professional services
6 against a health care provider, interest shall be calculated and
7 added only on that portion of the damages itemized in accordance
8 with section sixty Fof this chapter as intended to compensate for
9 damages which have been incurred prior to the verdict.

1 SECTION 11. Interest Rate Reform, Chapter 231, Section 6C.
2 Section 6C of Chapter 231, as so appearing, is hereby amended by
3 striking out, in lines 4 and 7, the words “of twelve percent per per-
-4 ineura” and inserting in the place thereof the following words; —

5 determined by section six J.

1 SECTION 12. Amendments to Chapter 231, Section 6E
2 Section 6F of Chapter 231 of the General Laws, as so appearing.
3 is hereby amended by striking the words “wholly insubstantial.
4 frivolous and” in lines 8, 34, and 41 and inserting in place thereof
5 the following words: —insubstantial, frivolous or.

1 SECTION 13. Limitations on Frivolous Prisoner Lawsuits -

2 Sanctions for Filing Frivolous Pleadings. Section 6F of Chapter
3 231, as so appearing, is hereby further amended by striking, in
4 lines 7 and 8, and in lines 33 and 314, the words “who was repre-
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5 sented by counsel during most or all of the proceeding”, and by
6 inserting, in line 9, after the words “good faith.” the following;—
7 The court may consider, as one factor in making this determina-
-8 tion, that the party making such claims was not represented by
9 counsel. Said section is further amended by inserting, in line 14,

10 after the words “such claims.” the following;—lf such a finding is
11 made with respect to an inmate, the court shall order a reduction
12 in the good time credit days earned or to be earned by said inmate
13 pursuant to section one hundred and twenty-nine D of chapter one
14 hundred and twenty-seven, in an amount necessary to deter repeti-
-15 tion of such conduct or comparable conduct by others similarly
16 situated. For purposes of this section, the term “inmate” shall
17 mean any person within the custody of the state Department of
18 Correction or any county, or any person committed to the
19 Department of Correction but temporarily housed in a correctional
20 facility other than a Massachusetts state correctional facility.

1 SECTION 14. Interest Rate Reform, Chapter 231, Section 6H.
2 Section 6H of Chapter 231, as so appearing, is hereby amended by
3 striking out, in line 4. the words “six B” and inserting in the place
4 thereof the following words: six J.

1 SECTION 15. Interest Rate Reform, Chapter 231, Section 6J.
2 Chapter 231, as so appearing, is hereby amended by adding the
3 following new section:—
4 Section 6J. Calculation of Interest Rates. The rate of interest
5 allowable under this chapter shall be calculated at a rate equal to
6 the coupon issue yield equivalent, as determined by the United
7 States secretary of the treasury, of the average accepted auction
8 price for the last auction of fifty-two week United States Treasury
9 bills settled immediately prior to the date of calculation of said

10 interest rate. The secretary of administration and finance shall
11 maintain a schedule of the rate described above for the distribu-
-12 tion to all clerks of courts.

1 SECTION 16. Sanctions For Filing Frivolous Lawsuits.
2 Rule 11 of the Massachusetts Rules of Civil Procedure is hereby
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3 amended by striking paragraph (a) and inserting in place thereof
4 the following;—
5 (a) Every pleading, written motion, or other paper of a party
6 represented by an attorney shall be signed in his individual name
7 by at least one attorney who is admitted to practice in the
8 Commonwealth, or, if the party is not represented by an attorney,
9 shall be signed by the party. Each paper shall state each signer’s

10 address and telephone number, if any. Any omission of the signa-
-11 ture shall be corrected promptly after being called to the attention
12 of the attorney or party. Except when otherwise specifically pro-
-13 vided by rule or statute, pleadings need not be verified or accom-
-14 panied by affidavit. (1) By presenting to the court, whether by
15 signing, filing, submitting, or later advocating, a pleading, written
16 motion, or other paper, an attorney or unrepresented party is certi-
-17 fying that to the best of the person’s knowledge, information, and
18 belief, formed after an inquiry reasonable under the circum-
-19 stances, (A) the matter being presented is not being presented for
20 any improper purpose, such as to harass or to cause unnecessary
21 delay or needlessly increase the cost of litigation; (B) the claims,
22 defenses, and other legal contentions therein are warranted by
23 existing law or the establishment of new law; (C) the allegations
24 and other factual contentions have evidentiary support or, if
25 specifically so identified, are likely to have evidentiary support
26 after a reasonable opportunity for further investigation or dis-
-27 covery; and (D) the denials of factual contentions are warranted
28 on the evidence or, if specifically so identified, are reasonably
29 based on a lack of information of belief.
30 (2) If, after notice and a reasonable opportunity to respond, the
31 court determines that this Rule has been violated, the court may,
32 subject to the conditions stated below, impose an appropriate
33 sanction upon the attorneys, law firms, or parties that have vio-
-34 lated this Rule or are responsible for the violation. (A) A motion
35 for sanctions shall be made separately from other motions or
36 requests and shall describe the specific conduct alleged to violate
37 subdivision (a)(1). It shall be served on all parties of record, but
38 shall not be filed with or presented to the court if, within 21 days
39 after service of the motion, the challenged paper, claim, defense,
40 contention, allegation, or denial is withdrawn or appropriately
41 corrected. If warranted, the court may award to the party pre-
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42 vailing on the motion the reasonable expenses and attorneys’ fees
43 incurred in presenting or opposing the motion. Absent exceptional
44 circumstances, a law firm shall be held jointly responsible for vio-
-45 lations committed by its partners, associates, and employees.
46 (B) Notwithstanding the foregoing, on its own initiative, the
47 court may enter an order describing the specific conduct that
48 appears to violate subdivision (a)(1) and directing an attorney, law
49 firm, or party to show cause why it has not violated sub-
-50 division (a)(1) with respect thereto.
51 (3) A sanction imposed for a violation under this section shall
52 be limited to what is sufficient to deter repetition of such conduct
53 or comparable conduct by other similarly situated. Subject to the
54 limitations in subparagraphs (A) and (B) of this subsection, the
55 sanction may consist of, or include, directives of a monetary
56 nature, an order to pay a penalty into court, or, if imposed on
57 motion and warranted for effective deterrence, an order directly
58 payment to the movant of some or all the reasonable attorneys’
59 fees and other expenses incurred as a direct result of the violation.
60 (A) Monetary sanctions may be awarded against a represented
61 party for a violation of subdivision (a)(1)(B) of this section.
62 (B) Monetary sanctions may not be awarded on the court’s ini-
-63 dative unless the court issues its order to show cause prior to a
64 voluntary dismissal or settlement of the claims made by or against
65 the party which is, or whose attorneys are, to be sanctioned.
66 (4) When imposing sanctions, the court shall describe the con-
-67 duct determined to constitute a violation of this section and
68 explain the basis for the sanction imposed.

1 SECTION 17. Malpractice Standards. Section 60F of
2 Chapter 231, as so appearing, is hereby amended by inserting after
3 the word “compensation” in line 63 the following:—“and shall
4 itemize the amounts both before and after reduction to present
5 value.”

1 SECTION 18. Evidence of Malpractice Damages. Section 60G
2 of Chapter 231, as so appearing, is hereby amended by striking
3 out in lines 9 through 11 the words: “the court shall hear evidence
4 of any amount of such damages incurred prior to the judgment
5 which the defendant or defendants claim was replaced” and
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6 inserting in place thereof the following:—“the court shall hear
7 evidence of any amount of such damages incurred prior to the
8 judgment, or which will be incurred after the judgment, which the
9 defendant or defendants claim was, or is anticipated to be,

10 replaced”

1 SECTION 19. Malpractice Expert Standards. Chapter 231, as
2 so appearing, is hereby amended by inserting after Section 60J the
3 following new section:—
4 Section 60K. In an action in contract or tort for the recovery of
5 damages based upon an injury to or death of a person in which it
6 is alleged that such injury or death resulted from an act or omis-
-7 sion in the furnishing or failure to furnish professional services by
8 a physician holding himself out as a specialist, no person shall be
9 competent to give testimony on the standard of care applicable or

10 any deviation therefrom unless such person (1) is a diplomat of
11 the appropriate specialty board recognized by the American
12 Medical Association or, in the case of osteopathic specialties, the
13 American Osteopathic Association or (2) has devoted at least
14 three-quarter of his professional time to active clinical practice of
15 the appropriate specialty in the United States for the three years
16 immediately preceding the commencement of the action or (3) has
17 devoted a substantial portion of his professional time both to
18 active clinical practice of the appropriate specialty and to instruc-
-19 tion at a medical school accredited by the liaison committee on
20 medical education. Nothing in this section shall be deemed to
21 limit the discretion of the trial judge to find a person incompetent
22 to testify as an expert on any other ground.

1 SECTION 20. Certificate of Merit. Chapter 231, as so
2 appearing, is hereby amended by inserting at the end of Section 60
3 thereof the following new section:—
4 Section 60L. (a) Definitions. For the purposes of this section,
5 Registered Professional shall mean a non-health care provider
6 professional, licensed to practice in the Commonwealth under the
7 provisions of Chapter 112 or Chapter 21E, as applicable.
8 (b) Actions Against Registered Professionals. In every action for
9 damages arising out of the alleged violation of professional stan-

-10 dards, including but not limited to allegations of professional neg-
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11 ligence, in the professional practice of a Registered Professional,
12 the claimant shall file certificates of merit, on or before the date of
13 service of the complaint on any Registered Professional, in the
14 form of affidavits, as described herein below: (1) a certificate of
15 merit, in the form of an affidavit, executed by the attorney for the
16 aggrieved person declaring that the attorney has reviewed the
17 facts of the subject claim and the underlying legal basis and has
18 concluded that there is reasonable and meritorious cause for filing
19 a civil action based on such; and (2) a certificate of merit, in the
20 form of an affidavit, executed by a Massachusetts Registered
21 Professional, licensed to practice in the same discipline as the
22 defendant Registered Professional against whom the claimant
23 seeks to file an action, declaring that the Registered Professional
24 executing the affidavit has reviewed the facts of the claim, is
25 knowledgeable in the relevant issues involved in the claim and has
26 concluded that defendant Registered Professional owed the
27 claimant a duty, and did not adhere to the standard of care
28 required by the circumstances. The certificate of merit shall set
29 forth the factual basis for the conclusions of the signing
30 Registered Professional and shall state the factual basis for the
31 claim, the acts or omissions on which the claim is based, the basis
32 for the alleged duty to the claimant, the standard of care which it
33 is alleged was not adhered to, and how the acts or omissions
34 caused or contributed to the damages that are alleged in the
35 action, (c) Contemporaneous Filing Requirement. The contempo-
-36 raneous requirement to file certificates of merit under subsection
37 (b) above, shall not apply to an action if the applicable statute of
38 limitations will expire within ten (10) days after the date on which
39 the action is filed and the claimant’s attorney states under oath
40 that because of time constraints one or both of the certificates of
41 merit could not be prepared within the time set forth in sub-
-42 section (b). In such instance, the claimant shall file the certificates
43 of merit within forty-five (45) days after the date the action is
44 filed. The court may, on motion, and after a hearing to determine
45 good cause, extend the time in which a party is required to tile the
46 certificates of merit, (d) Answer of Registered Professional. If one
47 or both certificates of merit are filed after the filing ot the action
48 pursuant to subsection (c) above, the Registered Professional is
49 not required to file an answer to the complaint or otherwise
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50 respond to the claim until twenty (20) days after the date of filing
51 of both certificates of merit, (e) Dismissal of Action. If a claimant
52 fails to file the certificates of merit with the action, within the
53 applicable time limitations set forth in subsections (b) and (c),
54 respectively, the court shall dismiss the action for failure to state a
55 claim. The claimant may not seek reinstatement of the claim
56 unless the court determines that the claimant processed the certifi-
-57 cates of merit at the time the action was originally filed and failed
58 to file the certificates of merit with the action due to excusable
59 neglect or mistake.

1 SECTION 21. Collateral Source Notice. Chapter 231, as so
2 appearing, is hereby amended by adding the following new
3 section:—
4 Section 5.(1) “Collateral benefits” means benefits that are paid
5 by any source, including workers’ compensation benefits, to or on
6 behalf of the plaintiff as a result of an injury or loss to person or
7 property, regardless of whether there is an obligation to pay back
8 the money or other benefits, in whole or in part, upon recovery in
9 a tort action. “Collateral benefits” does not include life insurance

10 proceeds. (2) “Tort action” means a civil action for damages for
11 injury, death, or loss to person or property. “Tort action” includes
12 a project liability claim, but does not include a civil action for
13 damages for a breach of contract or another agreement between
14 persons. (3) “Trier of fact” means the jury or, in a non jury action,
15 the court. In determining the amount of the compensatory dam-
-16 ages that are recoverable by the plaintiff in a tort action, the trier
17 of fact shall consider, if presented in the tort action, relevant col-
-18 lateral benefits that have been paid, or that the source of the bene-
-19 fits has acknowledged are payable, from insurance other than
20 insurance for which the plaintiff, spouse of the plaintiff, or parent
21 of the plaintiff if the plaintiff is a minor, has paid a premium,
22 insurance that is subject to right of subrogation, or insurance that
23 has any other obligation of repayment, including, but not limited
24 to, evidence of the amount of the collateral benefit and of the
25 costs, premiums, or charges for the collateral benefits.

1 SECTION 22. Limitation on Joint Liability. Chapter 2318, as
2 so appearing, is hereby amended by adding the following new
3 section:—
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4 (a) This section shall apply to all civil actions instituted by or
5 on behalf of one or more private parties involving claims for dam-
-6 ages to compensate injury to person or property or for economic
7 loss, whether based upon a statute or upon the common law.
8 (b) Any person against whom a final judgment is entered in a
9 private action shall be liable for damages jointly and severally

10 only if the trier of fact specifically determines that such person
11 engaged in knowing wrongdoing.
12 (c) Except as provided in subsection (b), a person against whom
13 a final judgment is entered in a private action shall be liable solely
14 for the portion of the judgment that corresponds to the percentage
15 of responsibility of that person, as determined under sub-
-16 section (d).
17 (d) (1) In any private action to which this section applies, the
18 court shall instruct the jury to answer special interrogatories, or if
19 there is no jury shall make findings, with respect to the plaintiff,
20 each defendant, and each of the other persons claimed by any of
21 the parties to have caused or contributed to the loss claimed by the
22 plaintiff, including persons who have entered into settlements
23 with the plaintiff, concerning:
24 (A) whether such person committed a legal wrong;
25 (B) the percentage of responsibility of such person, measured
26 as a percentage of the total fault of all persons who caused or con-
-27 tributed to the loss alleged by the plaintiff; and
28 (C) whether such person engaged in knowing wrongdoing.
29 (2) in determining the percentage of responsibility under this
30 subsection, the trier of fact shall consider:
31 (A) the nature of the conduct of each person found to have
32 caused or contributed to the loss incurred by the plaintiff; and
33 (B) the nature and extent of the causal relationship between the
34 conduct of each such person and the damages incurred by the
35 plaintiff.
36 (3) The responses to interrogatories, or findings as appropriate,
37 under paragraph (1) shall also specify the total amount of damages
38 that the plaintiff is entitled to recover, if any.
39 (e) The standard for allocation of damages under this section
40 shall not be disclosed to members of the jury.
41 (f) (1) A person who becomes jointly and severally liable in
42 any private action may recover contribution from any other person
43 who, if joined in the original action, would have been liable for
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44 the same damages. A claim for contribution shall be determined
45 based on the percentage of responsibility of the claimant and of
46 each person against whom a claim for contribution is made.
47 (4) An action for contribution shall be brought not later than six
48 months after the entry of a final, nonappealable judgment in the
49 action determining liability.
50 (g) (1) A person who settles any private action at any time
51 before final verdict or judgment shall be discharged from all
52 claims for contribution brought by other persons.
53 (2) If a person enters into a settlement with the plaintiff prior to
54 final verdict or judgment, the verdict or judgment shall be reduced
55 by the greater of:
56 (A) an amount that corresponds to the percentage of responsi-
-57 bility of that person; or
58 (B) the amount paid to the plaintiff by that person.
59 (h) A person engages in “knowing wrongdoing” if that person
60 engages in wrongful conduct with actual knowledge of the facts
61 and circumstances that make the conduct wrongful. A person who
62 engages in negligent or reckless acts does not engage in knowing
63 wrongdoing within the meaning of this section.

1 SECTION 23. Statute of Repose. Chapter 260 of the General
2 Laws, as so appearing, is hereby amended by adding the following
3 new section:—
4 Section 20A. Statute of Repose, (a) A products liability action
5 shall not be commenced if the cause of action accrues more than
6 fifteen (15) years after the initial date of sale or lease of the
7 product for use or consumption. Nothing contained in this subsec-

8 tion shall affect the right of any person found liable under this
9 chapter to seek and obtain, contribution or indemnity from any

10 other person who is responsible for harm under this chapter.
11 (b) The fifteen (15) year limitation provided for in subsection (a)

12 shall not apply to the following situations: (1) where a manufac-
-13 turer or seller of a product provides any express written warranty
14 that the product can be used for a period longer than fifteen (15)

15 years. In such case, the fifteen (15) year limitation shall be

16 extended pursuant to the terms of the express written warranty;
17 (2) Where a manufacturer or seller of a product has intentionally
18 misrepresented a product or fraudulently concealed information
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19 about it, provided that the misrepresentation or fraudulent con-
-20 cealment was a proximate cause of harm of the claimant. For the
21 purposes of this section, the term “product liability action” shall
22 mean any action based on any theory or the doctrine in tort
23 brought against the seller of a product on account of personal
24 injury, or property, economic or other damage allegedly caused by
25 or resulting from the manufacture, construction, preparation,
26 assembly, installation, testing, makeup, characteristics, functions,
27 design, formula, plan, recommendation, specification, prescrip-
-28 tion, advertising, sale, marketing, packaging, labeling, repair,
29 maintenance or disposal of, or warning or instruction regarding
30 any product.

1 SECTION 24. Award of Costs Attorneys’ Fees. Rule 68 of the
2 Massachusetts Rules of Civil Procedure is amended by striking
3 out the first paragraph and replacing it with the following:—-
4 Rule 68. Award of Costs and Fees After Rejection of Settlement
5 Offers;
6 (a) At any time in an action in which any claims are for mone-
7 tary damages, but at least 60 days after the service of the com-
-8 plaint and not later than 30 days before the date set for trial, any
9 party may make an offer to an adverse party to settle all the claims

10 between the offeror and another party in the suit and to enter into
11 a stipulation dismissing such claims or to allow judgment to be
12 entered according to the terms of the offer, (b) An offer for judg-

-13 ment must be in writing and state that it is made under this rule;
14 must be served upon the opposing party to whom the offer is made
15 but not filed with the court except under the conditions stated in
16 subsection (g) of this section; must specify the total amount of
17 money offered, and must state whether the total amount of money
18 offered is inclusive or exclusive of costs, interest, attorneys’ fees
19 and any other amount which the offeror may be awarded pursuant
20 to statute or rule. Only items expressly referenced shall be deemed
21 included in the offer, (c) An offer may state the time period during
22 which it remains open, which in no event may be less than 30
23 days. An offer that states a time period of less than 30 days is an
24 invalid offer. An offer that does not state the time period during
25 which it remains open is deemed to remain open lor 30 days, and
26 thereafter indefinitely until 30 days before the date set for trial
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27 unless withdrawn pursuant to the provisions of subsection (d),
28 Upon the application of the offeree, the court may, for good cause
29 shown, extend the time period during which an offer remains
30 open. If the court extends the time period during which an offer
31 may remain open, the offeror has the option of withdrawing the
32 offer, (d) An offer is accepted when a party receiving an offer of
33 judgment serves written notice on the offeror, within the time
34 period during which the offer remains open, that the offer is
35 accepted without qualification. An offer is deemed to be refused if
36 it is not accepted within the time period during which the offer
37 remains open. An offer may not be withdrawn, except with the
38 consent of the court for good cause shown and to prevent manifest
39 injustice, before the expiration of the time period during which the
40 offer stated that it would remain open. An offer not made subject
41 to an expressly stated time period may be withdrawn after 30 days
42 by serving the offeree with written notice of the withdrawal.
43 (e) Evidence of an offer not accepted is not admissible for any
44 purpose except in a proceeding to determine costs and attorneys’
45 fees under a statute or rule permitting recovery thereof pursuant to
46 an entry of judgment under subsection (g). (f) The fact that an
47 offer is made but not accepted does not preclude any party from
48 making subsequent offers. If more than one offer made by an
49 offeror are not accepted within the time period during which such
50 offers remained open, and therefore are deemed to be rejected, the
51 offeror will be entitled to seek fee-shifting under subsection (g)(1)
52 or (g)(2) as to any one of such offers, (g) If an offer made by a
53 party is not accepted and is not withdrawn before the final dispo-
-54 sition of the claim that is the subject of the offer, the offeror may
55 file with the clerk of the court, within 10 days after the final dis-
-56 position is entered, the offer and proof of service thereof. A final
57 disposition is a verdict, order on motion for summary judgment or
58 other final order on which a judgment can be entered, including a
59 final judgment, but a judgment based on a settlement agreement
60 will not result in cost-shifting unless the parties expressly agree to

61 cost-shifting rights under this rule. The court, after due delibera-
-62 tion and after providing the parties to the offer an opportunity to

63 submit proposed findings, will enter judgment as follows: — (1) If
64 a final judgment obtained by a claimant who did not accept an

65 offer from an adverse party is not greater than 75% of the amount
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66 of the offer, the claimant offeree shall pay the offeror’s costs,

67 including all reasonable attorneys’ fees and expenses, incurred
68 after the date the offer was made, except that the fee award may
69 not exceed the total money amount of the judgment. Such
70 recovery shall be in addition to any right of the offeror to recover
71 any other costs, attorneys’ fees or expenses pursuant to statute or
72 rule, except that the offeror may not recover twice for the same
73 costs, attorneys’ fees or expenses. This subsection shall not apply
74 if the claimant offeree receives a take-nothing judgment. (2) If a
75 final judgment obtained by a claimant against an adverse party
76 who did not accept an offer from such claimant is greater than
77 125% of the amount of the offer, the offeree shall pay the claimant
78 offeror’s costs, including all reasonable attorneys’ fees and
79 expenses, incurred after the date the offer was made, except that
80 the fee award may not exceed the total money amount of the judg-
-81 ment. Such recovery shall be in addition to any right of the
82 claimant offeror to recover any other costs, attorneys’ fees or
83 expenses pursuant to statute or rule, except that the offeror may
84 not recover twice for the same costs, attorneys’ fees, or expenses.
85 (3) In comparing the amount of a monetary offer with the final
86 judgment, which shall take into account any additur or remittitur,
87 the final judgment shall not include any amounts that are attribut-
-88 able to costs, interest, attorneys’ fees, and any other amount which
89 the offeror may be awarded pursuant to statute or rule, unless the
90 amount of the offer expressly included any such amounts. (4) The
91 court may reduce or eliminate the amounts to be paid under sub-
-92 sections (1) and (2) of this section to avoid undue hardship, or in
93 the interest of justice, or for any other compelling reason that jus-
-94 tifies the offeree party in having sought a judicial resolution of the
95 suit rather than accepting the offer of judgment. (5) The amount of
96 any attorneys’ fees or expenses to be paid under subsections (1)
97 and (2) of this section shall be those reasonably incurred in the
98 case after the date the offer was made, calculated on the basis of
99 hourly rates which may not exceed those which prevail in the

100 jurisdiction of final disposition of the action, taking into account
101 the attorneys’ qualifications and experience and the complexity of
102 the case, except that the attorneys’ fees and expenses to be paid by
103 an offeree shall not: —- (i) exceed the actual amount of the attor-
-104 neys’ fees and expenses incurred by the offeree after (he date of
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the offer which is the basis for the award of attorneys’ fees; or
(ii) if the offeree had a contingency fee agreement with his or her
attorney, exceed the amount of the reasonable attorneys’ fees and
expenses that would have been incurred by the offeree payable on
an hourly basis for the services in connection with the case.

105
106
107
108
109

SECTION 25. Slip and Fall Statute of Limitations. Section 4of
Chapter 260, as so appearing, is hereby amended by adding after
the second paragraph thereof the following:—

1
7

3
No action for personal injury based on injury caused by the

condition of real property or warnings or notices with respect
thereto shall be commenced more than one (1) year after the
occurrence of the event causing the injury.

4
5
6
7

SECTION 26. Limitations on Frivolous Prisoner Lawsuits—
Application of Inmate Accounts Toward Filing Fees. Chapter 261,
as so appearing, is hereby further amended by adding the
following new section:—

1
7

3
4

Section 27H. Procedures Governing the Filing of Certain Civil
Actions by Inmates.

5
6

Notwithstanding any general or special law to the contrary, the
following provisions shall apply to any civil action which is filed
in a state court by any inmate, based in whole or in part upon
claims arising out of such inmate’s incarceration, and which
action names the Commonwealth or any officers or employees of
the Commonwealth or of any county as defendants: (a) No com-
plaint shall be accepted by any court for filing unless it is accom-
panied by (1) the filing fee required by law, (2) a request for a
reduced filing fee and an affidavit as set forth herein, or (3) a
request for a waiver of filing fees and an affidavit as set forth
herein, (b) Any inmate requesting either a reduced filing fee or a
waiver of the filing fee shall file, with the complaint, the request
for areduced fee or waiver and an affidavit specifically stating the
inmate’s full name, date of birth, commitment number, social

7
8
9

10
11
12
13
14
15
16
17
18
19
20

security number, and present correctional facility. The inmate
shall indicate in the affidavit the following: (I) the amount of
funds in the inmate’s prison account and in any other accounts in
the inmate’s name, whether individual or joint; (2) the balance of

21

23
24
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25 any such account at the time of the complaint’s filing and the
26 largest balance of such account(s) during the two months prior to
27 the complaint’s filing; (3) the type, amount and/or value of any
28 other funds or assets in which the inmate has an ownership
29 interest, including but not limited to investments and real estate
30 held in the inmate’s name and/or value of any funds or assets rea-
-31 sonably expected to be received by the inmate within the six
32 months following the filing of the complaint. The inmate shall
33 further state the following in the affidavit: “I state under the pains
34 and penalties of perjury that the foregoing list of accounts, funds
35 and assets is true and complete, and that the claim stated in the
36 complaint to which this affidavit pertains has not previously been
37 filed and is not otherwise pending in any court, nor has it previ-
-38 ously been adjudicated in favor of the defendant(s).” (c) No
39 waiver of filing fees shall be granted by any court unless the
40 inmate’s affidavit described in subsection (b) states specifically
41 that the inmate has no funds in any account and no other funds or
42 assets. A reduction in filing fees may be allowed by the court if
43 such affidavit reflects that the inmate has accounts, funds or assets
44 available, but said reduced fee shall not be less than the total
45 amount of the inmate’s accounts, funds and assets, (d) The court
46 shall make, or cause to be made, telephone inquiries to each facili-
-47 ty’s fiscal office for the purpose of obtaining financial data and
48 records of each inmate requesting a reduction or waiver of filing
49 fees. If the court determines that the inmate’s affidavit contains
50 false or incomplete statements, the complaint shall be dismissed,
51 any filing fee paid shall be forfeited, and the matter shall be
52 referred for prosecution of the inmate for perjury as allowed by
53 law. (e) The court may, any time after filing, dismiss the inmate’s
54 action, either on motion, or sua sponte, if satisfied, on the basis of
55 the papers filed, that the action is frivolous or malicious. The
56 court shall also dismiss the claims, either on motion, or sua
57 sponte, if it finds that the claim is substantially similar to a pre-
-58 vious claim involving the same parties and/or arises from the
59 same operative facts as a previous action, which action is either
60 currently pending in any court or has previously been adjudicated
61 in favor of the defendants. The court shall, in each ol the above
62 instances, impose costs, fees and expenses as are permitted by
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63 law. (f) An appeal may not be taken from any decision of the court
64 under this section if the court certifies in writing that the appeal is
65 not taken in good faith.
66 For the purposes of this section, the term “inmate” shall mean
67 any person within the custody of the state Department of
68 Correction or any county, or any person committed to the
69 Department of Correction but temporarily housed in a correctional
70 facility other than a Massachusetts state correctional facility.

1 SECTION 27. Effective Date.
2 The provisions of this Act shall apply to all civil actions filed
3 on or after January 1, 1997.
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