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In the Year Two Thousand and One

An Act to promote efficiency and fairness in environmental law
ENFORCEMENT.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, asfollows:

1 SECTION !. Section 16 of chapter 21A of the General Laws,
2 as appearing in the 2000 Official Edition, is hereby amended by
3 inserting after the third paragraph the following paragraph:—
4 “Supplemental Environmental Project”, any environmentally
5 beneficial project or actions that a regulated entity agrees to
6 undertake in settlement of an assessment for noncompliance by
7 the department, but that the regulated entity is not otherwise
8 required to perform.
9 “Environmentally beneficial”, a supplemental environmental

10 project that must primarily benefit the public health, safety, or
11 welfare, or the environment.
12 “Undertake in settlement of an assessment for noncompliance”,
13 the commissioner must determine the scope of the project, and the
14 project may not be undertaken before noncompliance has been
15 identified.
16 “Not otherwise legally required to perform”, the supplemental
17 environmental project is not required to be performed by any fed-
-18 eral, state, or local law or regulation.
19 “Civil administrative penalty”, includes monetary amounts and
20 other relief that may include supplemental environmental projects,
21 provided that in each such instance the commissioner makes a
22 specific finding, supported by credible evidence, of the monetary
23 cost of such supplemental environmental project.

1 SECTION 2. Said section 16 is further amended by inserting
2 after the twelfth paragraph the following paragraph: —
3 Notwithstanding the monetary restrictions on penalties as set
4 forth in the next paragraph, in assessing a civil administrative
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5 penalty as provided for in this section the department shall require
6 the monetary costs of such penalties to exceed any economic ben-
7 efit realized by a person for noncompliance. The department shall
8 make reasonable efforts to determine whether the economic ben-
-9 efit of noncompliance, if any, exceeds the monetary cost. The

10 department shall not dispose of by stipulation, settlement, or con-
-11 sent order, any attempt to assess a penalty for noncompliance after
12 written notice of noncompliance or intent to assess a civil admin-
-13 istrative penalty has been given unless the commissioner issues in
14 writing his decision that the economic benefit of such noncompli-
-15 ance, if any, does not exceed the monetary cost of the require-
-16 ments set forth in such stipulation, settlement or consent order.

1 SECTION 3. Said section 16 is further amended, in the fif-
-2 teenth paragraph, by striking out, in the first sentence, the words
3 “two hundred and fifty dollars per day each day” and inserting in
4 place thereof the following words:— “one thousand dollars per
5 day each day.”

1 SECTION 4, Section 18 of chapter 21A is hereby amended by
2 inserting after the seventh paragraph the following paragraph:—
3 “Supplemental Environmental Project”, any environmentally
4 beneficial project or actions that a regulated entity agrees to
5 undertake in settlement of an assessment for noncompliance by
6 the department, but that the regulated entity is not otherwise
7 required to perform.
8 “Environmentally beneficial”, a supplemental environmental
9 project that must primarily benefit the public health, safety, or

10 welfare, or the environment.
11 “Undertake in settlement of an assessment for noncompliance”,
12 the commissioner must determine the scope of the project, and the
13 project may not be undertaken before noncompliance has been
14 identified.
15 “Not otherwise legally required to perform”, the supplemental
16 environmental project is not required to be performed by any fed-
-17 eral, state, or local law or regulation.
18 “Civil administrative penalty”, includes monetary amounts and
19 other relief that may include supplemental environmental projects,
20 provided that in each such instance the commissioner makes a
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21 specific finding, supported by credible evidence, of the monetary
22 cost of such supplemental environmental project.

1 SECTION 5. Said section 18 is further amended by inserting at
2 the beginning thereof the following new subsection: —

3 (a) The department will develop a strategic plan, available for
4 public inspection, including measurable goals for inspection, com-
-5 pliance monitoring, and enforcement. The plan shall incorporate,
6 but not be limited to: consideration of existing environmental con-
-7 ditions and compliance monitoring and enforcement actions to
8 improve existing conditions; expected compliance rates for regu-
-9 lated activities; compliance status of regulated sectors or facility

10 types; response actions to citizen requests and complaints; consis-
-11 tency of compliance and enforcement efforts and outcomes across
12 all regional department offices and among regulated sectors;
13 agency resources, including those directed to training enforcement
14 staff, to compliance monitoring and enforcement, and including
15 time to be charged by supervisory personnel to enforcement
16 efforts; types of penalties imposed and collected for significant
17 violations; and systems for tracking ongoing compliance and
18 enforcement efforts, noncompliance, repeated noncompliance, and
19 compliance assistance efforts and follow-up inspections. The a
20 committee will advise the commissioner with respect to prepara-
-21 tion of the annual strategic plan developed under this subsection.

1 SECTION 6. Said section 18 is further amended in subsection (i)
2 by inserting at the end thereof the following subparagraph:—
3 (6) Each year the commissioner shall furnish to the advisory
4 committees, the secretary of environmental affairs, the secretary
5 of administration and finance, the joint committee on natural
6 resources and agriculture, and to the house and senate committees
7 on ways and means an estimate of the annual budget amount
8 required by the commissioner for inspection, compliance moni-
-9 toring, and enforcement pursuant to all environmental statutes,

10 including compliance by the commissioner with the provisions of
11 this chapter. As part of such estimate, the commissioner shall rec-
-12 ommend a schedule of annual compliance assurance fees that
13 must be charged to entities regulated by the commissioner that
14 would generate revenue sufficient to defray the costs contained in
15 such estimate.
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1 SECTION 7. Said section 18 is further amended in subsec-
-2 tion (k) by inserting, in the second sentence, after the word “lirni-
-3 tation”, the following words: — the number of facilities subject to
4 permitting or other environmental standards, and the number of
5 new, modified, and expired permits or environmental orders; the
6 number of onsite inspections conducted, and the number of such
7 inspections that were not announced in advance to the entity sub-
-8 ject to inspection; the number of significant permit or standard
9 noncompliance by category of permit; the number of administra-

-10 tive enforcement actions taken with respect to such noncompli-
-11 ance and the results thereof, including the amount of fines and
12 penalties collected; the number of judicial enforcement actions
13 taken with respect to such noncompliance and the results thereof,
14 including the amount of fines and penalties collected; any supple-
-15 mental environmental projects undertaken and the environmental
16 benefits resulting from each such project;

1 SECTION 8. Said section 18 is further amended in subsec-
-2 tion (k) by inserting at the end the following words:— The depart-
3 ment shall maintain an enforcement data base, available for public
4 inspection, which for every regulated entity sets forth the compii-
-5 ance and enforcement status including the frequency and extent of
6 any noncompliance; dates and findings of inspections; compliance
7 assistance provided through state-funded programs; the existence
8 of any noncompliance actions which are on-going or which have
9 been taken in the past two years, except where disclosure would

10 jeopardize ongoing investigations and legal action, and any results
11 of any such actions, including the provisions of consent orders;
12 status of completion of consent orders and status of deadlines for
13 deliverables, including whether the deadlines were met; for enti-
-14 ties holding discharge or emission permits, discharge or emission
15 concentrations reported relative to permitted concentrations; for
16 entities holding permits to withdraw water resources, withdrawal
17 volumes relative to permitted volumes. The department shall fur-
-18 nish a report at the end of each calendar year to the joint com-
-19 mittee on natural resources and agriculture, and to the house and
20 senate committees on ways and means setting forth the amount of
21 additional funds, if any, required to comply with the requirement
22 to maintain the foregoing enforcement database.
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1 SECTION 9. Section 19G of chapter 21A is hereby amended by
2 inserting at the end thereof the following new subsection:—
3 (3) In assessing a civil administrative penalty as provided for in
4 this section the department shall require the monetary costs of
5 such penalties to exceed any economic benefit realized by a
6 person for noncompliance. The department shall make reasonable
7 efforts to determine whether the economic benefit of noncompli-
-8 ance, if any, exceeds the monetary cost. The department shall not
9 dispose of by stipulation, settlement, or consent order, any attempt

10 to assess a penalty for noncompliance after written notice of non-
-11 compliance or intent to assess a civil administrative penalty has
12 been given unless the commissioner issues in writing his decision
13 that the economic benefit of such noncompliance, if any, does not
14 exceed the monetary cost of the requirements set forth in such
15 stipulation, settlement or consent order.

1 SECTION 10. Paragraph (1) of subsection (c) of section 29F of
2 chapter 29 of the General Laws is hereby amended by inserting
3 after the word “safety” the following words:— (ix) repeated or
4 aggravated violation of any state or federal law regulating protec-
-5 tion of the environment;

1 SECTION 11. Paragraph (2) of subsection (c) of section 29F of
2 said chapter 29 is hereby amended by inserting after the words
3 “record of health and safety”, the following:— “or environ-
-4 mental”.

1 SECTION 12. Nothing contained herein shall limit any existing
2 remedy for noncompliance available to the department under
3 existing law.

1 SECTION 13. The provisions of this act shall take effect 180
2 days from its enactment.
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