
SENATE No. 2412
[Senate, July 16, 2002 - Mr. Pacheco gives notice that he will move

to amend House, No. 4997 by striking out all after the enacting clause
and inserting in place thereof the following text (Senate, No. 2412).]

In the Year Two Thousand and Two

1 SECTION 1. Section 20E of said chapter 90, as appearing in
2 the 2000 Official Edition, is hereby amended by striking out sub-
3 section (b) and inserting in place thereof the following subsec-
-4 tion:—
5 (b) Within 45 days, the registered owner shall furnish to the
6 parking clerk in writing the name, address, date of birth, driver’s
7 license number and state of issuance of the driver’s license of the
8 lessee or rentee at the time of the violation.

4 (j) All motor vehicle rental agreements or contracts shall con
5 tain language informing the rentees or lessees of their liability for
6 payment of parking violations and, in the event of more than one
7 lessee or rentee, that each lessee or rentee is joint and severably
8 liable for payment of parking violations

1 SECTION 3. The General Laws are hereby amended by
2 striking chapter 938 and inserting in place thereof the following

4
REGULATION OF BUSINESS PRACTICES BETWEEN

MOTOR VEHICLE MANUFACTURERS,
5

6
DISTRIBUTORS AND DEALERS.

8 Section 1. As used in this chapter the following words shall
9 have the following meanings:

1 SECTION 2. Said section 20E of said chapter 90, as so
2 appearing, is hereby further amended by adding the following
3 subsection:—

Cf)t Commontocaltlj of itlnssadjusctts

chapter

CHAPTER 938.
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10 “Boundary”, the property line of the address of the principal
1 1 new motor vehicle sales facility approved by the manufacturer or
12 distributor in the franchise agreement and utilized by a dealership
13 of a specific line make; or in the case of a proposed new location,
14 the property line of the address of the principal new motor vehicle
15 sales facility that is intended to be used by the proposed new
16 person or the relocating existing dealer.
17 “Dealer”, “motor vehicle dealer” or “dealership”, any person
18 who, in the ordinary course of its business, is engaged in the busi-
-19 ness of selling new motor vehicles to consumers or other end
20 users pursuant to a franchise agreement and who has obtained a
21 class 1 license pursuant to the provisions of section 58 and 59 of
22 chapter 140. It shall not include: (1) receivers, trustees, adminis-
-23 trators, executors, guardians, or other persons appointed by or
24 acting under judgment, decree or order of any court, or (2) public
25 officers while performing their duties as such officers.
26 “Distributor”, any person who is not a manufacturer or a motor
27 vehicle dealer, and who sells or distributes new and unused motor
28 vehicles to motor vehicle dealers within the commonwealth or to
29 any wholesaler who in turn sells or distributes such vehicles to
30 motor vehicle dealers within the commonwealth; or any branch
31 office or division maintained by any of such persons for directing
32 and supervising their franchisor representatives.
33 “Dual” or “dualing”, a motor vehicle dealer occupying and con-
-34 ducting business operations for one line make of new motor vehi-
-35 cles which is located in the dealership facilities described in the
36 franchise agreement as dedicated, wholly or in part, to the opera-
-37 tions governed by the franchise agreement, and from which it con-
-38 ducts its business operations for another line make of new motor
39 vehicles.
40 “Franchise” or “franchise agreement”, an oral or written
41 arrangement for a definite or indefinite period in which a manu-
-42 facturer or distributor grants to a motor vehicle dealer a license to
43 use a trade name, service mark, or related characteristic, and in
44 which there is a community of interest in the marketing of new
45 motor vehicles or services related thereto at wholesale, retail,
46 leasing, or otherwise.
47 “Franchisor representative”, a person employed by a manufac-
-48 turer or distributor for the purpose of promoting the sale of new
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49 motor vehicles or for supervising, servicing, instructing or con-
-50 trading motor vehicle dealers or prospective motor vehicle
51 dealers; and any officer, agent or other authorized representative
52 of a manufacturer or distributor.
53 “Manufacturer”, any person engaged in the business of manu-
-54 factoring or assembling new and unused motor vehicles; any
55 person holding majority ownership in any person encompassed
56 within this definition of the term “manufacturer”; or any branch
57 office or division maintained by the person for directing and
58 supervising a franchisor representative.
59 “Motor vehicle”, any motor driven vehicle or house trailer
60 required to be registered under chapter 90 regardless of curb
61 weight or required to be registered under sections 20 to 35, inclu-
-62 sive, of chapter 908 having a curb weight of not more than 1,000
63 pounds, or a truck camper.
64 “New motor vehicle”, a motor vehicle which has not been pre-
-65 viously sold to any person except a manufacturer, distributor or
66 motor vehicle dealer for resale.
67 “Person”, a natural person, corporation, partnership, limited lia-
-68 bility company, limited liability partnership, trust or other entity.
69 “Powersport vehicle”, any motor vehicle defined as a motor-
-70 cycle or motorized bicycle by section 1 of chapter 90 and required

1 to be registered under chapter 90 regardless of curb weight or any
2 motor vehicle required to be registered under sections 20 to 35,

73 inclusive, of chapter 908 having a curb weight of not more than
74 1,000 pounds.
75 “Recreational vehicle”, a motor vehicle defined as an auto
76 home or house trailer by section 1 of chapter 90 and required to be
77 registered under chapter 90, or a truck camper.
78 “Relevant market area”, the geographic area surrounding the
79 boundary of a dealership, determined as follows:
80 (1) If all boundaries of a dealership located in the counties of
81 Bristol, Essex, Hampden, Middlesex, Norfolk, Plymouth or
82 Suffolk are 8 or more miles
83 Barnstable, Berkshire, Duke
84 and Worcester, then the geo£
85 mass encompassed in a circh
86 boundary of the dealership;

from the border of the counties of
s, Franklin, Hampshire, Nantucket
raphic area shall be the entire land

with a radius of 8 miles from any

87 (2) If all boundaries of a dealership located in the counties of
88 Barnstable, Berkshire, Dukes, Franklin, Hampshire, Nantucket or
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89 Worcester are 14 or more miles from the border of the counties of

90 Bristol, Essex, Hampden, Middlesex, Norfolk, Plymouth and
91 Suffolk, then the geographic area shall be the entire land mass
92 encompassed in a circle with a radius of 14 miles from any
93 boundary of the dealership
94 (3) For all dealerships in the commonwealth which are not
95 included within paragraphs (1) or (2), inclusive, of this definition
96 the geographic area shall be a land mass comprised of circular ar
97 segments with a radius of 8 miles from any boundary of the deal
98 ership for the arc segments that fall within the counties of Bristol
99 Essex, Hampden, Middlesex, Norfolk, Plymouth and Suffolk; and

with a radius of 14 miles from any boundary of the dealership for100
the arc segments that fall within the counties of Barnstable, Berk-101
shire, Dukes, Franklin, Hampshire, Nantucket and Worcester102

103 (4) For any motor vehicle dealer who deals in whole or in part
104 in powersport vehicles, notwithstanding subparagraphs (1), (2)
105 and (3), the geographic area shall be the entire land mass encom-

passed in a circle with a radius of 20 miles from any boundary of106
the dealership for that part of the dealership which deals in said107 the dealership for tl

108 powersport vehicles
109 (5) For any moto(5) For any motor vehicle dealer who deals in whole or in part
I!0 in recreational vehicles, notwithstanding subparagraphs (1), (2),
111 (3) and (4), the geographic area shall be the greater of the entire

land mass encompassed in a circle with a radius of 25 miles from112
any boundary of the dealership or the area of responsibility of the113
dealer as defined in the franchise agreement or the combination ofI 14
the 25 miles boundary and the area of responsibility for that part115
of the dealership which deals in recreational vehicles116

(6) For the purposes of this chapter, a radius measurement shall117
be drawn from the closest boundary of the existing dealership to118
the closest boundary of the site for the proposed dealership or119
relocation120

“Sale” or “sell”, the issuance, transfer, agreement for transfer121
122 exchange, pledge, hypothecation, mortgage in any form, whether

by transfer in trust or otherwise, or lease of any motor vehicle or123
interest therein or of any franchise related thereto; and any option124
subscription or other contract, or solicitation, looking to a sale125
offer or attempt to sell, or lease in any form, whether spoken or26
written. The delivery or gift, for any purpose including as a bonus12
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of a motor vehicle or franchise interest, shall be considered a sale
of the motor vehicle or franchise interest.

128
129

Section 2. Any person who engages directly or indirectly in
purposeful contacts in the commonwealth in connection with the
offering or advertising for sale or has business dealings with
respect to a motor vehicle in the commonwealth shall be subject
to this chapter and shall be subject to the jurisdiction of the courts
of the commonwealth, upon service of process in accordance with
chapter 223A.

130
131
132
133

34
135
136

Section 3. (a) Unfair methods of competition and unfair or
deceptive acts or practices, as defined in section 4, are hereby
declared to be unlawful.

138
139

(b) In construing subsection (a) the courts may be guided by
the interpretations of the Federal Trade Commission Act,
15 U.S.C. 45.

140
141
142

(c) The attorney general may make rules and regulations inter-
preting the subsection (a). The rules and regulations shall not be
inconsistent with the rules, regulations and decisions of the Fed-
eral Trade Commission and the federal courts interpreting the

143
144
145
146

15 U.S.C. 45147 Federal Trade Commission Act
148 a violation of subsection (a) of

, distributor, franchisor representa-
engage in any action which is arbi-
mable and which causes damage to
franchisor representative, motor

Section 4. (a) It shall be
section 3 for any manufacturer
tive or motor vehicle dealer to
trary, in bad faith, or unconscic
the manufacturer, distributor,
vehicle dealer or to the public.

149
150
151
152
153
54 (b) It shall be a violation of subsection (a) of section 3 for a

manufacturer, distributor or franchisor representative, to coerce,
any motor vehicle dealer:

155

156
157 (1) to accept or buy any motor vehicle, appliance, equipment,

part or accessory, or any other commodity or service which has
not been ordered or requested by the motor vehicle dealer; or to
require a motor vehicle dealer to accept, buy, order or purchase a
motor vehicle, appliance, equipment, optional part or accessory, or
any commodity or service or anything of value whether supplied
or rendered by the manufacturer, distributor or franchisor repre-
sentative in order to obtain any motor vehicle or any other com-
modity which has been ordered or requested by the motor vehicle
dealer.

158
159
160
161
162
163
164
165
166
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(2) to order or accept delivery of any motor vehicle with special
features, appliances, accessories or equipment not included m the
list price of the motor vehicles as publicly advertised by the man-
ufacturer or distributor thereof.

167
168
169
i 70
171 (3) to order for any person and require acceptance of any parts,

accessories, equipment, machinery, tools, appliances or any com-
modity whatsoever.

172
173

(c) It shall be deemed a violation of subsection (a) of section
for a manufacturer, distributor or franchisor representative;

174
175

(1) to adopt, change, establish or implement a plan or system
for the allocation or distribution of new motor vehicles to motor
vehicle dealers which is arbitrary or unfair or to modify an
existing plan so as to cause the same to be arbitrary or unfair; but
it shall not be a violation of this paragraph for a manufacturer or
distributor to maintain a pool of new motor vehicles in a reason-
able quantity that are not included in the regular allocation, sub-
ject to the following limitations:

176
177
178
179
180
181
182
183

(i) the quantity of new motor vehicles selected by the manufac-
turer or distributor to include in the pool shall not exceed 15 per
cent of all new motor vehicles that would otherwise be available
in the current allocation and shall not exceed 15 per cent of any
given model based on all new motor vehicles that would other-
wise be available in the current allocation; and

184
185
186
187
188
189

(ii) new motor vehicles in the pool may be distributed in the
discretion of the manufacturer or distributor for any business pur-
pose that the manufacturer or distributor considers appropriate;
provided, however, that such distribution is not in violation of
paragraphs (5) or (6); but in distributing new motor vehicles from
the pool to any dealership in which the manufacturer or distributor
has an ownership or real estate interest, the manufacturer or dis-
tributor shall not exercise its discretion based solely on the fact
that the manufacturer or distributor has an ownership or real estate
interest in any the dealership.

190
191
192
193
194
195
196
197
198
199

(2) to fail or refuse to advise or disclose to any motor vehicle200

dealer having a franchise agreement, upon written request
therefor, the methodology upon which new motor vehicles of the
same line make are allocated or distributed to motor vehicle
dealers in the commonwealth and the methodology upon which
the current allocation or distribution is being made or will be

201
202
203
204
205
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made to a motor vehicle dealer; but this paragraph shall not apply
to any vehicles included in the pool of new motor vehicles
described in paragraph (I).

206
207
208

(3) to refuse to deliver in reasonable quantities and within a
reasonable time after receipt of an order by any motor vehicle
dealer having a franchise agreement for the retail sale of new
motor vehicles sold or distributed by the manufacturer or distrib-
utor, any motor vehicles covered by the franchise publicly adver-
tised in media broadcast or distributed in the commonwealth by
the manufacturer or distributor to be available for immediate
delivery; but the failure to deliver any motor vehicle shall not be
considered a violation of this chapter if the failure is due to an act
of God, work stoppage or delay due to a strike or labor difficulty,
shortage of materials, lack of available manufacturing capacity,
freight embargo or a cause over which the manufacturer or distrib-
utor has no control.

209
210
211
212
213
214
215
216
217
218
219
220
221

(4) to coerce any motor vehicle dealer to enter into any agree-
ment with the manufacturer, distributor or franchisor representa-
tive, or to do any other act prejudicial to the dealer, by threatening
to terminate any franchise agreement; but, notice in good faith,
including notice of termination or non-renewal, to any motor
vehicle dealer based on the dealer’s violation of any terms or pro-
visions of its franchise agreement or of any law or regulation
applicable to the conduct of a motor vehicle dealership, or peti-
tioning any court for a declaration that the notice is issued for

223
224
99S

226
227
228
229
230

231 ;ood cause, shall not constitute a violation of this chapter
9^9 (5) to offer to sell or to sell any new motor vehicle to any motor

vehicle dealer located in the commonwealth at a lower actual
price therefor than the actual price offered contemporaneously to
any other motor vehicle dealer located in the commonwealth for
the same model vehicle similarly equipped or to utilize any device
including, but not limited to, sales promotion plans or programs
which result in the lesser actual price unless available on equal
terms to all dealers located in the commonwealth; provided, how-
ever, that this paragraph shall not apply to sales to a motor vehicle
dealer for resale to any unit of the federal government or any
agency thereof or to the commonwealth or any of its political sub-
divisions; provided further, that this paragraph shall not apply to
sales to a motor vehicle dealer of any motor vehicle ultimately

233
234
235
236
1M

238
239
240
241
242
243
Z44
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245 sold, donated or used by the dealer in a driver education program.
The preceding provisions of this paragraph shall not apply so long
as a manufacturer, distributor or franchisor representative offers to
sell or sells new motor vehicles to all motor vehicle dealers
located in the commonwealth at an equal price. In connection
with a sale of a motor vehicle or vehicles to a motor vehicle dealer

246
247
248
249
250
251 for resale to any unit of the federal government or any agency

thereof or to the commonwealth or to any political subdivision
thereof, no manufacturer or distributor shall offer any discounts,
refunds or any other similar type of inducement to any dealer
without making the same offer available to all other of its dealers
within the relevant market area, and if the inducements are made,
the manufacturer or distributor shall give simultaneous notice
thereof to all of its dealers within the relevant market area.

I^l
253
254
255

256
257
258
259 (6) to offer to sell or to sell any new motor vehicle to any

person located in the commonwealth, except a distributor, at a
lower actual price therefor than the actual price offered and
charged contemporaneously to a motor vehicle dealer located in
the commonwealth for the same model vehicle similarly equipped
or to utilize any device which results in such lesser actual price
unless the same is available on equal terms to all dealers located
in the commonwealth; but this paragraph shall not apply to sales
by a manufacturer or distributor to any unit of the federal govern-
ment or any agency thereof or to the commonwealth or any of its
political subdivisions.

260
261
262
263
264
265
266
267
268
269
270 (7) to offer to sell or to sell parts or accessories to any new

motor vehicle dealer located in the commonwealth for use in its271
own business for the purpose of repairing or replacing the same or
a comparable part or accessory, at a lower actual price therefor
than the actual price charged contemporaneously to any other new
motor vehicle dealer located in the commonwealth for similar

273
274
275
276 parts or accessories for use in its own business; but in those cases

where motor vehicle dealers operate and serve as wholesalers of
parts and accessories to retail outlets, nothing herein contained
shall be construed to prevent a manufacturer or distributor from
selling to a motor vehicle dealer who operates and serves as a
wholesaler of parts and accessories, the parts and accessories
ordered by said motor vehicle dealer for resale to retail outlets at a
lower actual price than the actual price charged a motor vehicle

278
279
280
281
282
283
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dealer who does not operate or serve as a wholesaler of parts and
accessories.

284
285

(8) to impose upon any motor vehicle dealer or any director,
officer, partner or stockholder thereof or any other person holding
or otherwise owning an interest therein, by or through the terms
and provisions of a franchise agreement or otherwise, unreason-
able restrictions upon the financial arrangement or structure of a
dealership, upon the method and manner by which the dealership
finances or intends to finance its operation, equipment and facili-
ties or upon the ability of any individual, proprietor or stockholder
to use, sell or transfer any interest in the dealership or to enter into
and implement any testamentary arrangement with respect thereto.
A manufacturer or distributor may require that any director,
officer, partner or stockholder of a motor vehicle dealer, or any
other person holding or otherwise owning an interest therein, be
identified as such and may establish reasonable standards con-

286
287
288
289
290
291
on?

293
294
295

296
297
298
299
300 cerning the capital and facilities needed for dealership operations

and concerning continuity of dealership management. There shall
be no assignment, delegation or transfer of the franchise or man-
agement or control thereunder without the written consent of the
manufacturer or distributor, which consent shall not unreasonably

301
302
303
304
305 be withheld. The manufacturer or distributor shall promptly mail

a dealership application to a proposed assignee, delegee or trans-
feree following any request therefor submitted by the proposed
assigning, delegating or transferring motor vehicle dealer. The

306
30
308
309 proposed assignee, delegee, or transferee shall submit the applica-

tion to the manufacturer or distributor with all supporting docu-
mentation as specified therein by the manufacturer or distributor.
The manufacturer or distributor shall, within 30 days of receipt of
the application and all supporting documentation as specified
therein, review it and notify the assignee, delegee, or transferee
what additional information, data, or documents, if any, is needed
by the manufacturer or distributor to complete its review. Upon
the submission of all specified additional information, data, or
documents by the assignee, delegee, or transferee, said manufac-
turer or distributor shall, within 30 days of receipt of all of the
specified additional information, make its decision to approve or
reject the proposed sale, assignment, or transfer. If the manufac-
turer or distributor does not reject such application within 30 days

310
311
312
313
314
315
316

17
318
319
320
321
322
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7 after the submission of all of the requested additional information,
data, or documents, the application shall be considered approved
for all purposes, unless the 30-day deadline is extended by mutual
agreement of the manufacturer or distributor and the proposed
assigning, delegating, or transferring dealer. If the manufacturer
or distributor did not request any additional information, data, or
documents, the manufacturer or distributor shall, within 60 days
of the receipt of the application and all supporting documentation
as specified therein, review the application and approve or
reject it. If the manufacturer or distributor does not reject the
application within 60 days of receipt of the application and all
supporting documentation as specified therein, the application
shall be considered approved for all purposes, unless the 60-day
deadline is extended by mutual agreement of the manufacturer or

3

324
MS

326
T7

.1

328
329

330
331
332
333

334
335
336
337 distributor and the proposed assigning, delegating, or transferring

dealer. If a franchise agreement specifies that the consent of the
manufacturer or distributor must be obtained before a dealer

338
339
340 engages in dualing, the consent shall not unreasonably be with-

held; but this sentence shall not modify or supersede any term of a
franchise agreement requiring a dealer to maintain an exclusive
facility for its operations.

341
342
343

(9) to obtain money, goods, services, anything of value, or any
other benefit from any other person with whom the motor vehicle
dealer does business, on account of or in relation to the transac-

344
345
346
347 tions between the dealer and the other person as compensation

except for services actually rendered, unless the benefit is
promptly accounted for and transmitted to the motor vehicle
dealer.

348
349
350
331 (10) to own or operate, either directly or indirectly through any

subsidiary, parent company or firm, a motor vehicle dealership
located in the commonwealth of the same line make as any of the
vehicles manufactured, assembled or distributed by the manufac-
turer or distributor. A manufacturer or distributor shall not be in
violation of this paragraph when: (i) owning or operating a dealer-
ship temporarily for a reasonable period, in any case not to
exceed 1 year; (ii) in a bona fide relationship in which an indepen-
dent person is required to make an initial ownership investment
subject to loss in the dealership of not less than IV2 per cent of the
equity investment and can be reasonably expected, pursuant to a

352
353
354
355
356
35

358
359
360
361



SENATE No. 24122002]

bona fide written agreement in effect between the manufacturer or
distributor and the independent person, to acquire full ownership
of the dealership on reasonable terms and conditions and within a
reasonable period of time not to exceed 12 years unless good
cause exists to extend said 12-year time period; provided, how-
ever, that the source for said initial ownership investment shall be
from investors or lenders other than the manufacturer or distrib-

362
363
364
365
366
367
368

utor holding an ownership in the dealership; and provided, further,
that for the purposes of clause (ii), good cause shall mean circum-
stances that are beyond the reasonable control of the independent
person or the manufacturer or distributor holding an ownership in
the dealership; (iii) owning or operating a dealership selling recre-
ational vehicles temporarily during the transition from one owner
of the dealership to another that the temporary period may be
extended in 1 year increments for a maximum extension up to 2
years, if good cause is shown; provided, further, that the manufac-
turer or distributor who owns or operates a dealership selling
recreational vehicles upon owning or operating the dealership
shall immediately make a reasonable effort to notify all dealer-
ships selling recreational vehicles in the commonwealth that the
dealership is for sale, the earliest date that the manufacturer took
ownership or began operating the dealership and the contact
person to arrange the sale of the dealership.

369
370
371
372

374
375
376
377
378
379
380
381
382
383
384
385 (11) to coerce a motor vehicle dealer to assent to a release.
386 assignment, novation, waiver or estoppel which would prospec-

tively relieve any person from liability imposed by this chapter.387
388 (12) to act to accomplish, either directly or indirectly through

any parent company, subsidiary, or agent, what would otherwise
be prohibited under this chapter on the part of the manufacturer or
distributor. This section shall not limit the right of any parent
company, subsidiary, or agent to engage in business practices oth-
erwise lawful in accordance with the usage of the trade in which it

389
390
391
392
393
394 is engaged
395 (d) It shall be a violation of

motor vehicle dealer:
subsection (a) of section 3 for a

396
397 a new motor vehicle, as a condi-

to also purchase special features,
or accessories not desired or

(1) to require a purchaser of
tion of sale and delivery thereof
appliances, equipment, parts

398
399
400 requested by the purchaser; provided, however, that this prohibi
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tion shall not apply as to special features, appliances, equipment,
parts or accessories which are already installed on the motor
vehicle when received by the dealer; provided further, that the
motor vehicle dealer prior to the consummation of the purchase
reveals to the purchaser the substance of this paragraph;

401
402
403
404
405

(2) to represent and sell as a new motor vehicle any motor
vehicle which has been used and operated for demonstration pur-
poses or which is otherwise a used motor vehicle; or

406
407
408

(3) to assign, delegate or transfer its franchise agreement, or
any ownership interest or management control in the dealership,
without the prior written consent of the manufacturer or distrib-
utor, which consent shall not unreasonably be withheld.

409
410
411
412

Section 5. (a) It shall be a violation of subsection (a) of
section 3 for a manufacturer, distributor or franchisor representa-
tive without good cause, in bad faith or in an arbitrary or uncon-
scionable manner: (1) to terminate the franchise agreement of a
motor vehicle dealer; (2) to fail or refuse to extend or renew the
franchise agreement of a motor vehicle dealer upon its expiration;
(3) to offer a renewal, replacement or succeeding franchise agree-
ment containing terms and conditions the effect of which is to
substantially change the sales and service obligations, capital
requirements or facilities requirements of a motor vehicle dealer;
or (4) to amend, add or delete any other material term or condition
set forth in a motor vehicle dealer’s franchise agreement.

413
414
415
416
417
418
419
420
421
422
423
424

(b) A manufacturer, distributor or franchisor representative
shall send notice to a motor vehicle dealer in writing of the termi-
nation of the franchise agreement of the dealer at least 60 days
before the effective date thereof, stating the specific grounds for
such termination; and a manufacturer, distributor or franchisor
representative shall send notice to a motor vehicle dealer in
writing at least 60 days before the contractual term of its franchise
agreement expires when the same will not be renewed stating the
specific grounds for the non-renewal, or when the same will be
renewed but with changes, amendments, additions or deletions of

425
426
427
428
429
430
431
432
43
434

the type described in subsection (a)435
(c) If the basis for the termination of or refusal to renew the

franchise agreement of a motor vehicle dealer is due to a failure to
comply with the manufacturer’s or distributor’s reasonable sales
performance criteria, the manufacturer, distributor or franchisor

436
437
438
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representative shall, at least 180 days before sending any notice of
termination or non-renewal described in subsection (b) inform
said motor vehicle dealer in writing of the sales performance defi-
ciency and shall include a specific statement as to what the dealer
must achieve in terms of sales performance in order to cure the
deficiency. The writing shall explicitly state that a notice of ter-
mination or non-renewal shall follow should the sales perfor-
mance deficiency not be cured within the 180-day cure period. If
the basis for the termination of or refusal to renew the franchise

440
441
442
443
444
445
446
447
448

agreement of a powersport vehicle dealer is due to a failure to
comply with the manufacturer’s or distributor’s reasonable sales
performance criteria, the manufacturer, distributor or franchisor
representative shall, at least 135 days prior to sending any notice
of termination or non-renewal described in subsection (b), inform
the powersport vehicle dealer in writing of the sales performance
deficiency and shall include a specific statement as to what the
dealer must achieve in terms of performance in order to cure the
deficiency. The writing shall explicitly state that a notice of termi-
nation or non-renewal shall follow should the sales performance
deficiency not be cured within the 135-day cure period.

449
450
451
452
453
454
455
456
457
458
459

(d) Notwithstanding subsection (b), only 15 days notice before460

461 an effective termination date shall be required if
462 (1) a motor vehicle dealer’s facilities have been abandoned or

closed for more than 7 consecutive business days;463
(2) a motor vehicle dealer or any dealer principal named in the

franchise agreement has pleaded no contest, pleaded guilty to or
has been convicted of a felony, whether or not related to the motor

464
465
466 has been convicted of a felony, whether or
467 vehicle dealer’s operation of its dealership
468 (3) a motor vehicle dealer becomes insc(3) a motor vehicle dealer becomes insolvent, or any petition is

filed by or against a motor vehicle dealer under any bankruptcy or
receivership law; or

469
470
471 (4) any license that a motor vehicle dealer is required to have tc

iperate its dealership is revoked, suspended or not renewed.472
473 (e) In no event shall any franchise agreement expire, without

the written consent of the motor vehicle dealer involved, before
the expiration of the applicable notice period set forth in subsec-
tions (b) or (d) , as applicable.

474
475
476
477 (f) Within the applicable notice period set forth in subsections

(b) or (d), either the motor vehicle dealer or the manufacturer or478
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distributor may file a complaint in the superior court, or if applic-
able in the federal district court for the district of Massachusetts,
to enforce or enjoin a termination, non-renewal or renewal upon
changes, amendments, additions or deletions of the type described
in subsection (a); but nothing contained in this subsection shall
relieve a party from the requirements of subsection (b) of
section 15. Unless otherwise agreed to in writing by the parties,
trial shall be held within 120 days of the expiration of the applic-
able notice period but not sooner than 90 days after the expiration
of the applicable notice period, notwithstanding any standing

479
480
481
482
483

484
485
486
487

488
orders, presumptive time standards, or administrative directives
issued or established by the superior court or the federal district
court providing for either an earlier or later time for trial. Failure
of either party to file a complaint within the time period set forth
in subsections (b) and (d) of this section shall bar the filing of a
complaint on such grounds at any time in the future. If no protest
is filed by any party having received proper notice, or if no
injunction is issued during protest litigation, or if the injunction is
vacated or dissolved, the termination, non-renewal or modifica-

489
490
491
492
493
494
495
496
497
498 lion may proceed
499 (g) The court shall have authority, applying customary stan
500 dards governing the issuance of injunctive relief in accordance
501 with Massachusetts or Federal Rules of Civil Procedure, as applic
502 able, to enjoin the effective date of the termination or non-renewal
503 or to enjoin the implementation of a renewal franchise agreement,
504 pending a determination by the trial court of the issues raised by a
505 complaint filed pursuant to subsection (f). Pending a decision by
506 the court on any motion for an injunction, the manufacturer or dis-
507 tributor and motor vehicle dealer shall in good faith perforin all
508 obligations incumbent upon them under the franchise agreement
509 and applicable law
510 (h) For purposes of this section, good cause may be found if the
511 motor vehicle dealer failed to comply with or observe a provision
512 of the franchise agreement that is material to the franchise rela-

tionship, including without limitation, reasonable sales and13
514 service performance criteria and capital, personnel, and facility
515 requirements, which were communicated in writing to the motor
516 vehicle dealer within a reasonable period before the effective date
517 of the termination or non-renewal, such that a reasonable opportu-
518 nity to cure was afforded
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519 (i) For purposes of this section, the following conditions shall
520 not constitute good cause
521 (1) the motor vehicle dealer’s refusal to purchase or accept
522 delivery of any parts, accessories or any other goods, products or
523 services provided or supplied by the manufacturer or distributor
524 which were not ordered or requested;
525 (2) a manufacturer or distributor requiring, as a term or condi
526 tion to entering into a renewal franchise agreement, that a motor
527 vehicle dealer or dealer principal relinquish or diminish the extent
528 of any right that exists under an expiring franchise agreement to
529 dual; but if the expiring franchise agreement states that the motor
530 vehicle dealer or dealer principal may not dual, the manufacturer
531 or distributor may require the continuation of the provision as a
532 condition to entering into a renewal franchise agreement
533 (j) In determining whether good cause has been established for
534 terminating, refusing to extend or renew or changing or modifyin
535 the obligations of the motor vehicle dealer as a condition to
536 offering a renewal, replacement or succeeding franchise agree-
537 ment, the court shall consider all pertinent circumstances, that
538 may include, but shall not be limited to
539 (1) the amount of business transacted by the affected motor
540 vehicle dealer during the 3 year period immediately preceding
541 such notice as compared to the business available to it;
542 (2) the investment necessarily made and obligations incurred by
543 the affected motor vehicle dealer to perform its obligations under
544 the existing franchise agreement;
545 (3) the permanency of the investment of the affected motor
546 vehicle dealer
547 (4) whether it is injurious or beneficial to the public welfare for
548 the franchise agreement of the affected motor vehicle dealer to
549 expire, to be modified, or to be terminated, or for the affected
550 motor vehicle dealer to be replaced;
551 (5) whether the affected motor vehicle dealer has adequate
552 motor vehicle sales and service facilities, equipment, vehicle parts
553 and qualified personnel to reasonably provide for the needs of the
554 consumers for motor vehicles handled by the affected motor
555 vehicle dealer;
556 (6) whether(6) whether the affected motor vehicle dealer has been and is
557 rendering adequate services to the public; and
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(7) the existence and materiality of any breaches, defaults or
violations by the affected motor vehicle dealer of the terms or pro-
visions of the existing franchise agreement or of applicable law.

558
559

560
(k) In the event of a termination, the manufacturer or distributor561

562 shall
(1) within 60 days from the effective date of the termination,

repurchase all new, unused, undamaged and unaltered motor vehi-
cles of the current model year that it sold to the dealer and any
other such vehicles that it sold to the dealer within 180 days
before the notice of termination, at a price equal to the amount
paid therefor by the motor vehicle dealer less all incentives and
allowances received by the dealer; provided, however, that the
motor vehicles which are recreational vehicles of the current
model year and any other recreational vehicles sold to the dealer
within 180 days before the notice of termination shall be repur-
chased; provided further, this paragraph shall not apply to a recre-
ational vehicle manufacturer if the termination was initiated by
the dealer for reasons other than the manufacturer’s material
breach of contract; provided further, that the dealer has transferred
to the manufacturer or distributor full right and legal title to the
vehicles before their repurchase.

563
564
565
566
567
568
569
570
571
SI?

573

574
575
576
5

578
(2) if requested by the dealer within the same 60 day period,

repurchase all genuine new and unused motor vehicle parts and
accessories that it sold to the motor vehicle dealer so long as the
same are undamaged, in their original packaging and listed in the
current parts and accessories price list of the manufacturer or dis-
tributor, at a price equal to the wholesale price stated in the cur-
rent parts and accessories price list of the manufacturer or
distributor less all incentives and allowances received by the
dealer and without reduction for such repurchase or for processing
or handling the repurchase; if the dealer has transferred to the
manufacturer or distributor full right and legal title to the parts
and accessories before their repurchase; and

579
580

581
382
583
584
585
586

587
588
589
590

(3) if requested by the dealer within the same 60 day period,
repurchase the new and used equipment that it sold to the motor
vehicle dealer at its then fair market value, including, but not lim-
ited to, signs, special tools and manuals, which the manufacturer
or distributor required the motor vehicle dealer to purchase; if the

591
592

i

594
595

aler has transferred to the manufacturer or distributor full right596

d legal title to the equipment before their repurchase59



SENATE —No. 24122002]

(I) In the event that a termination or non-renewal becomes
effective, the former motor vehicle dealer shall immediately cease
all use of, and remove from public display, all identifying marks
or logotypes which it formerly was permitted to use under the
franchise agreement, including, but not limited to, the prompt
removal of signage from the dealership premises.

598
599
600
601
602
603

(m) The burden to establish that a termination, non-renewal or
renewal upon changes, amendments, additions or deletions of the
type described in subsection (a) was for good cause shall be upon
the manufacturer or distributor. The burden to establish that a ter-
mination, non-renewal or renewal upon changes, amendments,
additions or deletions of the type described in subsection (a) was
in bad faith, or was in an arbitrary or unconscionable manner,
shall be upon the motor vehicle dealer.

604
605
606
607
608
609
610
611
612 Section 6. (a) Except as provided in subsection (b) of this

section, it shall be a violation of subsection (a) of section 3 for a613
manufacturer, distributor or franchisor representative without
good cause, in bad faith or in an arbitrary or unconscionable

614
615
616 manner to
617 (I) grant or enter into a franchise agreement with a person who

would be permitted under or required by the franchise agreement
to conduct its dealership operations from a site any boundary of
which is situated within the relevant market area of an existing
motor vehicle dealer representing the same line make, regardless
of whether said franchise agreement delineates a specific area of
responsibility or provides that the area of responsibility of said

618
619
620
621
622
623
624 is to be shared or operated inexisting motor vehicle deale

common with others; or625
626 (2) permit the relocation of

representing the same line make
dealer to a site any boundary

an existing motor vehicle dealer
as another existing motor vehicle627

628 af which is within the relevant
629 market area of an existing motor vehicle dealer which is not relo-

cating, regardless of whether the franchise agreement of either
motor vehicle dealer delineates a specific area of responsibility or
provides that the area of responsibility of either motor vehicle
dealer is to be shared or operated in common with others; but a
dealer of the same line make shall not be permitted to file a
protest if the site of the proposed relocation is farther away from
said protesting dealer than the existing location.

630
631
632
633
634
635
636
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63 (b) Nothing contained in this section shall prohibit or prevent
(1) the relocation of an existing motor vehicle dealer to a loca-

tion within the existing dealer’s own relevant market area; if the
proposed new location is not within a 4-mile radius of any other
same line make motor vehicle dealer unless the site of the pro-
posed relocation is farther away from the protesting dealer than
the existing location;

638
639
640
641
642
643

(2) the appointment of a successor motor vehicle dealer at the
same location as its predecessor, or within a 2-mile radius from
any boundary of the predecessor’s former location, but at a loca-
tion that is not within a 4-mile radius of any boundary of any
other same line make motor vehicle dealer unless the site of the
proposed location is farther away from the protesting dealer than
the existing location, within 1 year from the date on which the
predecessor ceased operations or was terminated, whichever
occurred later; or

644
645
646
647
648
649
650
651
652
653 (3) the entering into of a renewal, replacement or succeeding

franchise agreement with an existing motor vehicle dealer whose
operations will continue at the dealer’s then current location.
Nothing contained in this paragraph shall relieve a manufacturer
or distributor from complying with the provisions of section 5 if
the renewal, replacement or succeeding franchise agreement con-
tains any term or condition the effect of which is to substantially

654
655

656
657
658
659

change the sales and service obligations, capital requirements or
facilities requirements of the motor vehicle dealer, or amends,
adds or deletes any other material term or condition set forth in
the motor vehicle dealer’s franchise agreement.

660
661
662
663

(c) Any manufacturer or distributor which intends to grant or
enter into an additional franchise agreement or to approve the
relocation of an existing dealer, other than an appointment, reloca-
tion or renewal of a type described in subsection (b), shall, at least
90 days before granting the additional franchise, entering into the
franchise agreement or approving the relocation, send written
notice of its intention to do so to each motor vehicle dealer with a
franchise agreement covering the same line make into whose rele-
vant market area the proposed new franchise or relocated dealer
will be located. The notice shall state the effective date on or after
which the proposed franchise shall be granted or entered into or
relocation approved, list specific grounds forming the basis for the

664
665
666
667
668
669
670
671
672

6

674
6
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appointment or relocation based upon information known by the
manufacturer or distributor at the time that the notice is sent, and
state the address to which any protest hereunder shall be delivered
or sent.

676
6

678
679

(d) Within 45 days after the notice required under
subsection (c) has been sent, any motor vehicle dealer into whose
relevant market area the additional dealer is to be located or relo-
cated may object to the appointment or relocation, as the case may
be, by sending a protest in writing to the location specified in the
manufacturer’s or distributor’s notice. The protest shall list the
specific grounds forming the basis for filing the protest based
upon information known by the protesting dealer at the time that
the protest is sent.

680
681
682
683
684
685
686

68

688
(e) If a written protest is provided by a motor vehicle dealer in

the manner and time required by subsection (d), either the motor
vehicle dealer or the manufacturer or distributor may file a corn-

689

690

691
plaint, within 90 days after the notice required under
subsection (c) was sent to the protesting motor vehicle dealer, in
the superior court, or if applicable in the federal district court for
the district of Massachusetts, to enforce or enjoin the proposed
appointment or relocation; but nothing contained in this subsec-
tion shall relieve a party from the requirements of subsection (b)
of section 15. Unless otherwise agreed to in writing by the parties,
trial shall be held within 120 days of the expiration of the notice
period set forth in subsection (c) but not sooner than 90 days after
the expiration of the notice period, notwithstanding any standing
orders, presumptive time standards, or administrative directives
issued or established by the superior court or the federal district
court providing for either an earlier or later time for holding the
trial. Failure of either party to file a complaint within the time
period set forth in this subsection shall bar the filing of a com-
plaint on such grounds at any time in the future. If no protest is
filed by any party having received proper notice, or if no injunc-
tion is issued during protest litigation, or if any such injunction is
vacated or dissolved, the appointment or relocation may proceed.

692

693
694
695
696
697
698
699

00

70 i
702
703
704
05

706
707

'OB

'O9

710
711 (f) In all judicial proceedings concerning the protest
712 (1) the fact that a protesting dealer has standing shall not be

13 jnsidered by the court in assessing the merits of the protest
(2) the proposed new dealer appointee or proposed relocatin

dealer, as the case may be, if it so desires, shall be permitted b
714
715
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16 the court to participate as a party in an ongoing action solely for
17 the purpose of presenting evidence concerning any of the factors
18 listed in subsection (g) ; but the proposed new dealer appointee or
19 proposed relocating dealer shall not be entitled to initiate a suit or
20 to recover any damages or attorneys’ fees pursuant to this chapter;
21 and
22 (3) the court shall have the authority, applying customary stan-
-23 dards governing the issuance of injunctive relief in accordance
24 with Massachusetts or Federal Rules of Civil Procedure, as applic-
-25 able, to enjoin the proposed appointment or relocation pending a
26 determination by the trial court of the issues raised by a complaint
27 filed pursuant to subsection (e).
28 (g) In determining whether the proposed appointment or reloca-
-29 tion is for good cause, the court shall consider all pertinent cir-
-30 cumstances, that include, but are not limited to:
31 (1) whether the establishment of the additional franchise or
32 relocation of the existing motor vehicle dealer appeared to be war-
-33 ranted by economic and marketing conditions including antici-
34 pated future changes;
35 (2) the retail sales and service business transacted by the
36 protesting motor vehicle dealer or dealers and other motor vehicle
37 dealers of the same line make with a place of business in the rele-
-38 vant market area to be served by the additional franchise or pro-
-39 posed new location of an existing motor vehicle dealer during the
40 3 year period immediately preceding the notice as compared to the
41 business available to them;
42 (3) the investment necessarily made and obligations incurred by

43 the protesting motor vehicle dealer or dealers to perform their
44 obligations under existing franchise agreements;
45 (4) the permanency of the investment of the protesting motor
46 vehicle dealer or dealers;
47 (5) whether it is beneficial or injurious to the public welfare for
'4B an additional franchise to be established or for the existing motor
49 vehicle dealer to be relocated
50 (6) whether the protesting motor vehicle dealer or dealers and
51 other motor vehicle dealers of the same line make with a place of
52 business in the relevant market area to be served by the additional
53 franchise or proposed relocating motor vehicle dealer are pro-
-54 viding adequate competition and convenient consumer care for the
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;i

motor vehicles of the same line make owned or operated by resi-
dents and persons with places of business in the relevant market
area to be served by the additional franchise or proposed relo-
cating motor vehicle dealer;

755

756
757
758

(7) whether the protesting motor vehicle dealer or dealers and
other motor vehicle dealers of the same line make with a place of
business in the relevant market area to be served by the additional
franchise or proposed relocating motor vehicle dealer have ade-
quate motor vehicle sales and service facilities, equipment,
vehicle parts and qualified personnel to reasonably provide for the
needs of the consumers in the relevant market area to be served by
the additional franchise or proposed relocating motor vehicle
dealer; and.

759
760
761
762
763
764

65
766
767

(8) whether the establishment of an additional franchise or relo
cation of an existing motor vehicle dealer would increase compe
tition and therefore be in the public interest.

68
769
770

71 (h) The burden to establish that a proposed appointment or relo-
cation is for good cause shall be upon the manufacturer or distrib-
utor, The burden to establish that a proposed appointment or
relocation is in bad faith, or is in an arbitrary or unconscionable
manner, shall be upon the protesting motor vehicle dealer.

11l

3

74
75

776 Section 7. (a) No manufacturer, distributor or dealer shall use
any false or misleading advertisement in connection with its busi-
ness as a manufacturer, distributor or dealer.

777

'8
79 (b) Any motor vehicle dealer advertising the price of a new

motor vehicle shall include all charges of any type, except taxes,
and shall include, without limitation, any charges for freight, han-
dling or preparation necessary or usual before delivery to the con-
sumer.

780
81
82

783

Section 8. (a) Notwithstanding any terms or provisions of a
franchise agreement to the contrary, a manufacturer or distributor
shall indemnify its motor vehicle dealers and hold them harmless
from and against all damages, liabilities, losses, and reasonable

784
85

786
787

expenses of suit, including reasonable attorneys’ fees, arising out
of or incurred in the defense of any claim brought by any person
seeking compensation or other relief predicated upon the negli-
gent design or manufacture of a new motor vehicle, or any part or
component thereof, manufactured or distributed by the manufac-
turer or distributor where the basis for liability is finally deter-

788
789
790
'9l

792
'93
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mined by a court to be solely the result of such negligence by
manufacturer or distributor and not in any way the result of any
fault or neglect on the part of the motor vehicle dealer. The manu-
facturer or distributor, after having been notified promptly in
writing by the motor vehicle dealer that the claim has been
asserted and is pending, shall assume the defense thereof and
resolve the same at its own expense.

794
795
796
797
798
799

800

(b) Notwithstanding any terms or provisions of a franchise
agreement to the contrary, a motor vehicle dealer shall indemnify
the manufacturer of any new motor vehicle purchased or other-
wise acquired by the motor vehicle dealer, and any distributor
through which it purchased or acquired the same, and hold them
harmless from and against all damages, liabilities, losses and rea-
sonable expenses of suit, including reasonable attorneys’ fees,
arising out of or incurred in the defense of any claim brought by
any person seeking compensation or other relief predicated upon
the negligent act or omission of the motor vehicle dealer where
the basis for liability is finally determined by a court to be solely
the result of the negligence of the motor vehicle dealer and not in

801
802
803
804
805
806
807
808
809
810
811
812
813 any way the result of any fault or neglect on the part of the manu-

facturer or distributor. The motor vehicle dealer, after having been
notified promptly in writing by manufacturer or distributor that a
claim has been asserted and is pending, shall assume the defense
thereof and resolve the same at its own expense.

814
815
816
817

(c) Any person entitled to indemnification under this section
may bring an action in superior court, or if applicable in the fed-
eral district court for the district of Massachusetts, by way of orig-
inal complaint, counterclaim or third-party action. If the court
finds for the person, recovery shall be in the amount of actual
damages, plus reasonable attorneys’ fees and costs; but the person
against whom any claim is asserted under this section may tender
within 30 days after service of the complaint in the action a
written offer of settlement containing specific settlement terms. It
the offer of settlement is not accepted within 15 days, and if the
court finds that the relief offered was reasonable in relation to the
actual damages, not including attorneys’ fees and costs, the court
award shall not exceed the amount offered.

818
819
820
821
822
823
824
825
826
827
828
829
830

Section 9. (a) Every manufacturer or distributor shall specify to
its motor vehicle dealers the delivery and preparation work, if any,

831
832
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to be performed by its motor vehicle dealers. The compensation
provided for the services shall be reasonable.

833
834

(b) Every manufacturer or distributor shall within a reasonable
time fulfill its obligations under all express warranty agreements
made by them with respect to any product manufactured, distrib-
uted or sold by them and shall adequately and fairly compensate
any motor vehicle dealer who, in accordance with its franchise
obligations, furnishes labor and materials pursuant to the warranty
agreements. Unless the manufacturer or distributor and motor
vehicle dealer otherwise agree in writing, fair and adequate com-
pensation shall, for purposes of this section, be computed at the
rate normally charged by the motor vehicle dealer to the public for
the labor and materials and shall include a fair charge for diag-
nostic and test services; provided, however, that fair and adequate
compensation shall, for purposes of this section for powersport
vehicles, be computed at the rate normally charged by the motor
vehicle dealer to the public for the labor and materials and shall
include a fair charge for diagnostic and test services; provided fur-
ther, that notwithstanding the foregoing fair and adequate com-
pensation shall, for purposes of this section for recreational
vehicles, be computed at the rate normally charged by the motor
vehicle dealer to the public for the labor and shall include a fair
charge for diagnostic and test services, and shall, for the purposes
of this section for recreational vehicles, be computed for the mate-
rials at the rate of not less than actual wholesale cost, plus a han-
dling charge of 30 per cent of the cost and the cost, if any, of
freight to return the warranty materials to the manufacturer. All
claims made by a motor vehicle dealer under this section for labor
and materials shall be either approved or disapproved within 30
days after their receipt. When the claim is disapproved the motor
vehicle dealer who submits it shall be notified in writing of its dis-
approval within the 30 day period, and the notice shall state the
specific grounds upon which the disapproval is based. All such
claims shall be paid within 30 days following their approval.

835
836
837
838
839
840
841
842
843
844
845
846
847
848
849
850
851
852
853
854
855

856
857

858
859
860
861
862
863
864
865
866
867 (c) Every manufacturer or distributor shall retain the right to

audit claims submitted by a motor vehicle dealer and paid by the
manufacturer or distributor for warranty service, parts recall
service, and sales incentive, bonus, or other claims relating to the

868
869

870
871 sale of new motor vehicles or services, for 1 year after the date on

which a claim is paid or the end of any program period, whichever872
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is later, and to charge back any amounts paid on claims identified
in subsections (d) and (e). If there is evidence of fraud or if there
has been fraudulent concealment, said manufacturer or distributor
shall have a right to audit records for periods exceeding 1 year.

873
874
875
876

(d) A warranty service or part recall service claim submitted by
a motor vehicle dealer and paid by the manufacturer or distributor
may be charged back to the motor vehicle dealer only if the claim
was fraudulent or false, the repairs were not properly made or
were not necessary to remedy the defective condition, or the
motor vehicle dealer failed to comply with the reasonable written
requirements of the manufacturer or distributor in effect at the
time the claim was presented for payment

877
878
879
880
881
882
883
884

(e) A sales incentive, bonus or comparable claim relating to the
sale of new motor vehicles or services submitted by a motor
vehicle dealer and paid by the manufacturer or distributor may be
charged back to the motor vehicle dealer only if the claim was
fraudulent or false, the sales were not made, the sales were not
timely, or the motor vehicle dealer failed to comply with the rea-
sonable written requirements of the manufacturer or distributor in
effect at the time that the claim was presented for payment.

885
886
887
888
889
890
891
892
893 (f) The persons conducting an audit shall use their best efforts

while present at the dealership facility not to unreasonably inter-
fere with the ongoing business of the dealer. All audits shall be
completed within a reasonable period of time.

894
895
896

(g) In conducting an audit or examination, the amount of a dis-
crepancy for any period shall not be determined in whole or in
part by extrapolating audit or examination results from a prior or
subsequent period without the consent of the dealer.

897
898
899

900
(h) The results of each audit or examination shall be compiled

in writing and a copy shall be timely provided to the motor
vehicle dealer not later than the time that any charge back occurs.
The motor vehicle dealer may protest the results of the audit,
including the manner in which it was conducted.

901
902
903
904
905

(i) It shall be a violation of subsection (a) of section 3 for any
manufacturer or distributor to audit or examine any sales or
service account or activity of a motor vehicle dealer as retribution
because the motor vehicle dealer exercised any right or remedy
under this chapter or exercised any right pursuant to its franchise
agreement.

906
907
908
909
910
911
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(j) If a motor vehicle dealer is required to file an incentive pay-
ment claim with the manufacturer or distributor, then the motor
vehicle dealer may submit any such incentive claim at anytime
within 6 months after the date of the retail sale or the end of the
program period, whichever is later; but if the incentive program
does not require the motor vehicle dealer to file any claim form or
take any action other than to report retail sales to the manufacturer
or distributor, then the manufacturer or distributor may base the
incentive payment upon the sales which the motor vehicle dealer
timely and accurately reports, as determined by the reasonable
written requirements of the manufacturer or distributor in effect at
the time that the sales were made, during the period of the incen-
tive program.

912
913
914
915
916
917
918
919
920
921
922
923
924

Section 10. (a) It shall be unlawful for a manufacturer or dis-
tributor, directly or indirectly, to coerce a motor vehicle dealer to
agree to any restrictions relative to transfer, sale, ability to renew,
termination, discipline, noncompetition covenants, site control,
whether by sublease, collateral pledge of lease, or otherwise, right
of first refusal to purchase, option to purchase, compliance with
subjective standards and assertion of legal or equitable rights. A
refusal by a dealer to grant the restrictions to a manufacturer or
distributor shall not be a basis for the manufacturer or distributor
to deny an appointment to a new dealer, renewal to an existing
dealer or relocation of a dealer’s facilities to an existing dealer;
but if the dealer has previously and voluntarily granted any of
these rights, the manufacturer or distributor may require the terms
in a renewal of a franchise agreement.

925
926
927
928
929
930
931
932
933
934
935
936
937
938
939 (b) Nothing contained in subsection (a) shall prevent a motor

vehicle dealer and a manufacturer or distributor from freely and
voluntarily entering into an agreement containing the restrictions.
If a manufacturer or distributor exercises a right of first refusal
over a franchise or facilities as described in this subsection, the
manufacturer or distributor shall notify the dealer in writing
within 45 days of the receipt of the dealer’s completed proposal
for the transfer, assignment or sale, of its intention to exercise its
right of first refusal. Within 30 days of the date of issuance of the
notice of intent, the manufacturer or distributor shall exercise the
right of first refusal or it shall be considered waived. The manu-
facturer or distributor shall reimburse all reasonable costs and
expenses incurred by the proposed owner or transferee before the

940
941
942
943
944
945
946
947
948
949
950
951
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new motor vehicle dealer’s receipt of the manufacturer or distribu-
tor’s notice of intent to exercise its right of first refusal. The exer-
cise of the right of first refusal shall result in the dealer and
dealer’s owners receiving consideration, terms, and conditions
that are either the same as or greater than that which they have
contracted to receive in connection with the proposed change or
transfer. The manufacturer or distributor shall not exercise any
right of first refusal over a sale by the motor vehicle dealer to a
co-owner of the dealership, to a member of the management of the
dealership who was previously approved by the manufacturer or
distributor as a management employee, or to an immediate family
member of the dealer or co-owner; but nothing contained in this
subsection shall relieve a manufacturer or distributor from com-

952

953
954
955
956
957
958
939
960
961
962
963
964
965 plying with paragraph (8) of subsection (c) of section 4 if a right

of first refusal is not exercised in accordance with this subsection,
nor relieve a motor vehicle dealer from complying with
paragraph 3 of subsection (d) of said section 4.

966
967
968

(c) It shall be a violation of subsection (a) of section 3 for a969
970 manufacturer or distributor to falsely express an intention to exer-

cise a right of first refusal or other right to acquire a motor vehicle
dealership from a dealer as a means to influence the consideration
or other terms offered by a person in connection with the acquisi-
tion of the motor vehicle dealership or to influence a person to
refrain from entering into, or to withdraw from, negotiations for
the acquisition of the motor vehicle dealership.

97!
972
973
974
975
976
977 (d) A motor vehicle dealer’s financial data shall, except for

compliance with applicable law or in use in judicial or administra-
tive proceedings, remain the property of the motor vehicle dealer
and shall not be made publicly available by the manufacturer or
distributor in a manner that identifies the dealer that provided the
financial data without the written consent of said dealer.

978
979
980
981
982

Section 11. This chapter shall apply to all actions by a manu-
facturer or distributor which relate to the franchise relationship
and which arise under any written or oral agreement between the
manufacturer or distributor with a motor vehicle dealer including,
but not limited to, the franchise offering, the franchise agreement,
sales of goods, services or advertising, leases or mortgages ofreal

983
984
985

986
987
988

or personal property, promises to pay, security interests, pledges,
insurance contracts, advertising contracts, construction or installa-
tion contracts, servicing contracts, and all other such agreements

989
990

991
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1
1
1
I
1
I
1
1

1

in which said manufacturer or distributor has any direct or indirect992
993 interest

Section 12. If a manufacturer or distributor renews its franchise994
agreements periodically, it shall do so as their contractual periods
expire on terms equally available to ail of its motor vehicle
dealers in the commonwealth unless there is good cause to do oth-
erwise. Any notification provided by a manufacturer or distributor
to the effect that the market being served by a motor vehicle
dealer is not considered viable in the future shall be void and
unenforceable.

995
996
997
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999
1000
1001

Section 13. Every manufacturer, distributor, and motor vehicle
dealer shall have the right of free association with other manufac-
turers, distributors, or motor vehicle dealers for any lawful

1002
1003
1004
1005 purpose

Section 14. Upon the written request of a motor vehicle dealer,
manufacturer or distributor, the attorney general may enforce
compliance with this chapter in accordance with sections 4 to 8,
inclusive, of chapter 93A.

1006
1007
1008
1009

Section 15. (a) Any manufacturer, distributor or motor vehicle1010
dealer who suffers any loss of money or property, real or personal,
as a result of the use or employment by a manufacturer, distributor
or motor vehicle dealer of an unfair method of competition or an
unfair or deceptive act or practice as defined by this chapter, any
act prohibited or declared unlawful by this chapter, or any rule or
regulation adopted under this chapter, may bring an action in the
superior court, or if applicable in the federal district court for the
district of Massachusetts, for damages and equitable relief,
including injunctive relief, as described in the following sentence:
The party filing suit may obtain equitable relief if it can be
demonstrated: (1) that the unfair method of competition, deceptive
act or practice, or violation if not enjoined would have a substan-
tial likelihood of causing loss of money or property or of causing
damage to the public, and (2) that all other customary standards
governing the issuance of injunctive relief in accordance with
Massachusetts or Federal Rules of Civil Procedure, as applicable,
are met.

1011
1012
1013
1014
1015
1016
1017
018

1019
1020
1021
1022
023
024
025
026
027
028 (b) Before filing suit under any section of this chapter except

ection 8, all parties to the dispute shall meet and confer for029
purposes of discussing settlement. Failure to do so may be deemed
evidence during any court proceeding of bad faith on the part of

030
031
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1
i
1
I

1
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032 the party making no reasonable effort, or ignoring others’ efforts,
to confer. If the party prevailing in the suit made no reasonable
effort, or ignored others’ efforts, to so confer, the party shall be
prohibited from collecting an award of attorneys’ fees as
described in subsection (c).

033
034
035
036

(c) If the prevailing party in any action or protest brought under
this chapter successfully demonstrates to the court that the
actions, claims or defenses of the other party were asserted in bad
faith, then the court shall, in addition to other relief provided for
by this chapter and notwithstanding the amount in controversy and
whether the prevailing party has sustained any actual damage,
award to the prevailing party its reasonable costs of suit, including
reasonable attorneys’ fees.

037
038
039
040
041
042
043
044
045 (d) Any person against whom any claim is asserted under this

section may tender within 30 days after service of the complaint
in the action a written offer of settlement containing specific set-
tlement terms. If the offer of settlement is not accepted within 15
days by the other person, and the court finds that the relief offered
was reasonable in relation to the injury actually suffered, not
including attorneys’ fees and costs, the court award shall not
exceed the offer. This subsection shall limit any award of attor-
neys’ fees or costs awarded pursuant to subsection (c) .

046
047
048
049
050
051
052
053
054 (e) The rights and remedies provided for in this chapter shall be

the exclusive rights and remedies available under state law arising
out of a violation of this chapter. Notwithstanding any term or
provision of a franchise agreement to the contrary: (1) the laws of
the commonwealth shall govern the interpretation of the franchise
agreement of a motor vehicle dealer located in the commonwealth
and the performance of the parties thereunder, and (2) the courts
of the commonwealth and the federal courts with jurisdiction over
cases filed in the district of Massachusetts shall have exclusive
jurisdiction with respect to any action brought under this chapter
or any action brought by a manufacturer, distributor or motor
vehicle dealer concerning the franchise of a motor vehicle dealer
located in the commonwealth.

055
056
057
058
059
060
061
062
063
064
065
066

Section 16. (a) Any provision of a franchise agreement or prac-
tice thereunder in violation of this chapter shall be against public
policy and shall be void and unenforceable.

06

068

069
(b) A clause or provision in a franchise agreement requiring the

parties to submit to arbitration, mediation or any other alternative
070
071
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dispute resolution mechanism before filing suit shall be enforce-
able only if the parties have voluntarily entered into an agreement
to submit to arbitration, mediation or any other alternative dispute
resolution mechanism, and the matter is conducted at a reasonable
location within the commonwealth; provided, however, that the
provisions of this subsection shall not prohibit the enforceability
of a clause or provision in a franchise agreement which requires
the parties to submit to non-binding mediation; and provided, fur-
ther, that said non-binding mediation is conducted at a reasonable
location within the commonwealth.

1072
1073
1074
1075
1076
1077
1078
1079
1080
1081
1082 Section 17. Except as provided in subsection (f) of section 5

and subsection (e) of section 6, actions arising out of this chapter
shall be commenced within 4 years next after the cause of action
accrues; but if a person liable hereunder fraudulently conceals the
cause of action from the knowledge of the person entitled to bring
it, the period prior to the discovery of its cause of action by the
person so entitled shall be excluded in determining the time limit
for the commencement of the action. If a cause of action accrues

1083
1084
1085
1086
1087
1088
1089

during the pendency of any civil, criminal or administrative pro-
ceeding against a person brought by the United States or any of its
agencies under the anti-trust laws, the Federal Trade Commission
Act, or any other federal act, or brought by the commonwealth or
any of its political subdivisions under the laws of the common-
wealth related to anti-trust laws or to franchising, the actions may
be commenced within 1 year after the final disposition of the
civil, criminal or administrative proceeding.

1090
1091
1092
1093
1094
1095
1096
1097
1098 Section 18. All rights and remedies accorded motor vehicle

dealers under this chapter shall apply with equal force and effect
to a distributor in its dealings with the manufacturer from which it
purchases new motor vehicles.

1099
1100
1101

SECTION 4. Notwithstanding any general or special law, rule
or regulation to the contrary, the joint committee on commerce
and labor shall conduct an investigation and study of the imple-
mentation of the commonwealth’s franchise statutes and their
effects upon the commonwealth’s economy, franchisor-franchisee
relationships, and consumers in the marketplace. The investiga-
tion and study shall include, but not be limited to, an analysis of
how the commonwealth’s franchise statutes may impact price,
choice, and convenience in the marketplace for consumers. The

9

i
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0 joint committee shall hold hearings and receive testimony from

1 members of the general public and public and private officials,
including, but not limited to, the attorney general, the director of

3 the office of consumer affairs and business regulation, and organi-
-4 zations representing the interests of consumers, franchisors, and

15 franchisees in the commonwealth. The joint committee shall
16 report to the general court the results of its investigation and
17 study, and its recommendations, if any, together with drafts of leg-
-18 islation to carry its recommendations into effect, by filing the
19 same with the clerks of the senate and house of representatives on
20 or before December 31,2002.

1 SECTION 5. This act shall apply to all franchise agreements
2 existing on or after the effective date of this chapter; provided,

however, that clause (10) of subsection (c) of section 4 of
4 chapter 938 of the General Laws, inserted by section 1 of this act
5 shall not apply to bona fide written agreements for the ownership
6 of a dealership which were executed before the effective date of
7 this chapter; provided, further, that section 10 of said chapter 938
8 shall not apply to agreements relative to site control and the right
9 of first refusal which were executed before the effective date of

10 this act; and provided, further, that this act shall not apply to any
1 1 dispute between a motor vehicle dealer and a manufacturer, dis-
-12 tributor, wholesaler, distributor branch or division, factory branch
13 or division, or wholesale branch or division that has arisen pur-
-14 suant to and is governed by paragraph (1) of subsection (3) of
15 section 4 of said chapter 938 as constituted before the effective
16 date of this act for which notice by the manufacturer, distributor,
17 wholesaler, distributor branch or division, factory branch or divi-
-18 sion, or wholesale branch or division to enter into an additional
19 franchise or selling agreement has or should have been delivered,
20 as required by said paragraph (1), before the effective date of this
21 act to the motor vehicle dealer to whom the notice was required to
22 be given.

1 SECTION 6. This act shall take effect on September 1,2002
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