
SENATE No. 2445
[Senate, July 29, 2002 - Substituted (Messrs. Pacheco, Tolman, Ms.

Jacques, Messrs. Berry, Tisei, Knapik, Montigny and Tarr) as a new text
for House, No. 5225, An Act regulating telemarketing solicitation.]

In the Year Two Thousand and Two

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 “SECTION 1. The General Laws are hereby amended by
2 inserting after chapter 1598 the following chapter:

3
4

5 Section 1. As used in this chapter, the following words shall
6 have the following meanings unless the context clearly requires
7 otherwise:
8 “Caller identification service or device”, a telephone service or
9 device which permits a consumer to see the telephone number of

10 incoming calls
11 “Consumer”, an individual who is a resident of the common-
-12 wealth and a prospective recipient of consumer goods or services.
13 “Consumer goods or services”, an article or service that is pur-
-14 chased, leased, exchanged or received primarily for personal,
15 family or household purposes including, but not limited to, stocks,
16 bonds, mutual funds, annuities and other financial products.
17 “Doing business in the commonwealth”, conducting telephonic
18 sales calls: (i) from a location in the commonwealth or (ii) from a
19 location outside of the commonwealth to consumers in the com-
-20 monwealth.
21 “Existing customer”, a residential telephone subscriber with
22 whom the person or entity making a telephonic sales call has
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23 maintained an account or had a business relationship within the
24 previous 24 months.
25 “Marketing or sales solicitation”, the initiation of a telephone
26 call or message to encourage the purchase or rental of, or invest-
-27 ment in, property, goods or services, that is transmitted to a con-
-28 sumer, but not including a telephone call or message; (i) to a
29 consumer with that consumer’s prior express written or verbal
30 invitation or permission; (ii) by a tax-exempt nonprofit organiza-
-31 lion; (iii) by an individual or organization for a noncommercial
32 purpose, such as a poll or survey; or (iv) to a consumer in
33 response to a visit made by such consumer to an establishment
34 selling, leasing or exchanging consumer goods or services at a
35 fixed location.
36 “Office”, the office of consumer affairs and business regulation.
37 “Telephonic sales call”, a call made by a telephone solicitor to a
38 consumer for the purpose of: (i) engaging in a marketing or sales
39 solicitation; (ii) soliciting an extension of credit for consumer
40 goods or services; or (iii) obtaining information that will or may
41 be used for marketing or sales solicitation or exchange of or
42 extension of credit for consumer goods or services.
43 “Telephone solicitor”, an individual, association, corporation,
44 partnership, limited partnership, limited liability company or other
45 business entity, or a subsidiary or affiliate thereof, doing business
46 in the commonwealth who makes or causes to be made a tele-
-47 phonic sales call.
48 “Unsolicited telephonic sales call”, a telephonic sales call other
49 than a call made; (i) in response to an express written or verbal
50 request of the consumer called; (ii) primarily in connection with
51 an existing debt or contract, payment or performance of which has
52 not been completed at the time of the call; (iii) to an existing cus-
-53 tomer unless such customer has stated to the telephone solicitor
54 that such customer no longer wishes to receive the telephonic
55 sales calls of such telephone solicitor; or (iv) in which the sale of
56 goods and services is not completed, and payment or authorization
57 of payment is not required, until after a face-to-face sales presen-
-58 tation by the telephone solicitor or a meeting between the tele-
-59 phone solicitor and customer.
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60 Section 2. The office shall establish and maintain ano sales
61 solicitation calls listing of consumers who do not wish to receive
62 unsolicited telephonic sales calls. The office may contract with a
63 private vendor to establish and maintain such listing, provided
64 that; (i) the private vendor has maintained national no sales solici-
-65 tation calls listings for more than 2 years; and (ii) the contract
66 requires the vendor to provide the no sales solicitation calls listing
67 in a printed hard copy format and in any other format offered at a
68 cost that does not exceed the production cost of the format
69 offered. The office shall provide notice to consumers of the estab-
-70 lishment of a no sales solicitation calls listing. A consumer who
71 wishes to be included on the listing shall notify the office by
72 calling toll free number provided by the office, or in such other
73 manner and at such tifnes as the office may prescribe, which may
74 include electronic notification. A consumer on such listing shall
75 be deleted from such listing upon the consumer’s written request
76 or in such other manner and at such times as the division may pre-

7 scribe, which may include electronic notification. The office shall
8 update such listing not less than quarterly and shall make such

79 listing available to telephone sc
80 as the office shall prescribe.
81 Section 3. A telephone solic
82 made an unsolicited telephonic
83 consumer’s name and telephon
84 rent quarterly no sales solicitat
85 the office under section 2; (ii) t
86 8:00 p.m. and 8:00 a.m., local

itor shall not make or cause to be
sales call to a consumer: (i) if the

ic number appear on the then cur-
ion calls listing made available by
o be received between the hours of
time, at the consumer’s location

87 (iii) in the form of electronically transmitted facsimiles; or (iv) by
88 use of a recorded message device.
89 Section 4. No telephone solicitor shall intentionally cause to be
90 installed or shall intentionally use a blocking device or service to
91 circumvent a consumer’s use of a call identification service or
92 device.
93 Section 5. (a) A person who obtains the name, residential
94 address or telephone number of a consumer from published tele-
-95 phone directories or from any other source and republishes or
96 compiles such information, electronically or otherwise, and sells
97 or offers to sell such publication or compilation to telephone

licitors and other persons for a fee



[JulySENATE No. 2445

solicitors for marketing or sales solicitation purposes shall, in
accordance with this chapter, exclude from any such publication
or compilation and from any database used exclusively for mar-
keting or sales solicitation purposes, the name, address and tele-
phone number of a consumer whose name and telephone number
appears in the then current quarterly no sales solicitation calls
listing made available by the office under section 2.

98
99

100
101
102
103
104

(b) This section shall not apply to: (i) a telephone company,
subject to the authority of the department of telecommunications
and energy, for the sole purpose of compiling, publishing or dis-
tributing telephone directories or causing the compilation, publi-
cation or distribution of telephone directories or providing
directory assistance; and (ii) a person, for the sole purpose of
compiling, publishing or distributing telephone directories for
such telephone company pursuant to an agreement or other
arrangement with such telephone company.
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Section SA. (a) A telephone solicitor shall disclose all of the
following information within the first minute of a telemarketing
call and before requesting, accepting or arranging for payment by
a consumer: (i) that the purpose of the telephone call is to make a
sale or solicit funds; (ii) the correct name of the telemarketing
company that employs the individual telemarketer who is making
the call; (iii) the correct name of the ultimate seller whose goods
or services are being offered by means of the telemarketing call;
and (iv) a complete and accurate description of the goods or serv-
ices being offered including, but not limited to, the retail market
value of the goods or services.
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(b) The telemarketer shall provide all of the following informa-
tion before requesting, accepting or arranging for payment by a
consumer: (i) the cost to the consumer of the goods or services
that are the subject of the telemarketing sales call including, but
not limited to, any applicable tax, shipping and handling fees; (ii)
any restrictions, limitations or conditions attached to purchasing
the goods or services; (iii) the complete terms of any applicable
refund, return, cancellation, exchange or repurchase policies;
(iv) any material aspect of an investment opportunity being
offered including, but not limited to, the price of the land or other
investment, the location of the investment and the fact that an
investor may lose some or all of their original investment.
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137 Section 6. The office shall promulgate regulations to carry out
138 this chapter which shall: (i) require each local exchange company
139 to inform consumers of the opportunity to provide notification to
140 the office or its contractor that such consumer objects to receiving
141 unsolicited telephonic sales calls; (ii) specify the methods by
142 which each such consumer shall give notice to the office or its
143 contractor of the consumer’s objection to receiving such sales
144 calls or revocation of such notice; provided, however, that there
145 shall be no cost to the consumer for joining the listing;
146 (iii) specify the length of time for which a notice of objection
147 shall be effective and the effect of a change of telephone number
148 on such notice; (iv) specify the methods by which such objections
149 and revocations shall be collected and added to the no sales solici-
-150 tations calls listing; (v) specify the methods by which a person or
151 entity desiring to make telephonic sales calls may obtain access to
152 the no sales solicitation calls listing as required to avoid calling
153 the telephone numbers of consumer included in such listing; and
154 (vi) specify such other matters relating to the listing that the office
155 deems desirable.
156 Section 7. If the Federal Communications Commission estab-
-157 lishes a single national database of telephone numbers of con-
-158 sumers who do not wish to receive unsolicited telephonic sales
159 calls pursuant to 47 U.S.C. section 227(c)(3), the office shall
160 include that part of such single national database that relates to the
161 commonwealth in the listing established pursuant to this chapter.
162 Section 8. (a) The attorney general may initiate proceedings
163 relating to a knowing violation or threatened knowing violation of
164 this chapter. Such proceedings may include, without limitation, an
165 injunction, a civil penalty of not more than $5,000 for each
166 knowing violation, but not less than $1,500 for a knowing viola-
-167 tion involving a consumer who is 65 years of age or older, and
168 additional relief in a court of competent jurisdiction. The attorney
169 general may also issue investigative demands and subpoenas,
170 administer oaths and conduct hearings in the course of investi-
-171 gating a violation of this chapter.
172 (b) A person who has received more than 1 unsolicited tele-
-173 phonic sales call within a 12-month period by or on behalf of the
174 same person or entity in violation of this chapter may: (i) bring an
175 action to enjoin the violation; (2) bring an action to recover for
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76 actual monetary loss from such knowing violation or to receive
not more than $5,000 in damages for such knowing violation,
whichever is greater; or (iii) bring both such actions.8

79 (c) In a civil proceeding resulting from a transaction involving
a violation of this chapter, the prevailing party, after judgment in
the trial court and exhaustion of all appeals, if any, shall be
awarded reasonable attorney’s fees and costs from the nonpre-
vailing party.

80
81
«7

83
84 Section 9. It shall be a defense in any action or proceeding

brought pursuant to this chapter that the defendant has established
and implemented, with due care, reasonable practices and proce-
dures to effectively prevent unsolicited telephonic sales calls in
violation of this chapter.

85

86
87

88

Section 10. No action or proceeding shall be brought pursuant
to this chapter: (i) more than 3 years after the person bringing the
action knew or should have known of the occurrence of the
alleged violation; or (ii) more than 3 years after the termination of
a proceeding or action arising out of the same violation by the

89

90

91
97

93

commonwealth, whichever iso

95 ntained in the no sales solicitation
this chapter shall be used only for

th this chapter or in a proceeding or
information shall not be subject to

listing established pursuant t
the purposes of compliance v

96
07

action under section 8. Such
public inspection or disclosur
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Section 12. A court of th mmonwealth may exercise per00

01 mal jurisdiction over a nonresident or his executor or admini
,02 trator as to an action or proceeding authorized by this chapter
03 Section 13. The remedies, duties, prohibitions and penalties

provided in this chapter shall not be exclusive and shall be in
addition to all other causes of action, remedies and penalties pro-
vided by law, including any applicable remedies pursuant to
chapter 93A.

:04
05
06
;07

Section 14. The office shall establish an advisory group com-
prised of government entities, local telecommunications compa-
nies, businesses, senior citizens and other community advocates to

08

,09

210
compile and promote a list of educational literature to help con-
sumers understand their options with regard to telephonic sales
calls. The office shall work with local telecommunications compa-

211
212

13

Section 11. Informatior
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14 nies to disseminate to their residential subscribers information
15 about the availability of and instructions on how to request educa-
-15 tional literature from the office. The office shall include on its
16 internet website information that informs consumers of their rights
17 to be placed on the no sales solicitation calls listing and the var-
-18 ions methods, including notice to the office, of placing their
19 names on the no sales solicitation calls listing.

1 SECTION 2. This act shall take effect on January 1, 2003.”
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