
SENATE No. 322
By Mr. Rosenberg, a petition (accompanied by bill, Senate, No. 322)

of Stanley C. Rosenberg for legislation to authorize the University of
Massachusetts to undertake certain integrated technology projects. Edu-
cation, Arts and Humanities.

2El)r Commontoealtb of JUassacljuSctts

In the Year Two Thousand and Three

An Act to authorize the university of Massachusetts to
UNDERTAKE CERTAIN INTEGRATED TECHNOLOGY PROJECTS.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 Chapter 75 of the General Laws, as appearing in the 1996 Offi-
-2 cial Edition, is hereby amended by inserting after section 12 the
3 following 10 sections:—
4 Section 12A. The following words, as used in this section and
5 sections 128 to 12H, inclusive, shall, unless the context otherwise
6 requires, have the following meaning:

“Integrated Technology Project”, hereinafter “project”, a pro-
-8 ject involving the lease, acquisition, construction or renovation of
9 real property or facilities, which combines the resources of the

10 university with other public or private entities: to establish
11 research centers to develop new technologies targeted to enhance
12 economic growth in the commonwealth; to provide new educa-
-13 tional opportunities for the university’s students; to sustain
14 the long-term benefit of university research; to make the intellec-
-15 tual resources inherent in the state’s higher education faculty
16 available to enhance competitive industrialization of the state; and
IV to promote small business incubator facilities for the benefit,
18 diversification and growth of the state’s economy. Projects may
19 include, but need not be limited to the development of research
20 facilities in engineering, environmental and technological research
21 and development, and biomedical and biotechnical research and
22 development.
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23 Section 128.
24 (a) The trustees are hereby authorized to develop integrated tech-
-25 nology projects in conjunction with other public or private entities.
26 Projects may involve the leasing of facilities either to or from non-
-27 university entities in accordance with the provisions of section 12C,
28 and the construction or renovation of office, research or laboratory
29 space. Before the commencement of a project, the trustees shall pre-
-30 pare a feasibility study. Such study shall include, but not be limited
31 to, the following information: (1) the location of the project; (2) the
32 estimated square footage of the project; (3) the estimated cost to
33 complete the project, including the estimated design and construc-
-34 tion cost of the project, if any; 4) the types of development that will
35 be permitted; (5) the methods proposed to acquire, design and con-
-36 struct such project, including a description of proposed real prop-
-37 erty transactions;(6) the economic viability of such project,
38 including the sources of financing for the project and the estimated
39 operating costs for the project; (7) the methods proposed to acquire,
40 design and construct such project, including a description of the
41 proposed real estate transactions; and (8) a description of the agree-
-42 ments to be entered into between the trustees, faculty and public
43 and private entities participating in the project. Such agreements
44 shall identify equitable beneficial interest in copyrights, trademarks,
45 royalties, and patents relating to any subsequent commercial or
46 marketable invention or discovery resulting from the research activ-
-47 ities of an integrated technology project.
48 (b) The study shall be submitted to the inspector general for his
49 review and written comment. Said inspector general shall com-
-50 plete his review and comment within 30 days of receipt of the
51 study. The written comments of the inspector general and the
52 written response, if any, of the trustees to the inspector general’s
53 comments shall become a permanent addendum to the study.
54 (c) The study shall be submitted to the division of capital plan-
-55 ning and operations for its review and comment. Said division
56 shall complete its review and comments within 30 days of receipt
57 of the study. The written comments of the division and the written
58 response, if any, of the trustees to the division’s findings shall
59 become a permanent addendum to the study.
60 (d) Any amendments to the study submitted by the trustees
61 shall be subject to the provisions of paragraphs (b) and (c).
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62 (e) In the event that provisions of the study or of any proposed
63 amendments to the study are different from those commented on
64 by the inspector general and said division, no integrated tech-
-65 nology project shall proceed until all differences have been
66 resolved and one study or amendments thereto have been com-
-67 pleted and commented upon.
68 (f) The trustees shall file the study and any amendments thereto,
69 and the comments of the inspector general and the division of cap-
-70 ital planning and operations with the house and senate committees
71 on ways and means, the joint committee on education, arts and
72 humanities and the senate committee on science and technology.
73 (g) Entities that may join with the university on any project
74 may include public and private corporations, state, federal or
75 municipal governmental entities, or other public agencies or
76 authorities, other public or private colleges or universities, and
77 other public or private institutions, associations, or foundations.
78 (h) The trustees shall set up and utilize administrative cost ccn-
-79 ters to isolate research activities and account for all receipts and
80 expenditures incurred by the university, its faculty, researchers, and
81 graduate students, and public or private entities affiliated with an
82 integrated technology project. The accounting system for each pro-
-83 ject shall be subject to the approval of the state comptroller. The
84 cost centers shall be established to operate coterminous with each
85 integrated technology project. Expenses to the university may
86 include but are not limited to all planning, administrative, legal,
87 design, construction, maintenance, and operation expenses incurred
88 in conjunction with the establishment or operation of a project. All
89 faculty, researchers and graduate students involved in the project
90 must submit records of all hours spent working at the project to the
91 cost center. Mixed activities involving integrated technology project
92 research and university activities may occur as long as the duration
93 of the mixed activities is allocated to cither the project or university
94 activities. The trustees shall, annually on or before the third
95 Wednesday in January, submit to the state comptroller, an annual
96 report of the financial condition and a detailed statement ofreceipts
97 and expenditures, including obligations, whether paid or unpaid,
98 incurred by the project for the prior fiscal year.
99 (i) Real and personal property situated on university owned or
100 controlled land that is used or occupied by an integrated tech-
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nology project shall be considered use for a public purpose, and
shall be exempt from taxes pursuant to chapter fifty-nine.

101
102

(j) Structures and buildings erected by private entities on uni-
versity owned or controlled land in conjunction with the provi-
sions of section 12D shall vest with the university. If the private
entity ceases to participate in a project within 10 years of the
occupancy date, the trustees may reimburse the private entity for a
portion of the costs of construction. Construction costs of the pri-
vate entity shall be prorated over 10 years for the purpose of any
reimbursement. Any reimbursement provided shall be for the time
during the period commencing from the date of occupancy to the
10 year anniversary of the date of occupancy during which the pri-

vate entity did not participate in said project.

103
104
105
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107
108
109
110
11l
112
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The trustees shall ascertain through an appraisal the full and
fair value of real and personal and the annual taxes that would
have been paid or payable pursuant to chapter 59 had the property
been valued, assessed and taxed without regard to the provisions
of subsection (i). The value of the taxes foregone shall be deter-
mined for each preceding year prior to the termination of the pri-
vate entity’s participation in a project. The trustees shall
determine the tax benefits that accrued to the private entity and
subtract that amount from the balance of the prorated construction
costs in any subsequent years that remain prior to 10 years from
the occupancy date. In no event shall the provisions of this section
require the trustees to reimburse the private entity for any portion
of the private construction costs incurred in conjunction with
section 12D unless such reimbursement was stipulated in an
agreement prior to construction; and, provided further, that the
trustees shall not reimburse any private entity for any costs of
construction undertaken pursuant to section 12E.
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Section 12C. In the event that the proposed integrated tech-
nology project involves the leasing of university controlled prop-
erty, said lease shall not be subject to the provisions of sections
40E to 40L, inclusive, of chapter 7, provided, however, the
following restrictions shall apply:

131
132
133
134
135

(a) no lease shall exceed 5 years or the duration of the proposed
research project whichever is shorter; unless the lease has been
approved by the asset management board established pursuant to

chapter 7B;

136
13
138
139
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140 (b) lease payments shall be sufficient to cover utilities, admin-
-141 istrative overhead, maintenance, and any build out contemplated
142 as part of the lease;
143 (c) no lease may be executed until the trustees and the depart-
-144 ment heads certify in writing that the space to be leased is not
145 essential to the university’s current operations;
146 (d) the total amount of university controlled space that may be
147 leased at any one time shall not exceed 100,000 gross square feet;
148 (e) all leases shall be approved as to form by the division of
149 capital planning and operations, filed with the division, and
150 included in the division’s real property inventory; and
151 (f) the university’s dedication of land within its control for the
152 purposes of developing an integrated technology project shall be
153 considered to be use of the land for educational purposes.
154 Section 12D. In the event that nonstate sources provide 60 per
155 cent or more of the funding for the proposed integrated tech-
-156 nology project, including therein a state appropriation or other
157 state capital spending authorization, the acquisition, planning,
158 design and construction of such project may be undertaken by pri-
-159 vate entities upon a review and approval by the trustees of the
160 design of the project in relationship to other buildings, facilities
161 and structures on campus or property owned or controlled by the
162 university, the approval of the materials used in the construction,
163 and approval of the operation and maintenance plan; without corn-
-164 plying with the requirements of sections 38A to 431, inclusive, of
165 chapter 7, sections 39M to 39R, inclusive, of chapter 30, or sec-
-166 tions 44A to 44M, inclusive, of chapter 149; provided, however,
167 that any such project shall be subject to the requirements of sec-
-168 tions 40J, 40K and 43H of said chapter 7 and the provisions of
169 sections 26 to 27C, inclusive, of chapter one 149. The trustees
170 shall approve the maintenance and operation plans for the struc-
-171 ture or building constructed in accordance with this section. All
172 such projects authorized herein shall be in accordance with the
173 provisions of section 12F.
174 Section 12E. In the event that non-state sources provide less than
175 60 per cent of the funding for the proposed integrated technology
176 project, including therein a state appropriation or other state capital
177 spending authorization, the acquisition, planning, design and con-
-178 struction of such project may be undertaken by private entities in
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conjunction with the university, but shall be considered a public
construction project and shall in every case be subject to the
requirements of all applicable laws governing public construction.

179
180
181

Section 12F. (a) The university and its private partners in an
integrated technology project may use design/build methods for
projects authorized in accordance with section 12D, provided that
such project complies with the provisions of this section and the
design has the approval of the trustees. The design/build services
relating to an integrated technology project shall be procured uti-
lizing sealed competitive proposals. Proposals shall be solicited
through a request for proposals which shall include:

182
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184
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187
188
189

(1) the time and date for receipt of proposals;t9O
(2) the address of the office to which the proposals are to be

delivered;
191
192

(3) the maximum time for proposal acceptance by the university;193
(4) the scope of the design/build project;194
(5) the evaluation criteria that may be utilized, but need not be

limited to standards by which acceptability will be determined as
to quality, workmanship, results of inspections and tests, and suit-
ability for a particular purpose, installed equipment costs and life
cycle costs, relevant technical and management experience of the
members of the offeror’s proposed design/build team, including
subcontractors, and financial stability and resources of the offeror;

195
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(6) the proposed contractual terms and conditions to be incor-
porated into the contract, including any which may be deemed
mandatory or nonnegotiable; and

202
203
204

(7) such other items that may be determined to be necessary to205
a useful evaluation of the proposals;206

Public notice of the request for proposals shall be published, at

least three weeks prior to the time specified in such notice tor the
receipt of proposals, exclusive of Saturdays, Sundays and legal
holidays, for not less than three days in a local newspaper circu-
lated in the area in which the integrated development project is to

be located and in two daily newspapers published in the common-
wealth, at least one of which shall be published in Boston.

207
208
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211
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The request for proposals may incorporate documents by reference.
In such case, the request for proposals shall specify where offerors
may obtain such documents. The request tor proposals may provide
for the separate submission of price and, if it does so provide, shall

214
215
216
217
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indicate when and how offerors shall submit the price. The request for
proposals shall also specify that bid security in a form specified by the
university and in an amount equal to five percent of the proposed con-
tract price shall accompany the proposal. Copies of the request for
proposals shall be made available to all offerors on an equal basis.

218
219
220
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(b) The trustees shall appoint a design/build selection committee
which may be composed of university faculty and trustees, design
and construction experts, and representatives from the entity planning
to combine with the university on the project. A pre-proposal confer-
ence with interested parties may be conducted prior to receiving pro-
posals.

223

224
7)S

226
11l

228
(c) The proposals shall not be opened in public, but shall be

opened in the presence of one or more witnesses at the time speci-
fied in the request for proposals. Notwithstanding the provisions
of any general or special law to the contrary, until the completion
of the evaluation, or until the time of contract award specified in
the request for proposals, whichever occurs earlier, the contents of
the proposals shall remain confidential and shall not be disclosed
to competing offerors.

229

230
231
rxi

233
234
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(d) The price proposals, if provided separately, may be opened
at a later time so as to avoid disclosure to the committee initially
evaluating the proposals on the basis of criteria other than price.

Li

238
239
240 (e) An offeror’s proposal shall be unconditional except as pro-

vided in this paragraph. An offeror may correct, modify or with-
draw a proposal by written notice prior to the time and date set for
the opening of proposals. At the opening of the proposals, a reg-
ister of proposals shall be prepared which shall include the name
of each offeror and the number of modifications received. Said
register shall be open for public inspection. After opening of the
proposals, an offeror may not correct, modify or withdraw the
price or any other provisions of its proposal in a manner prejudi-
cial to the interests of the university or fair competition.

241
242
243
244
245
246
247
248
249
250 (0 Evaluations of the proposals shall be conducted by the com-

mittee. Said committee shall prepare its evaluations of the tech-
nical proposals based solely on the criteria set forth in the request
for proposals. The committee shall waive minor informalities or
allow the offeror to correct them.

251
252
253
254
255 (g) The committee shall specify in writing for each evaluation

criterion a rating of each proposal as highly advantageous, not256
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advantageous, or such additional rating as the committee finds
reasonable, and shall specify in writing a composite rating for
each proposal, and the reasons for such rating.

257

258
259

(h) The committee shall make a preliminary determination of
the most advantageous proposal from a responsible and respon-
sive offeror taking into consideration the evaluation criteria set

forth in the request for proposals. All terms of the contract may be
negotiated that are not deemed mandatory or non-negotiable with
such offeror. If after negotiation with such offeror, the trustees

determine that it is in its best interests, the trustees may determine
the proposal which is the next most advantageous proposal from a
responsible and responsive offeror taking into consideration the
evaluation criteria set forth in the request for proposals, and may
negotiate all terms of the contract with such offeror.

260
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(i) The design/build contract award shall be by written notice to

the selected offeror within the time for acceptance specified in the
request for proposals. The parties may extend the time tor accep-
tance by mutual agreement. The trustees may reserve the right to

reject any or all proposals if it is in the public interest to do so.

271
979

273
274
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(j) If the design/build contract is awarded to an offeror who did
not submit the lowest price, the trustees shall explain the reasons for
the award in writing, which shall be available tor public inspection.

(k) Prior to execution of a design/build contract pursuant to this
section, the selected offeror shall furnish a performance bond and
a payment bond, each in the sum of the contract price and issued
by a surety company qualified to issue bonds in the common-
wealth and satisfactory to the trustees.

276
11l
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279
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(I) If the selected proposer fails to execute a contract or to fur-
nish the necessary bonds within the time period specitied in the
request for proposals, the design/build contract may be awarded to

the offeror of the next most advantageous proposal.

284
285
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(m) Bid security shall be returned to all offerors who are not

selected. The committee may have conferences describing relative
strengths and weaknesses of each proposal with the other offerors
which were not selected. The committee shall prepare a summary

of the evaluation process, including any recorded vote taken.

288
289
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(n) The trustees shall keep all documentation issued and
received by it under the provisions of this act for at least six years
from the date of final payment under the contract.

293
294
295
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296 Section 12G. (a) To provide for the university’s portion of the
297 costs of undertaking an integrated technology project, the trustees
298 may, in the name and on behalf of the commonwealth, transfer or
299 pledge that it will periodically transfer to public agencies or private
300 entities providing financing for the development of such project,
301 any part of the funds held as trust funds by the university and may
302 pledge capital funding; provided, that the trustees shall not pledge
303 capital funding authorizations financed by the issuance of general
304 obligation bonds without the prior enactment of a term bill autho-
-305 rizing such purpose. Any such pledge shall be valid and binding
306 from the time when the pledge is made, and the funds so pledged
307 shall immediately be subject to the lien of such pledge without
308 physical delivery thereof or further act; and the lien of any such
309 pledge shall be valid and binding against all parties having claims
310 of any kind in tort, contract or otherwise against the university.
311 (b) For the purposes of developing, maintaining and operating
312 an integrated technology project, the trustees may, on behalf of the
313 commonwealth, apply for grants, loans, loan guaranties and other
314 forms of credit enhancement, hereinafter called loans, and accept
315 such loans from public agencies, private entities, and the federal
316 government, and the proceeds of such loans shall be used for the
317 purposes of such project and shall not be considered revenue of
318 the commonwealth. Any revenue generated from the development
319 and operation of such project which is received by the trustees
320 shall be deposited in a trust and maintained by the university, and
321 may, at the option of the trustees, be available for expenditure on
322 such project or other such projects approved in accordance with
323 the provisions of sections 12D, 12E, and 12F.
324 Section 12H. The trustees, after consultation with the state
325 ethics commission, shall prescribe rules regarding the use of uni-
-326 versity funds, facilities, excluding libraries, equipment, material
327 and time by students, research fellows, staff, faculty and other
328 university personnel in connection with sponsored research grants,
329 collaborations and other agreements, including but not limited to
330 integrated technology projects, entered into by the university with
331 corporations, foundations, and other entities and individuals with
332 respect to intellectual property and research. Said rules shall
333 include provisions addressing the transfer of rights involving such
334 intellectual property and research, the amount of the respective
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shares in the proceeds therefrom, and the resolution of any and all
disagreements involving the same. The trustees, after such consul-
tation, shall also prescribe rules providing for the circumstances
under which the university, students, research fellows, staff, fac-
ulty and other university personnel may own equity or hold other
financial interests in a corporation, foundation, or other entity in
connection with such intellectual property or research. Such rules
shall include:

335
336
337
338
339
340
341
342

(a) disclosure requirements for students, research fellows, staff,
faculty and other university personnel with financial interests in,
or an employment relationship with, the corporation, foundation,
or other entity engaged in the sponsored research, grant, collabo-
ration or other agreement, or in an entity having a direct interest
in the outcome of the sponsored research, grant, collaboration or
other agreement;

343
344
345
346
347
348
349
350 (b) review and approval by the trustees, or a person or persons

designated by the trustees, of any equity or other financial interest
in or employment by an entity described in subparagraph (a); and

351
352
353 (c) restrictions to prevent a substantial conflict between the respon-

sibilities of students, research fellows, staff, faculty and other univer-
sity personnel to the university, and their own private interests.

354
355
356 Students, research fellows, staff, faculty and other university per-

sonnel who are in compliance with said rules shall be exempt from
the provisions of sections 4 and 7 of chapter 268 A with respect to
said financial interests and employment, provided that no employee
or consultant within the office of commercial ventures and intellec-
tual property of the university, or its successor office, shall be eli-
gible for such exemption. The trustees shall provide a copy of said
rules to the executive director of the state ethics commission for
review and comment 30 days prior to implementation.
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Section 121. The provisions of sections 6, 10, and 11A shall
apply to the provisions of sections 12A to I2H, inclusive.

365
366

Section 12J. An agreement between the university and any
other entity concerning the licensing or ownership of technology
or research created or conducted in whole or in part by the univer-
sity shall not constitute a public record within the meaning of the
twenty-sixth clause of section 7 of chapter 4. Notwithstanding the
foregoing or any general or special law to the contrary, the univer-
sity shall be required, upon receipt of a written request, to provide

367
368
369
370
371
372
373
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374 a copy of any such agreement to the speaker of the house, the
375 president of the senate, committees of the general court with juris-
-376 diction related to such agreements, the inspector general, the
377 comptroller, the attorney general, or any other state officer or
378 employee with authority to review such an agreement, and shall
379 be required, within 10 days of receipt of a written request, to
380 create and provide a summary of such agreement, containing the
381 identities of the parties to the agreement, a general description of
382 the purpose of the agreement, and the amount of capital or other
383 public funding to be contributed by the university pursuant to the
384 agreement. Nothing herein shall preclude the members of the
385 general court, the inspector general, the comptroller, the attorney
386 general, or any other state officer or employee receiving a copy of
387 such agreement pursuant to this section from disclosing the terms
388 of said agreement to the extent necessary to the performance of
389 their official duties.
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