
SENATE No. 494
By Mr. Barrios, a petition (accompanied by bill, Senate, No. 494) of

Jarrett T. Barrios, Susan C. Fargo, Michael E. Festa, Anne M. Paulsen
and other members of the General Court for legislation to establish a
program to reduce prescription drug prices to residents of the Common-
wealth. Health Care.

In the Year Two Thousand and Three

An Act establishing a program to reduce prescription drug

PRICES TO RESIDENTS OF THE COMMONWEALTH.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. The general court finds that a program is neces
sary to reduce prescription drug prices for residents of the com

3 monwealth in part by utilizing manufacturer rebates and pharmacy
4 discounts. In implementing the program, the commonwealth must
5 serve as a pharmacy benefit manager in establishing rebates and
6 discounts on behalf of qualified residents. The general court fur-
7 ther finds that affordability is critical in providing access to pre-
-8 scription drugs for residents of the commonwealth and it is
9 necessary for the commonwealth to act as a pharmacy benefit

10 manager in order to make prescription drugs more affordable for
11 qualified residents, thereby increasing the overall health of resi-
-12 dents, promoting healthy communities and protecting the public
13 health and welfare. It is not the intention of the commonwealth to
14 discourage employers from offering or paying tor prescription

es or to replace employer-spon
lans that provide benefits compa

15 drug benefits for their emplo;
16 sored prescription drug benefit
17 rable to those made available
18 chapter.
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4 “Average wholesale price”, the wholesale price charged on a
5 specific commodity that is assigned by the drug manufacturer and
6 is listed in a nationally recognized drug pricing file.
7 “Initial discounted price”, a price that is less than or equal to
8 the average wholesale price, minus 6 per cent, plus the dispensing
9 fee provided under the Medicaid program.

10 “Commissioner”, the commissioner of the department of public
11 health.
12 “Department”, the department of public health. “Labeler”, an
13 entity or person that receives prescription drugs from a manufac-
-14 turer or wholesaler and repackages those drugs for later retail sale
15 and that has a labeler code from the federal Food and Drug
16 Administration under 21 Code of Federal Regulations, 207.20.
17 “Program” or “MASS-RX”, the prescription drug price reduc
18 tion program established in section 3.
19 “Participating retail pharmacy” or “retail pharmacy”, a retail
20 pharmacy located in the commonwealth, or another business
21 licensed to dispense prescription drugs in the commonwealth, that
22 participates in the program and that provides discounted prices to
23 residents as provided in subsection 5.
24 “Pharmacy benefit manager”, an entity that procures prescrip-
-25 tion drugs at a negotiated rate under a contract.
26 “Qualified resident”, a person who lives in the commonwealth
27 and who has a MASS-RX enrollment card issued by the depart-
-28 ment..
29 “Secondary discounted price”, a price that is equal to or less
30 than the initial discounted price minus the amount of any rebate
31 paid by the commonwealth to the participating retail pharmacy.

1 SECTION 3. There shall be in the commonwealth a program to

2 reduce prescription drug prices for qualified residents of the com-
-3 monwealth and administered by the department. In implementing
4 the program the department may coordinate other pharmaceutical
5 assistance programs and MASS-RX and may take actions to

6 enhance efficiency, reduce the cost of prescription drugs and max-
-7 imize benefits to the program and its enrollees, including pro-
-8 viding benefits of MASS-RX to enrollees in other programs.
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1 SECT lON 4. (a) A drug manufacturer or labeler that sells pre-
-2 scription drugs in the commonwealth through any publicly sup-
-3 ported pharmaceutical assistance program shall enter into a rebate
4 agreement with the department for this program. The rebate agree-
-5 ment shall require the manufacturer or labeler to make rebate pay-
-6 ments to the commonwealth each calendar quarter or according to
7 a schedule established by the department. The commissioner shall
8 negotiate the amount of the rebate required from a manufacturer
9 or labeler in accordance with this subsection. The commissioner

10 shall take into consideration the rebate calculated under the Med-
-11 icaid Rebate Program pursuant to 42 United States Code, Section
12 1396r-8, the average wholesale price of prescription drugs and
13 any other information on prescription drug prices and price dis-
-14 counts.
15 (b) The commissioner shall use his best efforts to obtain an ini-
-16 tial rebate amount equal to or greater than the rebate calculated
17 under the Medicaid program pursuant to 42 United States Code,
18 Section 1396r-8.
19 (c) The commissioner shall use the commissioner’s best efforts
20 to obtain an amount equal to or greater than the amount of any
21 discount, rebate or price reduction for prescription drugs provided
22 to the Federal government.

1 SECTION 5. (a) A participating retail pharmacy that sells pre-
-2 scription drugs covered by a rebate agreement pursuant to section
3 4 shall discount the retail price of those drugs sold to qualified
4 residents.
5 (b) The department shall establish discounted prices for drugs
6 covered by a rebate agreement and shall promote the use of effica-
7 cious and reduced-cost drugs, taking into consideration reduced
8 prices for state and federally capped drug programs, differential
9 dispensing fees, administrative overhead and incentive payments.

10 (c) Beginning on July 1, 2003 a participating retail pharmacy
11 shall offer the initial discounted price. Beginning no later than
12 October 1, 2003, a participating retail pharmacy shall offer the
13 secondary discounted price.
14 (d) In determining the amount of discounted prices, the depart-
-15 ment shall consider an average of all rebates provided pursuant to
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16 section 4, weighted by sales of drugs subject to these rebates over
17 the most recent 12-month period for which the information is
18 available.

1 SECTION 6. (a) The requirements of this section shall apply to
2 participating retail pharmacies.
3 (b) The department shall promulgate regulations requiring dis-
-4 closure by participating retail pharmacies to qualified residents of
5 the amount of savings provided as a result of the program. The
6 regulations shall include consideration for and protection of infor-

mation that is proprietary in nature
8 (c) The department may not impose transaction charges under
9 this program on retail pharmacies that submit claims or receive
10 payments under the program.
11 (d) A participating retail pharmacy shall submit claims to the
12 department to verify the amount charged to qualified residents
13 under section 5.
14 (e) On a weekly or biweekly basis, the department shall reim-
-15 burse a participating retail pharmacy for discounted prices pro-
-16 vided to qualified residents under section 5 and professional fees,
17 which shall be set by the commissioner. The initial professional
18 fee shall be $3 per prescription.
19 (f) The department shall collect utilization data from the partic-

-20 ipating retail pharmacies submitting claims necessary to calculate
21 the amount of the rebate from the manufacturer or labeler. The
22 department shall protect the confidentiality of all information sub-
-23 ject to confidentiality protection under state or federal law, rule or

24 regulation.

1 SECTION 7. The record of names of manufacturers and
2 labelers who do and do not enter into rebate agreements pursuant
3 to this chapter shall be public records. The department shall
4 release this information to health care providers and the public on

5 a regular basis and shall publicize participation by manufacturers
6 and labelers that is of particular benefit to the public. Ihe depart-
-7 ment shall impose prior authorization requirements in the Med-
-8 icaid program under this Title, as permitted by law, for the

9 dispensing of prescription drugs provided by those manufacturers
10 and labelers.
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1 SECTION 8. (a) Discrepancies in rebate amounts shall be
2 resolved using the process established in this section.
.1 (b) It there is a discrepancy in the manufacturer’s or labeler’s
4 tavor between the amount claimed by a pharmacy and the amount
5 rebated by the manufacturer or labeler, the department at its own
6 expense may hire a mutually agreed-upon independent auditor. If
7 a discrepancy still exists following the audit, the manufacturer or
8 labeler shall justify the reason lor the discrepancy or make pay-
-9 ment to the department for any additional amount due.

10 (c) 11 there is a discrepancy against the interest of the manufac-
-11 turer or labeler in the information provided by the department to
12 the manufacturer or labeler regarding the manufacturer’s or label-
-13 er's rebate, the manufacturer or labeler at the manufacturer’s or
14 labeler's expense may hire a mutually agreed-upon independent
15 auditor to verify the accuracy of the data supplied to the dcpart-

-16 ment. If a discrepancy still exists following the audit, the depart-
-17 ment shall justify the reason for the discrepancy or refund to the
18 manufacturer any excess payment made by the manufacturer or
19 labeler.
20 (d) Following the procedures established in subsections (b) or
21 (c), either the department or the manufacturer or labeler may
22 request a hearing in accordance with chapter 30A of the General

Laws

1 SECTION 9. There shall be a MASS-RX Dedicated Fund,
2 referred to in this section as the “Fund”, to receive revenue from
3 manufacturers and labelers who pay rebates as provided in
4 section 4 and any appropriations or allocations designated for the
5 fund. The purposes of the fund are to: reimburse retail pharmacies
6 for discounted prices provided to qualified residents pursuant to
7 section 5, to reimburse the department for contracted services,
8 administrative and associated computer costs, professional fees
9 paid to participating retail pharmacies and other reasonable pro-
-0 gram costs; and to benefit the elderly low-cost drug program.
1 Interest on fund balances accrues to the fund. Surplus funds in the
2 fund shall be used for the benefit of MASS-RX.
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1 SECTION 10. The department shall report annually the enroll-
-2 ment and financial status of the program to the general court by
3 the first Wednesday of October.

1 SECTION 11. The department shall establish simplified proce-
-2 dures for determining eligibility and issuing MASS-RX enroll-
-3 ment cards to qualified residents and shall undertake outreach
4 efforts to build public awareness of the program and maximize
5 enrollment of qualified residents. The department may adjust the
6 requirements and terms of the program to accommodate any new
7 federally funded prescription drug programs.

1 SECTION 12. The department shall administer the program and
2 other medical and pharmaceutical assistance programs under this
3 chapter in a manner that is advantageous to the programs and to
4 its enrotlees.

1 SECTION 13. The department shall promulgate regulations
2 necessary to carry out this act. The regulations shall provide for
3 the disclosure of program participation information

1 SECTION 14. The department may seek waivers of federal law,
2 rule or regulation necessary to implement this chapter.

1 SECTION 15, (a) A drug dispensed pursuant to prescription,
2 including a drug dispensed without charge to the consumer, shall
3 be accompanied by program participation information in a manner
4 approved by the commissioner and as permitted by law.
5 (b) The requirements of this section shall not apply to;

6 (1) a drug dispensed to a consumer who has health coverage
7 that pays part or all of the retail cost of the drug;
8 (2) a generic drug; or
9 (3) a drug of a manufacturer or labeler that has entered into an
10 agreement with the department.

c? 1

11 (c) The requirements of this section may be met by the distribu-
-12 tion of a separate writing that is approved by or produced and dis-
-13 tributed by the department.
14 (d) Maximum retail prices for prescription drugs sold in the
15 commonwealth shall be established pursuant to this section.
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16 The following shall apply to determinations regarding max-
-17 imum retail prices for prescription drugs and to the procedures for
18 establishing those prices:
19 (1) By July 1, 2003, the department shall promulgate regula-

-20 tions establishing the procedures for adoption and periodic review
21 of maximum retail prices, the procedures for establishing max-
-22 imum retail prices for new prescription drugs and for reviewing
23 maximum retail prices of selected drugs and the procedures for
24 phasing out or terminating maximum retail prices.
25 (2) By January 5. 2004, the commissioner shall determine
26 whether the cost of prescription drugs provided to qualified resi-
-27 dents under MASS-RX is reasonably comparable to the lowest
28 cost paid for the same drugs delivered or dispensed in the com-
-29 monwealth. In making this determination the following shall
30 apply:
31 (i) The commissioner shall review prescription drug use in the
32 Medicaid program using data from the most recent 6-month

period for which data is available.
34 (ii) Using the data reviewed in subparagraph (i), the commis-
-35 sioner shall determine the 100 drugs for which the most units
36 were provided and the 100 drugs for which the total cost was the

highest

38 (iii) For each prescription drug listed in subparagraph (ii). the
39 commissioner shall determine the cost for each drug for qualified
40 residents provided those drugs under MASS-RX on a certain date.
41 The average cost for each such drug shall be calculated.
42 (iv) For each prescription drug listed in subparagraph (ii), the
43 commissioner shall determine the lowest cost for each drug paid
44 by any purchaser on the date that is used for subparagraph (iii)
45 delivered or dispensed in the commonwealth, taking into consid-
-46 eration the federal supply schedule and prices paid by pharmaceu-
-47 tical benefits managers and by large purchasers and excluding
48 drugs purchased through MASS-RX. The average cost tor each
49 drug must be calculated.
50 (v) If the average cost for one or more prescription drugs under
51 MASS-RX as determined in subparagraph (iii) is not reasonably
52 comparable to the average lowest cost for the same drug or drug;

53 as determined in subparagraph (iv). the commissioner shall eslab

54 lish maximum retail prices for any or all prescription drug
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55 the commonwealth. Maximum prescription drug prices established
56 under this subparagraph shall take effect July 1, 2003.
57 (e) In establishing maximum retail prices under this paragraph,
58 the commissioner shall follow procedures set forth by the regula-
-59 tions promulgated by the department.
60 (f) In making a determination under this section the commis-
-61 sioner may rely on pricing information on a selected number of
62 prescription drugs if that list is representative of the prescription
63 drug needs of the residents of the commonwealth and is made
64 public as part of the process of establishing maximum retail
65 prices.
66 (g) The commissioner may take actions that the commissioner
67 determines necessary if there is a severe limitation or shortage of
68 or lack of access to prescription drugs in the commonwealth that
69 could threaten or endanger the public health or welfare.
70 (h) A retailer of prescription drugs may appeal the maximum
71 retail price of a prescription drug established pursuant to this
72 section in accordance with chapter 30A of the General Laws.
73 (i) A violation of the maximum retail prices established under
74 this section shall be an unfair method of competition and an unfair
75 or deceptive practice and subject to chapter 93A ot the General
76 Laws.

1 SECTION 16. There shall be in the department of public health
2 the office of pharmaceutical purchasing for the purpose of negoti-
-3 ating for the purchase of prescription drugs without the common-
-4 wealth, including but not limited to, Canadian sources.
5 Notwithstanding any general or special law to the contrary, the
6 office shall act as a central agency through which residents of the
7 commonwealth may with a valid prescription procure drugs at

8 reduced prices. The commissioner shall appoint a director of the
9 office qualified by education and experience in negotiating and

10 procuring goods and materials and in administration.
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