
SENATE No. 588
By Mr. Moore, a petition (accompanied by bill, Senate, No. 588) of

Richard T. Moore, Stephen M. Brewer, Brian A. Joyce, Bruce E. Tarr
and Elizabeth A. Poirier for legislation to provide for the creation of the
health care cost containment council. Health Care.

In the Year Two Thousand and Three

An Act providing for the creation of the health care cost con-
TAINMENT COUNCIL, FOR ITS POWERS AND DUTIES, FOR HEALTH CARE
COST CONTAINMENT THROUGH THE COLLECTION AND DISSEMINATION
OF DATA, AND FOR PUBLIC ACCOUNTABILITY OF HEALTH CARE COST.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

2 This act shall be known and may be cited as the Health Care
Cost Containment Act

2 The Commonwealth finds that there exists in this State a major
3 crisis because of the continuing escalation of costs for health care
4 services. Because of the continuing escalation of costs, an increas-
-5 ingly large number of Massachusetts citizens have severely limited
6 access to appropriate and timely health care. Increasing costs are
7 also undermining the quality of health care services currently being
8 provided. Further, the continuing escalation is negatively affecting
9 the economy of this Commonwealth, is restricting new economic

10 growth and is impeding the creation of new job opportunities in
11 this Commonwealth. The continuing escalation of health care costs
12 is attributable to a number of interrelated causes, including:
13 (1) inefficiency in the present configuration of health care service
14 systems and in their operation; (2) the present system of health
15 care cost payments by third parties; (3) the increasing burden of
16 indigent care which encourages cost shifting; and (4) the absence

1 SECTION 1. Short Title

1 SECTION 2. Declaration
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17 of a concentrated and continuous effort in all segments of the
18 health care industry to contain health care costs. Therefore, it is
19 hereby declared to be the policy of the Commonwealth of Massa-
-20 chusetts to promote health care cost containment by creating an
21 independent council to be known as the Health Care Cost Contain-
-22 ment Council. It is the purpose of this legislation to promote the
23 public interest by encouraging the development of competitive
24 health care services, in which health care costs are contained and
25 to assure that all citizens have reasonable access to quality health
26 care. It is further the intent of this act to facilitate the continuing
27 provision of quality, cost-effective health services throughout the
28 Commonwealth by providing data and information to the pur-
-29 chasers and consumers of health care on both cost and quality of
30 health care services, and to assure access to health care services.
31 Nothing in this act shall prohibit a purchaser from obtaining from
32 its third-party insurer, carrier or administrator, nor relieve said
33 third-party insurer, carrier or administrator from the obligation of
34 providing, on terms consistent with past practices, data previously
35 provided to a purchaser pursuant to any existing or future arrange-
-36 ment, agreement or understanding.

1 SECTION 3. Creation
2 Chapter 118 G of the General Laws as appearing in the 2000 Offi-
-3 cial Edition is hereby amended by striking out sections one through
4 twenty-four and inserting in place the following sections:—
5 Section 1. Definitions
6 As used in this chapter, the following words shall, unless the
7 context clearly requires otherwise, have the following meanings:—
8 “Actual costs”, all direct and indirect costs incurred by a hos-
-9 pital or a community health center in providing medically neces-

-10 sary care and treatment to its patients, determined in accordance
11 with generally accepted accounting principles.
12 "Acute hospital”, the teaching hospital of the University of
13 Massachusetts Medical School and any hospital licensed under
14 section fifty-one of chapter one hundred and eleven and which
15 contains a majority of medical-surgical, pediatric, obstetric, and
16 maternity beds, as defined by the department of public health.
17 “Ambulatory service facility.” A facility licensed in this Com-
-18 monwealth, not part of a hospital, which provides medical, diag-
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patients not requiring hospitaliza-
ical facilities, ambulatory imaging
centers, freestanding emergency

providing ambulatory care which
;e. This term does not include the
dentists, whether for individual or

19 nostic or surgical treatment to
20 tion, including ambulatory surg
21 or diagnostic centers, birthing
22 rooms and any other facilities
23 charge a separate facility charj
24 offices of private physicians or
25 group practices.
26 “Bad debt”, an account receivable based on services furnished
27 to any patient which (i) is regarded as uncollectable, following
28 reasonable collection efforts consistent with regulations of the
29 division, which regulations shall allow third party payers to nego-
-30 tiate with hospitals to collect the bad debt of its enrollees, (ii) is
31 charged as a credit loss, (iii) is not the obligation of any govern
32 mental unit or of the federal government or any agency thereof
33 and (iv) is not free care.
34 “Carrier”, an insurer licensed or otherwise authorized to
35 transact accident or health insurance under chapter 175; a non-
-36 profit hospital service corporation organized under chapter 176A;
37 a nonprofit medical service corporation organized under chapter
38 176B;
39 “Case mix”, the description and categorization of a hospital’s
40 patient population according to criteria approved by the division
41 including, but not limited to, primary and secondary diagnoses,
42 primary and secondary procedures, illness severity, patient age
43 and source of payment.
44 “Charge” or “rate.” The amount billed by a provider for spe-
-45 cific goods or services provided to a patient, prior to any adjust-
-46 ment for contractual allowances.
47 “Child”, a person who is under eighteen years of age.
48 “Community health centers”, health centers operating in con-
-49 formance with the requirements of Section 330 of United States
50 Public Law 95-626 and shall include all community health centers
51 which file cost reports as requested by the division.
52 “Comprehensive cancer center”, the hospital of any institution
53 so designated by the national cancer institute under the authority
54 of 42 USC sections 408(a) and 408(b) organized solely for the
55 treatment of cancer, and offered exemption from the medicare
56 diagnosis related group payment system under 42 C.F.R.
57 405.475(f).
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58 “Council.” The Health Care Cost Containment Council.
59 “Covered services.” Any health care services or procedures
60 connected with episodes of illness that require either inpatient
61 hospital care or major ambulatory service such as surgical, med-
-62 ical or major radiological procedures, including any initial and
63 follow-up outpatient services associated with the episode of ill-
-64 ness before, during or after inpatient hospital care or major ambu-
-65 latory service. The term does not include routine outpatient
66 services connected with episodes of illness that do not require
67 hospitalization or major ambulatory service.
68 “Data source.” A hospital; ambulatory service facility; physician;
69 health maintenance organization, professional health services corpo-
-70 ration; commercial insurer providing health or accident insurance;
71 self-insured employer providing health or accident coverage or bene-
-72 fits for employees employed in the Commonwealth; administrator of
73 a self-insured or partially self-insured health or accident plan pro-
-74 viding covered services in the Commonwealth; any health and wel-
-75 fare fund that provides health or accident benefits or insurance
76 pertaining to covered service in the Commonwealth; the Department
77 of Medical Assistance for those covered services it purchases or pro-
-78 vides through the medical assistance program and any other payor
79 for covered services in the Commonwealth other than an individual.
80 "Dependent”, the spouse and children of any employee if such
81 persons would qualify for dependent status under the Internal
82 Revenue Code or for whom a support order could be granted
83 under chapters two hundred and eight, two hundred and nine or
84 two hundred and nine C.
85 “Disproportionate share hospital”, any acute hospital that
86 exhibits a payer mix where a minimum of sixty-three per cent of
87 the acute hospital's gross patient service revenue is attributable to
88 Title XVIII and Title XIX of the federal Social Security Act other
89 government payors and free care.
90 “DRG”, a patient classification scheme which provides a
91 means of relating the type of patients a hospital treats, such as its
92 case mix, to the cost incurred by the hospital.
93 “Eligible person”, a person who qualifies for financial assis-
-94 tance from a governmental unit in meeting all or part of the cost
95 of general health supplies, care or rehabilitative services and
96 accommodations.
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1
1
1

I
1
1
1

“Employee”, a person who performs services primarily in the
commonwealth for remuneration for a commonwealth employer. A
person who is self-employed shall not be deemed to be an employee.

97

98
99

“Employer”, an employer as defined in section one of chapter
one hundred and fifty-one A.

100
101

“Enrollee”, a person who becomes a member of an insurance
program of the division either individually or as a member of a
family.

102
103
104

“Financial requirements”, a hospital’s requirement for revenue
which shall include, but not be limited to, reasonable operating,
capital and working capital costs, the reasonable costs of depreci-
ation of plant and equipment and the reasonable costs associated
with changes in medical practice and technology.

105
106
107
108
109

“Fiscal year”, the twelve month period during which a hospital
keeps its accounts and which ends in the calendar year by which it

110
11l
112 is identified

“Free care”, unpaid hospital charges of medically necessary
services to (1) patients deemed financially unable to pay, in whole
or in part, for their care, pursuant to regulations of the division;

114
115

(2) uninsured patients who rec116 ve emergency care in a hospital
s other hospital care associated117 emergency room or who recei

118 with such emergency care serv hich the costs have not
19 been collected after despite re mable efforts in accordance with

120 regulations of the division; or n situations of medical
21 hardship in which major
22 depleted or can reasonably

alt h care ha

tl
mot be paid, as d4

5

26 be limited to: hospital se
a medical condition man

28 it not be limited to, severe pain
may result in jeopardizing the
medical attention is withheld;

cient severity which include, 1
which pain reasonably appear
patients’ health if immediate

29 r
30
31 serious impairment to bodily functions or serious dysfunction of
70

. e32 any bodily organ or part, examination or treatment for emergency
33 medical condition; active labor in women; or any such other
34 service rendered to the extent required pursuant to 42 USC
35 1395(dd).
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“General health supplies, care or rehabilitative services and
accommodations”, all supplies, care and services of medical,
optometric, dental, surgical, podiatric, psychiatric, therapeutic,
diagnostic, rehabilitative, supportive or geriatric nature, including
inpatient and outpatient hospital care and services, and accommo-
dations in hospitals, sanatoria, infirmaries, convalescent and
nursing homes, retirement homes, facilities established, licensed
or approved pursuant to the provisions of chapter one hundred and
eleven B and providing services of a medical or health-related
nature, and similar institutions including those providing treat-
ment, training, instruction and care of children and adults; pro-
vided, however, that rehabilitative service shall include only
rehabilitative services of a medical or health-related nature which
are eligible for reimbursement under the provisions of Title XIX
of the Social Security Act.

136
137
138
139
140
141
142
143
144
145
146
147
148
149
150

“Governmental unit”, the commonwealth, any department,
agency board or commission of the commonwealth, and any polit-
ical subdivision of the commonwealth.

151
152
153
154 “Gross inpatient service revenue”, the total dollar amount of a

hospital’s charges for inpatient services rendered in a fiscal year.155
156 “Gross patient service revenue”, the total dollar amount of a

hospital’s charges for services rendered in a fiscal year.157
158 “Health care services”, supplies, care and services of medical,

surgical, optometric, dental, podiatric, chiropractic, psychiatric,
therapeutic, diagnostic, preventative, rehabilitative, supportive or
geriatric nature including, but not limited to. inpatient and outpa-
tient acute hospital care and services; services provided by a com-
munity health center or by a sanatorium, as included in the
definition of "hospital” in Title XVIII of the federal Social Secu-
rity Act, and treatment and care compatible with such services or
by a health maintenance organization.

159
160
161
162
163
164
165
166
167 “Health care facility.” A general or special hospital, including

tuberculosis and psychiatric hospitals, kidney disease treatment
centers, including freestanding hemodialysis units, and ambula-
tory service facilities as defined in this section, and hospices, both
profit and nonprofit, and including those operated by an agency of
State or local government.

168
169
170
171
172

"Health care insurer.” Any person, corporation or other entity
that offers administrative, indemnity or payment services for

173
174
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health care in exchange for a premium or service charge under a
program of health care benefits, including, but not limited to, an
insurance company, association or exchange issuing health insur-
ance policies in this Commonwealth; hospital plan corporation;
professional health services plan; health maintenance organiza-
tion; preferred provider organization; fraternal benefit societies;
beneficial societies; and third-party administrators; but excluding
employers, labor unions or health and welfare funds jointly or
separately administered by employers or labor unions that pur-
chase or self-fund a program of health care benefits for their
employees or members and their dependents.

175
176
177
178
179
180
181
182
183
184
185

“Health maintenance organization.” An organized system
licensed pursuant to chapter 176G.

186
187

“Hospital.” An institution, licensed in this Commonwealth,
which is a general, tuberculosis, mental, chronic disease or other
type of hospital, or kidney disease treatment center, whether profit
or nonprofit, and including those operated by an agency of State
or local government.

188
189
190
191
192
193 “Health insurance company”, a company as defined in section

one of chapter one hundred and seventy-five which engages in the
business of health insurance.

194
195

“Health insurance plan”, the medicare program or an individual
or group contract or other plan providing coverage of health care
services and which is issued by a health insurance company, a
hospital service corporation, a medical service corporation or a
health maintenance organization.

196
197
198
199
200
201 “Health maintenance organization”, a company which provides

or arranges for the provision of health care services to enrolled
members in exchange primarily for a prepaid per capita or aggre-
gate fixed sum as further defined in section one of chapter one
hundred and seventy-six G.

202
203
204
205
206 “Hospital”, any hospital licensed under section fifty-one of

chapter one hundred and eleven, the teaching hospital of the Uni-
versity of Massachusetts Medical School and any psychiatric
facility licensed under section nineteen of chapter nineteen.

207
208
209
210 “Hospital agreement”, an agreement between a nonprofit hos-

pital service corporation and the hospital signatory thereto
approved by the division under section five of chapter one hun-
dred and seventy-six A.

2JI
212
213
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“Hospital service corporation”, a corporation established for
the purpose of operating a nonprofit hospital service plan as pro-
vided in chapter one hundred and seventy-six A.

214
215
216

“Indigent care.” The actual costs, as determined by the council,
for the provision of appropriate health care, on an inpatient or out-
patient basis, given to individuals who cannot pay for their care
because they are above the medical assistance eligibility levels
and have no health insurance or other financial resources which
can cover their health care.

21
218
219
220
221
11l

“Major ambulatory service.” Surgical or medical procedures,
including diagnostic and therapeutic radiological procedures,
commonly performed in hospitals or ambulatory service facilities,
which are not of a type commonly performed or which cannot be
safely performed in physicians’ offices and which require special
facilities such as operating rooms or suites or special equipment
such as fluoroscopic equipment or computed tomographic scan-
ners, or a postprocedure recovery room or short-term convalescent
room.

TO 3

224
225
226
227
228
229
230
231

“Managed health care plan”, a health insurance plan which pro-
vides or arranges for, supervises and coordinates health care serv-
ices to enrolled participants, including plans administered by
health maintenance organizations and preferred provider organiza-
tions.

232
233
234
235
236
237 “Medical procedure incidence variations.” The variation in the

incidence in the population of specific medical, surgical and radi-
ological procedures in any given year, expressed as a deviation
from the norm, as these terms are defined in the classical statis-
tical definition of “variation,” “incidence,” “deviation” and

238
239
240
241
242 norm.

“Medically indigent” or “indigent.” The status of a person as
described in the definition of indigent care.

243
244

“Medicaid program”, the medical assistance program adminis-
tered by the division of medical assistance pursuant to chapter one
hundred and eighteen E and in accordance with Title XIX of the
Federal Social Security Act or any successor statute.

245
246
247
248
249 “Medical assistance program", the medicaid program, the Vet-

erans Administration health and hospital programs and any other
medical assistance program operated by a governmental unit for
persons categorically eligible for such program.

250
251
252
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“Medically necessary services”, medically necessary inpatient
and outpatient services as mandated under Title XIX of the Fed-
eral Social Security Act. Medically necessary services shall not
include: (1) non-medical services, such as social, educational and
vocational services; (2) cosmetic surgery; (3) canceled or missed
appointments; (4) telephone conversations and consultations;
(5) court testimony; (6) research or the provision of experimental
or unproven procedures including, but not limited to, treatment
related to sex-reassignment surgery, and pre-surgery hormone
therapy; and (7) the provision of whole blood; and provided, how-
ever, that administrative and processing costs associated with the

253

254
255

256
257

258
259

260
261
262
263

provision of blood and its deri\
“Medical service corporath

the purpose of operating a nor
vided in chapter one hundred a

“Medicare program”, the i

264 atives shall be payable
265 n”, a corporation established for

profit medical service plan as pro-
id seventy-six B.

266

267
268 ledical insurance program estab
269 lished by Title XVIII of the Social Security Act
270 ‘Non-acute hospital”, any he pita! which is not an acute hospital,

an receiving health care services"n “Patient”, any natural per
from a hospital.I'll

“Payment.” The payments t
their services, exclusive of chc
they bill.

hat providers actually accept for
irity care, rather than the charges274

6

“Payor.” Any person or ent
health care insurers and purcha
providers for covered services.

6 including, but not limited to,
, that make direct payments to

“Physician.” An individi
Commonwealth to practice m

9 nsed under the laws of th

P ne uncompensa ■)

tion 18
übject to sur aid, dirarge

,
a

284 indirectly, by surcharge payors
ices and ambulatory surgical
center services on or after the (
vided, however, that “payment

ute hospitals for health serv
285 enters for ambulatory surgical

fective date of this section; pro-
subject to surcharge” shall not

286
287
288 include (i) payments, settlements, and judgments arising out of

third party liability claims for bodily injury which are paid under
the terms of property or casualty insurance policies, (ii) payments
made on behalf of Medicaid recipients, Medicare beneficiaries, or

289
290
291
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persons enrolled in policies issued pursuant to chapter 176K or
similar policies issued on a group basis; and provided further, that
“payments subject to surcharge” may exclude amounts estab-
lished in regulations promulgated by the division for which the
costs and efficiency of billing a surcharge payor or enforcing col-
lection of the surcharge from a surcharge payor would not be cost
effective.

292
293
294
295
296
297
298

“Private sector charges”, gross patient service revenue attribut-
able to all patients less gross patient service revenue attributable
to Titles XVIII and XIX, other publicly aided patients, free care
and bad debt.

299
300
301
302

“Preferred provider organization.” Any arrangement between a
health care insurer and providers of health care services which
specifies rates of payment to such providers which differ from their
usual and customary charges to the general public and which
encourage enrollees to receive health services from such providers.

303
304
305
306
307

“Provider.” A hospital, an ambulatory service facility or a
physician.

308
309

“Provider quality.” The extent to which a provider renders care
that, within the capabilities of modern medicine, obtains for
patients medically acceptable health outcomes and prognoses,
adjusted for patient severity, and treats patients compassionately
and responsively.

310
311
312
313
314
315 “Provider service effectiveness.” The effectiveness of services

rendered by a provider, determined by measurement of the medical
outcome of patients grouped by severity receiving those services.

316
317

“Publicly aided patient”, a person who receives hospital care
and services for which a governmental unit is liable, in whole or
in part, under a statutory program of public assistance.

318
319
320
321 “Public payer-dependent non-acute hospital”, any non-acute

hospital that (1) was certified by the Secretary of the United States
Department of Health and Human Services as participating in the
federal medicare program pursuant to clause (iv) of 42 USC
section 1395ww (d)(1)(B) on January first, nineteen hundred and
ninety-six; (2) is not owned by the commonwealth; and
(3) exhibits a payor mix in which a minimum of fifteen per cent of
such hospital’s gross patient service revenue, as reported on the
RSC-403 for hospital fiscal year nineteen hundred and ninety-
four, was attributable to Title XIX of the federal Social Security

322
323
324
325
326
327

328
329
330
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Act. Such term does not include a hospital that was reimbursed for
services provided to individuals entitled to medical assistance
under chapter one hundred and eighteen E for fiscal year nineteen
hundred and ninety-six pursuant to a contract between the hospital
and the division of medical assistance.

331
332
Hi

334
335

“Purchaser.” All corporations, labor organizations and other
entities that purchase benefits which provide covered services for
their employees or members, either through a health care insurer
or by means of a self-funded program of benefits, and a certified
bargaining representative that represents a group or groups of
employees for whom employers purchase a program of benefits
which provide covered services, but excluding entities defined in
this section as “health care insurers.”

336
337
338
339
340
341
342
343

“Raw data” or “data.” Data collected by the council under
section 6 in the form initially received. No data shall be released
by the council except as provided for in section 11.

344
345
346

“Revenue center”, a functioning unit of a hospital which pro-
vides distinctive services to a patient for a charge.

347
348

“Resident”, a person living in the commonwealth, as defined
by the division by regulation; provided, however, that such regula-
tion shall not define a resident as a person who moved into the
commonwealth for the sole purpose of securing health insurance
under this chapter. Confinement of a person in a nursing home,
hospital or other medical institution shall not in and of itself, suf-
fice to qualify such person as a resident.

349
350
351
352
353
354
355
356 “Self-employed”, a person who, at common law, is not consid-

ered to be an employee and whose primary source of income is
derived from the pursuit of a bona fide business.

357
358
359 “Self-insurance health plan”, a plan which provides health bene-

fits to the employees of a business, which is not a health insurance
plan, and in which the business is liable for the actual costs of the
health care services provided by the plan and administrative costs.

360
361
362
363 “Severity.” In any patient, the measureable degree of the poten-

tial for failure of one or more vital organs.364
365 “Small business”, a business in which the total number of full-

time employees, when averaged on an annual basis, does not
exceed fifty, including only of the self-employed.

366
367
368 “Sole community provider”, any acute hospital which qualifies

as a sole community provider under medicare regulations or under369
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regulations promulgated by the division, which regulations shall
consider factors including, but not limited to, such as isolated loca-
tion, weather conditions, travel conditions, percentage of
Medicare, Medicaid and free care provided and the absence of
other reasonably accessible hospitals in the area. Such hospitals
shall include those which are located more than twenty-five miles
from other such hospitals in the commonwealth and which provide
services for at least sixty percent of their primary service area.

370
371

374
5

376
3

“Specialty hospital”, an acute hospital which qualifies for an
exemption from the medicare prospective payment system regula-
tions or any acute hospital which limits its admissions to patients
under active diagnosis and treatment of eyes, ears, nose and throat
or to children or patients under obstetrical care.

378
379
380
381
382

“State institution”, any hospital, sanatorium, infirmary, clinic
and other such facility owned, operated or administered by the
commonwealth, which furnishes general health supplies, care or
rehabilitative services and accommodations.

383
384
385
386

“Surcharge payor,” an individual or entity that pays for or
arranges for the purchase of health care services provided by acute
hospitals and ambulatory surgical center services provided by
ambulatory surgical centers; provided, however, that the terms
“surcharge payor” shall not include Title XVIII and Title XIX
programs and their beneficiaries or recipients, other governmental
programs of public assistance and their beneficiaries or recipients,
and the workers compensation program established pursuant to
chapter 152.

387
388
389
390
391
392
393
394
395

“Third party payer”, an entity including, but not limited to, Title
XVIII and Title XIX programs, other governmental payers, insur-
ance companies, health maintenance organizations and nonprofit
hospital service corporations. Third party payer shall not include a
purchaser responsible for payment for health care services ren-
dered by a hospital, either to the purchaser or to the hospital.

396
397
398
399
400
401

“Title XIX,” Title XIX of the Social Security Act, 42 USC
1396 et seq., or any successor statute enacted into federal law for
the same purposes as Title XIX.

402
403
404

“Uninsured patient”, a patient who is not covered by a health
insurance plan, a self-insurance health plan, or a medical assis-
tance program.

405
406
407

Section 2. Health Care Cost Containment Council.408



SENATE No. 5882003]

(a) Establishment. — There is hereby established an indepen-
dent council to be known as the Health Care Cost Containment
Council.

409
410
411

(b) Composition.— The council shall consist of 13 voting
members, composed of and appointed in accordance with the
following:

412
413
414

a. The Secretary of the Executive Office of Health and Human
Services;

415
416

b. The Commissioner of the Division of Insurance417
c. The Commissioner of the Division of Medical Assistance418
d. Two representatives of the business community, at least one

of whom represents small business, who are purchasers of health
care as defined in section 3, none of which is primarily involved
in the provision of health care or health insurance, one of which
shall be appointed by the President of the Senate and one of which
shall be appointed by the Speaker of the House of Representatives
from a list of seven qualified persons recommended by the Asso-
ciated Industries Association of which three nominees shall be
representatives of small business;

419
420
421
422
423
424
425
426
427

e. Two representatives of organized labor, one of which shall be
appointed by the President of the Senate and one of which shall be
appointed by the Speaker of the House of Representatives from a
list of five qualified persons recommended by the Massachusetts
AFL-CIO;

428
429
430
431
432
433 f. One representative of consumers who is not primarily

involved in the provision of health care or health care insurance,
appointed by the Governor from a list of three qualified persons

434
435

recommended jointly by the President of the Senate and the
Speaker of the House;

436
437
438 g. One representative of hospitals, appointed by the Governor

from a list of three qualified hospital representatives recom-
mended by the Massachusetts Hospital Association. The represen-
tative under this paragraph may appoint a delegate to act for the
representative only at meetings of committees as provided for in
subsection (f)

439
440
441
442
443
444 h. One representative of physicians, appointed by the Governor

from a list of three qualified physician representatives recom-
mended by the Massachusetts Medical Society. The representative
under this paragraph may appoint a delegate to act for the repre-

445
446
447
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sentative only at meetings of committees as provided for in sub-
section (f);

448
449

i. One representative of nurses, appointed by the Governor from
a list of three qualified persons recommended by the Massachu-
setts Nurses Association and the Massachusetts Organization of
Nurses Executives;

450
451
452
453

j. One representative from a health maintenance organization,
appointed by the Governor from a list of three qualified persons rec-
ommended by the Massachusetts Association of Health Plans; and

454
455
456

k. One representative of a carrier, appointed by the Governor
from a list of three qualified persons recommended by the Massa-
chusetts Association of Health Plans.

457
458
459

1. In the case of each appointment to be made from a list sup-
plied by a specified organization, it is incumbent upon that organi-
zation to consult with and provide a list that reflects the input of
other equivalent organizations representing similar interests. Each
appointing authority will have the discretion to request additions
to the list originally submitted. Additional names will be provided
not later than 15 days after such request. Appointments shall be
made by the appointing authority no later than 90 days after
receipt of the original list. If, for any reason, any specified organi-
zation supplying a list should cease to exist, then the respective
appointing authority shall specify a new equivalent organization
to fulfill the responsibilities of this act.

460
461
462
463
464
465
466
467
468
469
470
471
472 (c) Chairs.— The members shall annually elect, by a majority vote

of the members, a chairperson and a vice chairperson of the council
from among the business and labor representatives on the council.

473
474

(d) Quorum. — Seven members shall constitute a quorum for
the transaction of any business, and the act by the majority of the
members present at any meeting in which there is a quorum shall
be deemed to be the act of the council.

475
476
477
478

(e) Meetings.— All meetings of the council shall be advertised
and conducted pursuant to Chapter 30A unless otherwise provided
in this section.

479
480
481

a. The council shall meet at least once every two months, and
may provide for special meetings as it deems necessary. Meeting
dates shall be set by a majority vote of the members of the council
or by the call of the chairperson upon seven days’ notice to all
council members.

482
483
484
485
486
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b. All meetings of the council shall be publicly advertised, as
provided for in this subsection, and shall be open to the public,
except that the council, through its bylaws, may provide for exec-
utive sessions of the council. No act of the council shall be taken
in an executive session.

487
488
489
490
491

c. The council shall file a schedule of its meetings with the Sec-
retary of State and shall publish a schedule of its meetings in at
least two newspapers, one newspaper in general circulation in the
Commonwealth. Such notice shall be published and filed at least
once in each calendar quarter and shall list the schedule of meet-
ings of the council to be held in the subsequent calendar quarter.
Such notice shall specify the date, time and place of the meeting
and shall state that the council’s meetings are open to the general
public, except that no such notice shall be required for executive
sessions of the council.

492
493
494
495
496
497
498
499
500
501

d. All action taken by the council shall be taken in open public
session, and action of the council shall not be taken except upon
the affirmative vote of a majority of the members of the council
present during meetings at which a quorum is present.

502
503
504
505
506 (f) Bylaws.—- The council shall adopt bylaws, not inconsistent

with this act, and may appoint such committees or elect such offi-
cers subordinate to those provided for in subsection (c) as it
deems advisable. The council shall provide for the approval and
participation of additional delegates appointed under subsection
b(g) and (h) so that each organization represented by delegates
under those paragraphs shall not have more than one vote on any
committee to which they are appointed. The council shall also
appoint a technical advisory group which shall, on an ad hoc
basis, respond to issues presented to it by the council or commit-
tees of the council and shall make recommendations to the
council. The technical advisory group shall include physicians,
researchers and biostatisticians. In appointing the technical advi-
sory group, the council shall consult with, and take nominations
from, the representatives of the Massachusetts Hospital Associa-
tion, the Massachusetts Medical Society or other like organiza-
tions. At its discretion, nominations shall be approved by the
executive committee of the council. If the subject matter of any
project exceeds the expertise of the technical advisory group,
physicians in appropriate specialties who possess current knowl-

507
508
509
510
511
512
513
514
515
516
517
518
519
520
521
522
523
524
525
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edge of the issue under study may be consulted. The technical
advisory group shall also review the availability and reliability of
severity of illness measurements as they relate to small hospitals
and psychiatric, rehabilitation and children’s hospitals and shall
make recommendations to the council based upon this review.

526
527

528
529
530

(g) Compensation.— The members of the council shall not
receive a salary or per diem allowance for serving as members of
the council but shall be reimbursed for actual and necessary
expenses incurred in the performance of their duties. Said
expenses may include reimbursement of travel and living
expenses while engaged in council business.

531
532
533
534
535
536

(h) Terms.—537
a. The terms of the Secretary of the Executive Office of Health

and Human Services, the Commissioner of the Division Medical
Assistance and the Commissioner of the Division of Insurance
shall be concurrent with their holding of public office. The nine
appointed council members shall each serve for a term of three
years and shall continue to serve thereafter until their successor is
appointed, except that, of the members first appointed:

538
539
540
541
542
543
544

i. One of the representatives of business and the representative
of consumers shall serve for a term to expire on June 30 of the
year following their appointment.

545
546
547

ii. One of the representatives of organized labor and the repre-
sentative of a carrier shall serve for a term to expire on June 30 of
the second year following their appointment.

548
549
550

iii. The other representatives of business and organized labor
and the representatives of hospitals, physicians and health mainte-
nance organizations shall serve for a term to expire on June 30 of
the third year following their appointment.

551
552
553
554
555 b. Vacancies on the council shall be filled in the same manner

in which they were originally designated under subsection (b),
within 60 days of the vacancy, except that when vacancies occur
among the representatives of business or organized labor, two
nominations shall be submitted by the organization specified in
subsection (b) for each vacancy on the council. If the officer
required in subsection (b) to make appointments to the council
fails to act within 60 days of the vacancy, the council chairperson
may appoint one of the persons recommended for the vacancy,
until the appointing authority makes the appointment.

556
557
558
559
560
561
562
563
564
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c. A member may be removed for just cause by the appointing
authority after recommendation by a vote of at least 8 members of
the council.

565
566
567

(i) Commencement of Operations568
a. Within 60 days after the effective date of this act, each orga569 a. Within 60 days after the el

570 nization or individual required
571 persons to the Governor, the

to submit a list of recommended
President of the Senate or the

ntatives under subsection (b)Speaker of the House of Rep
shall submit said list.

zn'i

b. Within 90 days of the effei
the President of the Senate and

active date of this act, the Governor,
1 the Speaker of the House of Rep-
the appointments called for in sub-
hall begin operations immediateh

574

576 resentatives shall make all of
section (b), and the council
following these appointments

5

578
(j) Subsequent appointments.-Submission of lists of recom-

mended persons and appointments of council members for the
second and succeeding terms shall be made in the same manner as
prescribed in subsection (b), except that:

579

580
581
582
583 a. Organizations required under subsection (b) to submit lists of

recommended persons shall do so at least 60 days prior to expira-
tion of the council members’ terms.

584
585

586 b. The officer required under subsection (b) to make appointments
to the council shall make said appointments at least 30 days prior to58

expiration of the council members’ terms. If the appointments are588

589 not made within the specified me, the council chairperson may
590 nded individmake interim appointments fro
591 uals. An interim appointment hall be valid only until the appn

a) makes the required appointmer
he required officer or by the chai

592 priate officer under subsi
595 Whether the annnintmenWhether the appointmen
594 person of the council, the appointment shall become effective imme-
-595 diately upon expiration of the incumbent member’s term.
596 (k) Appointments of acting councilors.-Should any organization596 (k) Appointments of acting c
597 or individual fail to submit a list of recommended persons as
598 required under subsection (b) within the time limits in

subsection (i) or (j), the officer designated to make the appoint-
ment under subsection (b) shall appoint as many acting councilors
as required under subsection (b) until such time as the list of rec-
ommended persons is submitted by the original organization as
required in subsection (b).

599
600
601
602
603
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Section 3. Powers and duties of the council604
(a) General powers.—The council shall exercise all powers

necessary and appropriate to carry out its duties, including the
following:

605
606
607

a. To employ an executive director, investigators and other staff
necessary to comply with the provisions of this act and regulations
promulgated thereunder, to employ or retain legal counsel, and to
engage professional consultants, as it deems necessary to the per-
formance of its duties. Any consultants, other than sole source
consultants, engaged by the council shall be selected in accor-
dance with the provisions for contracting with vendors set forth in
section 12.

608
609
610
611
612
613
614
615

b. To fix the compensation of all employees and to prescribe
their duties. Notwithstanding the independence of the council
under section 2(a), employees under this paragraph shall be
deemed employees of the commonwealth for the purpose of bene-
fits provided for under Chapter 32 and 32A of the General Laws.

616
617
618
619
620
621 c. To make and execute contracts and other instruments,

including those for purchase of services and purchase or leasing of
equipment and supplies, necessary or convenient to the exercise of
the powers of the council. Any such contract shall be let only in
accordance with the provision for contracting with vendors set
forth in section 12.

622
623
624
625
626
627 d. To enter into agreement or transactions with any federal,

state or municipal agency or other public institution or with any
private individual, partnership, firm, corporation, association or
other entity;

628
629
630
631 e. To acquire, own, hold, dispose of, and encumber personal

property and to lease real property in the exercise of its powers
and the performance of its duties;

632
633
634 f. To maintain a prudent level of reserve funds to protect the

solvency of any trust funds under the operations and control of the
council;

635
636
637 g. To conduct examinations and investigations, to conduct

audits, pursuant to the provisions of subsection (c), and to hear
testimony and take proof, under oath or affirmation, at public or
private hearings, on any matter necessary to its duties.

638
639
640

h. To do all things necessary to carry out its duties under the
provisions of this act.

641
642
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(b) Rules and regulations.—The council may adopt and amend
rules and regulations in accordance with chapter 30A for the
administration of its duties and power and to effectuate the provi-
sion and purposes of this act.

643
644
645
646

(c) Audit powers.—The council shall have the right to indepen-
dently audit all information required to be submitted by data
sources as needed to corroborate the accuracy of the submitted
data, pursuant to the following;

647
648
649
650

a. Audits of information submitted by providers or health care
insurers shall be performed on a sample and issue-specific basis,
as needed by the council, and shall be coordinated, to the extent
practicable, with audits performed by the Commonwealth. All
health care insurers and providers are hereby required to make
those books, records of accounts and any other data needed by the
auditors available to the council at a convenient location within 30
days of a written notification by the council.

651
652
653
654
655
656
657
658
659 b. Audits of information submitted by purchasers shall be per-

formed on a sample basis, unless there exists reasonable cause to
audit specific purchasers, but in no case shall the council have the
power to audit financial statements of purchasers.

660
661
662
663 c. All audits performed by the council shall be performed at the

expense of the council.664
665 (d) General duties and functions. The council is hereby autho-

rized to and shall perform the following duties and functions;666
667 a. Develop a computerized system for the collection, analysis

and dissemination of data. The council may contract with a vendor
who will provide such data processing services. The council shall
assure that the system will be capable of processing all data
required to be collected under this act. Any vendor selected by the
council shall be selected in accordance with the provisions of
section 12, and said vendor shall relinquish any and all proprietary
rights or claims to the database created as a result of implementa-
tion of the data processing system.

668
669
670
671
672
673
674
675
676 b. Establish a Massachusetts Uniform Claims and Hilling Form

for all data sources and all providers that shall be utilized and
maintained by all data sources and all providers for all services
covered under this act.

677
678
679
680 c. Collect and disseminate data, as specified in section 4, and

other information from data sources to which the council is enti-681
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tied, prepared according to formats, time frames and confiden-
tiality provisions as specified in sections 4 and 6, and by the
council.

682
683
684

d. Adopt and implement a methodology to collect and dissemi-
nate data reflecting provider quality and provider service effec-
tiveness pursuant to section 4 and to continuously study quality of
care systems.

685
686
687
688

e. Subject to the restrictions on access to raw data set forth in
section 6, issue special reports and make available raw data as
defined in section 1 to any purchaser requesting it. Sale by any
recipient or exchange or publication by a recipient, other than a
purchaser, of raw council data to other parties without the express
written consent of, and under terms approved by, the council shall
be unauthorized use of data pursuant to section 6(c).

689
690
691
692
693
694
695

f. On an annual basis, file with the General Court on the first
Wednesday in November, a list of all the raw data reports it has
prepared under section 6(f) and a description of the data obtained
through each computer-to-computer access it has provided under
section 6(f) and of the names of the parties to whom the council
provided the reports or the computer-to-computer access during
the previous month.

696
697
698
699
700
701
702
703 g. Promote competition in the health care and health insurance

markets.704
705 h. Assure that the use of council data does not raise access bar-

riers to care.706
707 i. Make annual reports to the General Court on the first

Wednesday in March on the rate of increase in the cost of health
care in the Commonwealth and the effectiveness of the council in
carrying out the legislative intent of this act. In addition, the
council may make recommendations on the need for further health
care cost containment legislation. The council shall also make
annual reports to the General Court on the quality and effective-
ness of health care and access to health care for all citizens of the
Commonwealth.

708
709
710
711
712
713
714
715

j. Adopt, within one year, a model patient itemized statement for
all providers, which itemizes all charges for services, equipment, sup-
plies and medicine, designed to be more understandable than current
patient bills. Each provider shall be required to utilize said model
patient itemized statement for covered services within 90 days of

716
717
718
719
720



SENATE No. 5882003]

adoption of said form by the council. Such model patient itemized
statements shall be written in language that is understandable to the
average person and be presented to each patient upon discharge from
a health care facility or provision of patient services or within a rea-
sonable time thereafter. Patients may request a copy of their Massa-
chusetts Uniform Claims and Billing Form; and, upon request, the
provider shall furnish this form to the patient within 30 days.

k. Conduct studies and publish reports thereon analyzing the

721

724
725

726

728
effects that non-inpatient, alter lalive health care delivery systems

e systems shall include, but not be
organizations; preferred provider

729

30 have on health care costs. The
31 limited to; health maintenance
32 organizations; primary health
33 attendant care; ambulatory se

care facilities; home health care
vice facilities; freestanding emer

34 gency centers; birthing cente and hospice care. These reports
Court and shall be made avail-35 shall be submitted to the Gem

36 able to the public
1. Conduct studies and mak eports concerning the utilization

of experimental and nonexperimental transplant surgery and other
highly technical and experimental procedures, including costs and

38

39
740 mortality rates
741 m. Review and comment u all capital expenditure projects

pursuant to the provisions of742 requiring a determination of
743 section twenty-five of chapt r one hundred and eleven of the

tot limited to, less costly or more744 General Laws, including, bi
745 effective alternative financing

746 diate and long-term financial
ble impac

the availab4 ft

the depar
ach proiecmendation50

51 record compiled by said depart
ject. The council executive dir

t durir
52 shall appear and comment on

753 any application for a determination of need where a public hearing is
754 required pursuant to the provisions of said section twenty-five C of
755 said chapter. To carry out the purposes of this paragraph, the council
756 executive director shall act as a liaison with said department
757 n. To contract pursuant to section 12, with a third part adminis
758 trator to administer the uncompensated care pool established by
759 section 22.
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60 o. To oversee the health finance unit established pursuant to
61 section 14.

1 SECTION 4. Data submission and collection
2 (a) Submission of data.—The council is hereby authorized to
3 collect and data sources are hereby required to submit, upon
4 request of the council, all data required in this section, according
5 to uniform submission formats, coding systems and other tech-
-6 nical specifications necessary to render the incoming data substan-
-7 tially valid, consistent, compatible and manageable using
8 electronic data processing according to data submission schedules,
9 such schedules to avoid, to the extent possible, submission of

10 identical data from more than one data source, established and
11 promulgated by the council in regulations pursuant to its authority
12 under section 3(b). If payor data is requested by the council, it
13 shall, to the extent possible, be obtained from primary payor
14 sources.
15 (b) Massachusetts Uniform Claims and Billing Form.—The
16 council shall adopt, within 180 days of the commencement of its
17 operations pursuant to section 2(i), a Massachusetts Uniform
18 Claims and Billing Form format. The council shall furnish said
19 claims and billing form format to all data sources, and said claims
20 and billing form shall be utilized and maintained by all data
21 sources for all services covered by this act. The Massachusetts
22 Uniform Claims and Billing Form shall consist of the Uniform
23 Hospital Billing Form ÜB-82/HCFA-1450, and the HCFA-1500,
24 or their successors, as developed by the National Uniform Billing
25 Committee, with additional fields as necessary to provide all of
26 the data set forth in subsections (c) and (d).
27 (c) Data elements.—For each covered service performed in
28 Massachusetts, the council shall be required to collect the
29 following data elements:
30 a. uniform patient identifier, continuous across multiple
31 episodes and providers;
32 b. patient date of birth;
33 c. patient sex;
34 d. patient race, consistent with the method of collection of
35 race/ethnicity data by the United States Bureau of the Census and
36 the United States Standard Certificates of Live Birth and Death;
37 e. patient ZIP Code number;



SENATE No. 5882003]

38 f. date of admission;
39 g. date of discharge;
40 h. principal and up to five secondary diagnoses by standard
41 code, including external cause code;
42 i. principal procedure by council-specified standard code and
43 date;
44 j. up to three secondary procedures by council- specified stan-
-45 dard codes and dates;
46 k. uniform health care facility identifier, continuous across
47 episodes, patients and providers;
48 1. uniform identifier of admitting physician, by unique physi-
-49 cian identification number established by the council, continuous
50 across episodes, patients and providers;
51 m. uniform identifier of consulting physicians, by unique physi-
-52 cian identification number established by the council, continuous
53 across episodes, patients and providers;
54 n. total charges of health care facility, segregated into major
55 categories, including, but not limited to, room and board, radi-
-56 ology, laboratory, operating room, drugs, medical supplies and
57 other goods and services according to guidelines specified by the
58 council;
59 o. actual payments to health care facility, segregated, if avail-
-60 able, according to the categories specified in paragraph n;
61 p. charges of each physician or professional rendering service
62 relating to an incident of hospitalization or treatment in an ambu-
-63 latory service facility;
64 q. actual payments to each physician or professional rendering
65 service pursuant to paragraph p;
66 r. uniform identifier of primary payor
67 s. ZIP Code number of facility where health care service is ren-
-68 dered;
69 t. uniform identifier for payor group contract number;
70 u. patient discharge status; and
71 v. provider service effectiveness and provider quality pursuant
72 to section 3(d)(d) and subsection (d).
73 (d) Provider quality and provider service effectiveness data ele-
-74 ments.—In carrying out its duty to collect data on provider quality
75 and provider service effectiveness under section 3(d)(d) and sub-
-76 section (c)(v), the council shall define a methodology to measure
77 provider service effectiveness which may include additional data
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elements to be specified by the council sufficient to carry out its
responsibilities under section 3(d)(d). The council may adopt a
nationally recognized methodology of quantifying and collecting
data on provider quality and provider service effectiveness until
such time as the council has the capability of developing its own
methodology and standard data elements. The council shall
include in the Massachusetts Uniform Claims and Billing Form a
field consisting of the data elements required pursuant to subsec-
tion (c)(v) to provide information on each provision of covered
services sufficient to permit analysis of provider quality and
provider service effectiveness within 180 days of commencement
of its operations pursuant to section 2.

8

9

80

81
82
83
84
85

86
87
88
89

(e) Reserve field utilization and addition or deletion of data ele-
ments.—The council shall include in the Massachusetts Uniform
Claims and Billing Form a reserve field. The council may utilize
the reserve field by adding other data elements beyond those
required to carry out its responsibilities under section 3(d)(c) and
(d) and subsections (c) and (d), or the council may delete data ele-
ments from the Massachusetts Uniform Claims and Billing Form
only by a majority vote of the council and only pursuant to the
following procedure:

90
91
92
93
94
95
96
97
98
99 a. The council shall obtain a cost-benefit analysis of the pro-

posed addition or deletion, which shall include the cost to data
sources of any proposed additions.

100
101
102 b. The council shall publish notice of the proposed addition or

deletion, along with a copy or summary of the cost-benefit
analysis, with the General Court, and such notice shall include
provision for a 60-day comment period.

103
104
105

c. The council may hold additional hearings or request such
other reports as it deems necessary and shall consider the com-
ments received during the 60-day comment period and any addi-
tional information gained through such hearings or other reports
in making a final determination on the proposed addition or dele-
tion.

106
107
108
109
no
11l
112 (f) Other data required to be submitted.-Providers are hereby

required to submit and the council is hereby authorized to collect,
in accordance with submission dates and schedules established by
the council, the following additional data, provided such data is
not available to the council from public records:

113
114
115
116
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a. Audited annual financial reports of all hospitals and ambula-
tory service facilities providing covered services as defined in
section 1.

117
118
119

b. The Medicare cost report OMB Form 2552 or equivalent
Federal form, or the AG-12 form for Medical Assistance or suc-
cessor forms, whether completed or partially completed, and

120
121
122

including the settled Medicare cost report and the certified AG-12
form.

123
124

c. Additional data, including, but not limited to, data which can125
be used to provide at least the following information:

and surgical procedures in the popu
26

i. the incidence of medical
lation for individual provider128

ii. physicians who provide covered services and accept medical129
130 assistance patients;

iii. physicians who provide covered services and accept
Medicare assignment as full payment;

131
132

iv. mortality rates for specified diagnoses and treatments
grouped by severity, for individual providers;134

135 v. rates of infection for specified diagnoses and treatments,
grouped by severity, for individual providers;136

vi. morbidity rates for specified diagnoses and treatments
grouped by severity, for individual providers;

i

138
139 vii. readmission rates for specified diagnoses and treatments,

grouped by severity, for individual providers; and rate of inci-
dence of postdischarge professional care for selected diagnoses
and procedures, grouped by severity, for individual providers.

140
141
142

d. Any other data the council requires to carry out its responsi
bilities pursuant to section 3(d).144

145 (g) Allowance for clarification or dissents.—The council shall
maintain a file of written statements submitted by data sources
who wish to provide an explanation of data that they feel might be
misleading or misinterpreted. The council shall provide access to
such file to any person and shall, where practical, in its reports
and data files indicate the availability of such statements. When
the council agrees with such statements, it shall correct the appro-
priate data and comments in its data files and subsequent reports.

146
147
148
149
150
151
152
153 (h) Availability of data.—Nothing in this act shall prohibit a

purchaser from obtaining from its health care insurer, nor relieve
said health care insurer from the obligation of providing said pur-

154
155
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156 chaser, on terms consistent with past practices, data previously
157 provided or additional data not currently provided to said pur-
-158 chaser by said health care insurer pursuant to any existing or
159 future arrangement, agreement or understanding.

SECTION 5. Data dissemination and publication
(a) Public reports. —Subject to the restrictions on access to

council data set forth in section 6 and utilizing the data collected
under section 4 as well as other data, records and matters of
record available to it, the council shall prepare and issue reports to
the General Court and to the general public, according to the
following provisions;

7

i

4
5

6
7
8 a. The council shall, for every provider within the Common-

wealth and within appropriate regions and subregions within the
Commonwealth and for those inpatient and outpatient services
which, when ranked by order of frequency, account for at least
65% of all covered services and which, when ranked by order of
total payments, account for at least 65% of total payments, pre-
pare and issue reports that at least provide information on the
following:

9
10
11
12
13
14
15

i. Comparisons among all providers of payments received,
charges, population-based admission or incidence rates, and
provider service effectiveness, such comparisons to be grouped
according to diagnosis and severity, and to identify each provider
by name and type or specialty.

16
17
18
19
20

ii. Comparisons among all providers, except physicians, of
inpatient and outpatient charges and payments for room and
board, ancillary services, drugs, equipment and supplies and total
services, such comparisons to be grouped according to provider
quality and provider service effectiveness and according to diag-
nosis and severity, and to identify each health care facility by
name and type.

21
77

23
24
25
26
97

iii. Until and unless a methodology to measure provider quality
and provider service effectiveness pursuant to sections 3(d)(d) and
4(c) and (d) is available to the council, comparisons among all
providers, grouped according to diagnosis, procedure and severity,
which identify facilities by name and type and physicians by name
and specialty, of charges and payments received, readmission
rates, mortality rates, morbidity rates and infection rates.

28
29
30
31
'l'l
i

34
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35 Following adoption of the methodology specified in sections
36 3(d)(d) and 4(c) and (d), the council may, at its discretion, discon-
-37 tinue publication of this component of the report.
38 iv. The incidence rate of selected medical or surgical proce-
-39 dures. the provider service effectiveness and the payments
40 received for those providers, identified by the name and type or
41 specialty, for which these elements vary significantly from the
42 norms for all providers.
43 b. In preparing its reports under paragraph a, the council shall
44 ensure that factors that have the effect of either reducing provider
45 revenue or increasing provider costs, and other factors beyond a
46 provider’s control which reduce provider competitiveness in the
47 market place, are explained in the reports. It shall also ensure that
48 any clarifications and dissents submitted by individual providers
49 under section 4(g) are noted in any reports that include release of
50 data on that individual provider.
51 c. The council shall, for all providers within the Common-
-52 wealth and within appropriate regions and subregions within the
53 Commonwealth, prepare and issue quarterly reports that at least
54 provide information on the:
55 i. number of physicians, by specialty, on the staff of each hos-
-56 pital or ambulatory service facility and those physicians on the
57 staff that accept Medicare assignment as full payment and that
58 accept Medical Assistance patients.
59 d. The council shall publish all reports required in this section
60 with the General Court and shall publish, in at least one news-
-61 paper of general circulation in each subregion within the Com-
-62 monwealth, reports on the providers in that subregion and
63 subregions adjacent to it. In addition, the council shall advertise
64 annually the availability of these reports and the charge for dupli-
-65 cation and in at least one newspaper of general circulation in each
66 subregion within the Commonwealth at least once in each cal-
-67 endar quarter.
68 (b) Raw data reports and computer access to council data.- The
69 council shall provide special reports derived from raw data and a
70 means for computer-to-computer access to its raw data to any pur-
-71 chaser, pursuant to section 6(f). The council shall provide such
72 reports and computer-to-computer access, at its discretion, to
73 other parties, pursuant to section 6(g). The council shall provide
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4 these special reports and computer-to-computer access in as
5 timely a fashion as the council’s responsibilities to publish the

76 public reports required in this section will allow. Any such provi-
77 sion of special reports or computer-to-computer access by the
78 council shall be made only subject to the restrictions on access to
79 raw data set forth in section 6(b) and only after payment for costs
80 of preparation or duplication pursuant to section 6(f) or (g).

1 SECTION 6. Access to council data.
2 (a) Public access.—The information and data received by the
3 council shall be utilized by the council for the benefit of the
4 public and public officials. Subject to the specific limitations set
5 forth in this section, the council shall make determinations on
6 requests for information in favor of access.
7 a. Outreach programs.—The council shall develop and imple-
-8 ment outreach programs designed to make its information under-
-9 standable and usable to purchasers, providers, other

10 Commonwealth agencies and the general public. The programs
11 shall include efforts to educate, through pamphlets, booklets, sem-
-12 inars and other appropriate measures and to facilitate making
13 more informed health care choices.
14 (b) Limitations on access. —Unless specifically provided for in
15 this act, neither the council nor any contracting system vendor
16 shall release and no data source, person, member of the public or
17 other user of any data of the council shall gain access to:
18 a. Any raw data of the council that does not simultaneously dis-
-19 close payment, as well as provider quality and provider service
20 effectiveness pursuant to sections 3(d)(d) and 4(d) or s(a)(a)(iii).
21 b. Any raw data of the council which could reasonably be
22 expected to reveal the identity of an individual patient.
23 c. Any raw data of the council which could reasonably be
24 expected to reveal the identity of any purchaser, as defined in
25 section 1, other than a purchaser requesting data on its own group
26 or an entity entitled to said purchaser's data pursuant to subsec-
-27 tion(f).
28 d. Any raw data of the council relating to actual payments to
29 any identified provider made by any purchaser, except that this
30 provision shall not apply to access by a purchaser requesting data
31 on the group for which it purchases or otherwise provides covered
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32 services or to access to that same data by an entity entitled to the
33 purchaser’s data pursuant to subsection (f).
34 e. Any raw data disclosing discounts or differentials between
35 payments accepted by providers for services and their billed
36 charges obtained by identified payors from identified providers
37 unless comparable data on all other payors is also released and the
38 council determines that the release of such information is not prej-
-39 udicial or inequitable to any individual payor or provider or group
40 thereof. In making such determination the council shall consider
41 that it is primarily concerned with the analysis and dissemination
42 ofpayments to providers, not with discounts.
43 (c) Unauthorized use of data.—Any person who knowingly
44 releases council data violating the patient confidentiality, actual
45 payments, discount data or raw data safeguards set forth in this
46 section to an unauthorized person commits a misdemeanor of the
47 first degree and shall, upon conviction, be sentenced to pay a fine
48 of $lO,OOO or to imprisonment for not more than five years, or
49 both. An unauthorized person who knowingly receives or pos-
-50 sesses such data commits a misdemeanor.
51 (d) Unauthorized access to data.—Should any person inadver-
-52 tently or by council error gain access to data that violates the safe-
-53 guards set forth in this section, the data must immediately be
54 returned, without duplication, to the council with proper notifica-
-55 tion.
56 (e) Public access to records.—All public reports prepared by
57 the council shall be public records and shall be available to the
58 public for a reasonable fee.
59 (f) Access to raw council data by purchasers.-Pursuant to sections
60 3(d)(e) and s(b) and subject to the limitations on access set forth in
61 subsection (b) in this section, the council shall provide access to its
62 raw data to purchasers in accordance with the following procedure:
63 a. Special reports derived from raw data of the council shall be
64 provided by the council to any purchaser requesting such reports.
65 b. A means to enable computer-to-computer access by any pur-
-66 chaser to raw data of the council as defined in section 1 shall be
67 developed, adopted and implemented by the council, and the
68 council shall provide such access to its raw data to any purchaser
69 upon request.
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70 c. In the event that any employer obtains from the council, pur-
-71 suant to paragraph a or (b), data pertaining to its employees and
72 their dependents for whom said employer purchases or otherwise
73 provides covered services as defined in section 1 and who are rep-
-74 resented by a certified collective bargaining representative, said
75 collective bargaining representative shall be entitled to that same
76 data, after payment of fees as specified in paragraph d. Likewise,
77 should a certified collective bargaining representative obtain from
78 the council, pursuant to paragraph (a) or (b), data pertaining to its
79 members and their dependents who are employed by and for
80 whom covered services are purchased or otherwise provided by
81 any employer, said employer shall be entitled to that same data,
82 after payment of fees as specified in paragraph d.
83 d. In providing for access to its raw data, the council shall
84 charge the purchasers which originally obtained such access a fee
85 sufficient to cover its costs to prepare and provide special reports
86 requested pursuant to paragraph a or to provide computer-to-com-
-87 puter access to its raw data requested pursuant to paragraph b.
88 Should a second or subsequent party or parties request this same
89 information pursuant to paragraph c, the council shall charge said
90 party a reasonable fee.
91 (g) Access to raw council data by other parties.—Subject to the
92 limitations on access to raw council data set forth in subsection
93 (b) in this section, the council may, at its discretion, provide
94 special reports derived from its raw data or computer-to- com-
-95 puter access to parties other than purchasers. The council shall
96 publish regulations that set forth the criteria and the procedure it
97 shall use in making determinations on such access, pursuant to the
98 powers vested in the council in section 2. In providing such
99 access, the council shall charge the party requesting the access a

100 reasonable fee.

1 SECTION 7. Special studies and reports
2 (a) Special studies.—The council may publish or contract for
3 publication of special studies. Any special study so published
4 shall become a public document.
5 (b) Special reports. —a. Any council may study and issue a
6 report on the special medical needs, demographic characteristics.
7 access or lack thereof to health care services and need for
8 financing of health care services of:
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9 i. Senior citizens, particularly low-income senior citizens,
10 senior citizens who are members of minority groups and senior
11 citizens residing in low-income urban or rural areas.
12 ii. Low-income urban or rural areas
13 iii. Minority communities.
14 iv. Women.
15 v. Children
16 vi. Unemployed workers
17 vii. Veterans.
18 b. The reports shall include information on the current avail-
-19 ability of services to these targeted parts of the population, and
20 whether access to such services has increased or decreased over
21 the past ten years, and specific recommendations for the improve-
-22 ment of their primary care and health delivery systems, including
23 disease prevention and comprehensive health care services. The
24 council may also study and report on the effects of using prepaid,
25 capitated or HMO health delivery systems as ways to promote the
26 delivery of primary health care services to the underserved seg-
-27 ments of the population enumerated above.
28 c. The council may study and report on the short- term and long-
-29 term fiscal and programmatic impact on the health care consumer
30 of changes in ownership of hospitals from nonprofit to profit,
31 whether through purchase, merger or the like. The department may
32 also study and report on factors, which have the effect of either
33 reducing provider revenue or increasing provider cost, and other
34 factors beyond a provider’s control, which reduce provider com-
-35 petitiveness in the marketplace, are explained in the reports.

1 SECTION 8. Enforcement; penalty.
2 (a) Compliance enforcement.—The council shall have standing
3 to bring an action in law or in equity through private counsel in
4 any court of common pleas to enforce compliance with any provi-
-5 sion of this act, except section 7, or any requirement or appropriate
6 request of the council made pursuant to this act. In addition, the
7 Attorney General is authorized and shall bring any such enforce-
-8 ment action in aid of the council in any court of common pleas at
9 the request of the council in the name of the Commonwealth.

10 (b) Penalty.—Any person who fails to supply data pursuant to
11 section 4 commits a misdemeanor and shall, upon conviction, be
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12 sentenced to pay a fine not to exceed $l,OOO. Each day on which
13 the required data is not submitted constitutes a separate offense
14 under this paragraph. Any person who, after being sentenced
15 under paragraph (a), fails to supply data pursuant to section 4
16 commits a misdemeanor and shall, upon conviction, be sentenced
17 to pay a fine of $lO,OOO or to imprisonment for not more than five
18 years, or both. In addition, the appropriate licensing authority may
19 suspend or revoke, after an adjudicatory proceeding in accordance
20 with chapter thirty A, the license of any provider of services that
21 knowingly fails to file with the council data, statistics, schedules
22 or other information required by this section or by any regulation
23 of the council or that knowingly falsifies the same.

1 SECTION 9. Research and demonstration projects
2 The council shall actively encourage research and demonstra-
-3 tions to design and test improved methods of assessing provider
4 quality, provider service effectiveness and efficiency. To that end,
5 provided that no data submission requirements in a mandated
6 demonstration may exceed the current reserve field on the Massa-
-7 chusetts Uniform Claims and Billing Form, the council may:
8 a. Authorize contractors engaged in health services research
9 selected by the council, pursuant to the provisions of section 12,

10 to have access to the council’s raw data files, providing such enti-
-11 lies assume any contractual obligations imposed by the council to
12 assure patient identity confidentiality.
13 b. Place data sources participating in research and demonstra-
-14 tions on different data submission requirements from other data
15 sources in this Commonwealth.
16 c. Require data source participation in research and demonstra-
-17 tion projects when this is the only testing method the council
18 determines is promising.

1 SECTION 10. Grievances and Hearings
2 (a) Procedures and requirements.—Pursuant to its powers to pub-
-3 lish regulations under section 3(b) and with the requirements of this
4 section, the council is hereby authorized and directed to establish
5 procedures and requirements for the filing, hearing and adjudication
6 of grievances against the council of any data source. Such proce-
-7 dures and requirements shall be published with the General Court.
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8 (b) Claims; hearings.—Grievance claims of any data source
9 shall be submitted to the council or to a third party designated by

10 the council, and the council or the designated third party shall
11 convene a hearing, if requested, and adjudicate the grievance.

1 SECTION 11. Antitrust provisions.
2 Persons or entities required to submit data or information under
3 this act or receiving data or information from the council in accor-
-4 dance with this act are declared to be acting pursuant to State
5 requirements embodied in this act and shall be exempt from
6 antitrust claims or actions grounded upon submission or receipt of
7 such data or information.

1 SECTION 12. Contracts with vendors
2 (a) Any contract with any vendor other than a sole source
3 vendor for purchase of services or for purchase or lease of sup-
-4 plies and equipment related to the council’s powers and duties
5 shall be let only after a public bidding process and only in accor-
-6 dance with the following provisions, and no contract shall be let
7 by the council that does not conform to these provisions:
8 a. The council shall prepare specifications fully describing the
9 services to be rendered or equipment or supplies to be provided by

10 a vendor and shall make these specifications available for inspec-
-11 tion by any person at the council’s offices during normal working
12 hours and at such other places and such other times as the council
13 deems advisable.
14 b. The council shall publish notice of invitations to bid. The
15 council shall also publish such notice in at least four newspapers
16 in genera! circulation in the Commonwealth on at least three occa-
-17 sions at intervals of not less than three days. Said notice shall
18 include at least the following:
19 i. The deadline for submission of bids by prospective vendors,
20 which shall be no sooner than 30 days following the latest publi-
-21 cation of the notice as prescribed in this paragraph.
22 ii. The locations, dates and times during which prospective ven-
-23 dors can examine the specifications required in paragraph (a).
24 hi. The date, time and place of the meeting or meetings of the
25 council at which bids will be opened and accepted.
26 iv. A statement to the effect that any person is eligible to bid
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27 c. Bids shall be accepted as follows
28 i. No council member who is affiliated in any way with any
29 bidder shall vote on the awarding of any contract for which said
30 bidder has submitted a bid, and any council member who has an
31 affiliation with a bidder shall state the nature of the affiliation
32 prior to any vote of the council.
33 ii. Bids shall be opened and reviewed by the appropriate
34 council committee, which shall make recommendations to the
35 council on approval. Bids shall be accepted and such acceptance
36 shall be announced only at a public meeting of the council as
37 defined in section 2(e), and no bids shall be accepted at an execu-
-38 live session of the council.
39 iii. The council may require that a certified check, in an amount
40 determined by the council, accompany every bid, and, when so
41 required, no bid shall be accepted unless so accompanied.
42 d. In order to prevent any party from deliberately underbidding
43 contracts in order to gain or prevent access to council data, the
44 council may award any contract at its discretion, regardless of the
45 amount of the bid, pursuant to the following:
46 i. Any bid accepted must reasonably reflect the actual cost of
47 services provided.
48 ii. Any vendor so selected by the council shall be found by the
49 council to be of such character and such integrity as to assure, to
50 the maximum extent possible, adherence to all the provisions of
51 this act in the provision of contracted services.
52 iii. The council may require the selected vendor to furnish.
53 within 20 days after the contract has been awarded, a bond with
54 suitable and reasonable requirements guaranteeing the services to
55 be performed with sufficient surety in an amount determined by
56 the council, and upon failure to furnish such bond within the time
57 specified, the previous award shall be void.
58 iv. The council shall make efforts to assure that its vendors
59 have established affirmative action plans to assure equal opportu-
-60 nity policies for hiring and promoting employees.

1 SECTION 13. Reporting
2 The council shall provide an annual report of its financial expen-
-3 ditures to the House Ways and Means Committee and the Senate
4 Ways and Means Committee of the Massachusetts Legislature.



SENATE No. 5882003]

2 The Health Care Finance Unit is hereby established within the
3 Health Care Cost Containment Council. The council shall oversee
4 the unit and shall employee other staff necessary pursuant to
5 section 3 to comply with the following provisions in this section.
6 The executive director pursuant to section 3 shall oversee the
7 duties and functions of the unit.
8 (a) General Duties and Functions of the unit
9 a. To make an annual report to the council and the general court

10 the first Wednesday in November specifying the management of
11 its affairs, an analysis of reimbursement policy for each class of
12 providers of services and for state institutions, a projection of the
13 percentage change and fiscal impact of any changes in rates or
14 regulations for every provider and program under its jurisdiction
15 for the fiscal year beginning July first in the year following such
16 November first, a detailed analysis of the factors influencing each
17 increase and an explanation for any rate increase in excess of the
18 consumer price index. Said report shall further detail efforts of the
19 unit to coordinate its rate making function with rule making func-

-20 tions of other state agencies regulating said providers and institu-
-21 tions, and its recommendations for legislation, if any.
22 b. To provide, on a basis calculated to reduce or contain the
23 costs of the program, a program of insurance coverage for health
24 care services for persons in the commonwealth who are not other-
-25 wise eligible for or covered by a health insurance plan, a self-
-26 insurance health plan, a medical assistance program or any other
27 plan or program which provides for payment by a third-party
28 payer for health care services;
29 c. To design and to revise, consistent with this chapter, a basic
30 schedule of health care services that enrollees in any health insur-
-31 ance program implemented by the unit shall be eligible to receive.
32 Such covered services shall include those which typically are
33 included in employer-sponsored health benefit plans in the com-
-34 monwealth. The unit may promulgate schedules of covered health
35 care services which differ from the basic schedule and which
36 apply to specific classes of enrollees. The unit may promulgate a
37 schedule of premium contributions, co-payments, co-insurance,
38 and deductibles for said programs, including reduced premiums
39 based on a sliding fee, and other fees and revise them from time to

1 SECTION 14. Health Care Finance Unit.
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40 time, subject to the approval of the division of insurance; and pro-
-41 vided, however, that such schedule shall provide for such
42 enrollees to pay one hundred per cent of such premium contribu-
-43 tions if their income substantially exceeds the non-farm poverty
44 guidelines of the United States office of management and budget;
45 d. To establish rates pursuant to this section to be paid providers
46 of health care services by governmental units, including the divi-
-47 sion of industrial accidents which are reasonable and adequate to
48 meet the costs which are incurred by efficiently and economically
49 operated facilities in order to provide care and services in confor-
-50 mity with applicable state and federal law, regulations and quality
51 and safety standards, and which are within the financial capacity of
52 the commonwealth. The unit shall have the responsibility for estab-
-53 lishing fair and adequate charges to be used by state institutions for
54 general health supplies, care or rehabilitative services and accom-
-55 modations, which charges shall be based on the actual costs of
56 each state institution reasonably related, in the circumstances of
57 each institution, to the efficient production of such services in such
58 institution and shall also have sole responsibility for determining
59 rates paid for educational assessments conducted or performed by
60 psychologists and other trained certified educational personnel pur-
-61 suant to the tenth paragraph of section 3of chapter 718 of the
62 General Laws, notwithstanding the provisions of an other special
63 or general law or rule or regulation to the contrary;
64 i. The unit (1) shall determine, after public hearing, at least
65 annually for institutional providers, and at least biennially for non-
-66 institutional providers, the rates to be paid by each governmental
67 unit to providers of health care services; (2) shall determine, after
68 public hearing, at least annually, the rates to be charged by each
69 state institution for general health supplies, care or rehabilitative
70 services and accommodations; (3) shall certify to each affected
71 governmental unit the rates so determined; (4) shall determine,
72 after public hearing, at least annually, and certify to the division of
73 industrial accidents of the department of labor and industries, rates
74 of payment for general health supplies, care or rehabilitative serv-
-75 ices and accommodations, which rates shall be paid for services
76 under chapter 152; (5) shall, upon request of the division of insur-
-77 ance, assist the division of insurance in the performance of its
78 duties as set forth in section four of chapter one hundred and
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79 seventy-six B; (6) may establish fair and reasonable classifications
80 upon which any rates may be based for rest homes, nursing homes
81 and convalescent homes; provided, however, that the unit shall not
82 cause a decrease in a rate or add a penalty to a rate because such
83 home has an equity position which is less than zero.
84 ii. The unit shall establish such rates for nursing homes and rest
85 homes, as defined under section seventy-one of chapter one hun-
-86 dred and eleven, as of October first of each year for facilities
87 whose rate is set on a retrospective basis and as of January first of
88 each year for facilities whose rate is set on a prospective basis. In
89 setting such prospective or retrospective rates of reimbursement,
90 the unit shall use as base year costs for rate determination pur-
-91 poses the reported costs of the calendar year not more than four
92 years prior to the current rate year, adjusted for reasonableness
93 and to incorporate any audit findings applicable to said base year
94 costs; provided, however, that no base year cost shall be incorpo-
-95 rated unless a comprehensive desk audit has been completed for
96 the costs incurred in that base year. In any appeal of any matter
97 arising out of the setting of such prospective rates of reimburse-
-98 ment, the aggrieved party shall not be permitted to introduce into
99 the record of such an appeal evidence of costs for any year other

100 than the base year used to establish the rate. Notwithstanding any
101 other general or special law or regulation to the contrary, except
102 as provided in chapter one hundred and eighteen E. each govern-
-103 mental unit shall pay to a provider of services and each state insti-
-104 tution shall charge as a provider of health care services, as the
105 case may be, the rates for general health supplies, care and reha-
-106 bilitative services and accommodations determined and certified
107 by the unit.
108 iii. The unit, in establishing rates of payment to providers of
109 services, shall control rate increases and shall impose such
110 methods and standards as are necessary to ensure reimbursement
111 for those costs which must be incurred by efficiently and econom-
-112 ically operated facilities and providers. Such methods and stan-
-113 dards may include, but are not limited to the following: peer group
114 cost analyses; ceilings on capital and operating costs; productivity
115 standards; caps or other limitations on the utilization of temporary
116 nursing or other personnel services; use of national or regional
117 indices to measure increases or decreases in reasonable costs;
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limits on administrative costs associated with the use of manage-
ment companies; the availability of discounts for large volume
purchasers; the revision of existing historical cost bases, where
applicable, to reflect norms or models of efficient service
delivery; and other means to encourage the cost-efficient delivery
of services. Rates produced using these methods and standards
shall be in conformance with Title XIX, including the upper limit
on provider payments.

118
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iv. The unit, in determining rates to be paid by governmental
units to providers of services, shall include as an operating
expense of a provider of services any contribution made in lieu of
taxes by such provider of services to a city or town and shall
establish by regulation those expenses treated as business deduc-
tions under the Internal Revenue Code, which shall be included as
allowable operating expenses in determining rates of reimburse-
ment. Except for ceilings or maximum rates of reimbursement,
which are determined in accordance with rate determination
methods imposed on nursing homes, any ceiling or maximum
imposed by the unit upon the rate of reimbursement to be paid to
rest homes shall reflect the actual costs of rest home providers and
shall not prevent any such rest home provider from receiving full
payment for costs necessarily incurred in the provision of services
in compliance with federal or state regulations and requirements.
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141 v. The unit, in determining rates to be paid by governmental

units to acute-care hospitals, as defined in section 258 of chapter
111, and any hospital or separate unit of a hospital that provides
acute psychiatric services, as defined in said section 258, shall
include as an operating expense the reasonable cost of providing
competent interpreter services as required by section 25J of said
chapter 111 or section 23A of chapter 123. No hospital shall
receive reimbursement or payment from any governmental unit
for amounts paid to employees, as salary, or to consultant or other
firms, as fees, where the primary responsibility of the employees
or consultants is. either directly or indirectly, to persuade or seek
to persuade the employees of the hospital to support or oppose
unionization. Attorney’s fees for services rendered in dealing
directly with a union, in advising hospital management of its
responsibilities under the National Labor Relations Act, or for
services at an administrative agency or court or for services by an
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attorney in preparation for the agency or in court proceeding shall
not be deemed to be support or opposition to unionization.

157
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vi. The unit shall establish rates on a prospective basis, subject
to rules and regulations promulgated by the unit whenever pos-
sible; provided, however, that whenever the unit by regulation
provides that a final rate for a reporting period shall be computed
on the actual cost of a provider of services, or a state institution,
for such period, it shall establish an interim rate for said provider
or institution within twenty-one days of the beginning of said
interim rate period, from which interim rate said provider may
appeal as provided under section thirty-six.
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vii. The unit shall also adopt regulations pursuant to council
approval to enable each provider or institution to secure adjust-
ment in said interim rate from time to time to meet current reason-
able costs. Said provider or institution shall have the right at any
time to petition the unit for an increase in said interim rate. A peti-
tion for an adjustment in an interim rate shall include a certified
statement that such a petition is not interposed for delay, a
detailed explanation, under oath, of the basis upon which said
increase is sought, together with a sworn statement of an indepen-
dent licensed accountant or independent certified public accoun-
tant that he has examined the pertinent data relative to the
accounts forming the basis of the petition and that in his opinion,
said accounts are as represented by the petitioner. The petitioner
shall provide such other information as the unit shall require. The
unit, subject to council approval, may create such rules and regu-
lations that may waive the required independent audit for non-
institutional providers whenever the unit determines that such
audit would create a financial hardship. The executive director
shall report in writing his recommendations to the petitioner,
giving his reasons therefore in detail, and the petitioner shall have
ten days to file objections, arguments and comments to the unit.
The unit shall thereupon make a rate determination, which shall
become effective when filed with the state secretary. No appeal
under section nine of this chapter shall be allowed from an interim
rate determined under the provisions of this paragraph.
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193 viii. The unit shall, whenever a final rate for a filing period is to

be determined after the end of such period, calculate a preliminary
final rate within 60 days after receipt of a satisfactory financial
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196 and operating cost report from a provider of services or state insti-
tution for such filing period. If such reports provide all the infor-
mation required by the unit and are attested to by an independent
licensed accountant or an independent certified public accountant
in such a manner and form as the unit may require, the unit may,
prior to a field audit, establish such preliminary final rate on the
basis of such information submitted. No appeal may be taken from
such preliminary final rate. Ninety percent of the difference
between the interim rate and said preliminary final rate shall
become payable by or to governmental units when certified to the
state secretary. Said preliminary final rate may be promulgated as
the final rate of a provider of services or state institution if the
unit is satisfied with a provider’s report. In the event that a final
rate is determined without a field audit, the unit shall institute
such procedures, including random field audits, as are required to
assure accurate reporting by providers of health care services and
state institutions. If the unit is not satisfied with the provider’s
report, the unit shall within six months and after a field audit pro-
mulgate a different rate of payment.
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215 ix. The unit, in establishing rates for nursing pools pursuant to

section seventy-two Y of chapter one hundred and eleven, shall
take into consideration wages and benefits paid by the pool to the
medical personnel supplied to a health care facility and that por-
tion of the rate attributable to wages and benefits shall not exceed
the prevailing wages and benefits allowed for permanent medical
personnel of the same type at such health care facilities. Such rate
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000 shall also take into consideration the reasonable administrative

expenses and an allowance, which shall provide a reasonable
return on equity. The unit shall establish procedures whereby
nursing pools shall submit accountable cost reports, which may be
subject to audit, to the unit for the purpose of establishing such
rates. The unit shall establish interim rates for nursing pools until
such time as said reports are complete.
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x. The unit shall set rates for rest homes, nursing homes and
convalescent homes, beginning with interim rates for the rate year
beginning October first, nineteen hundred and eighty-nine, by
recalculating the base year whenever estimated costs for payments
to nursing pools are no longer reflective of or are higher than
actual costs to such facilities for such payments.
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xi. Notwithstanding the provisions of any general or special law
or any rule or regulation to the contrary, the unit, in determining
the rate of payment for prescribed drugs dispensed to publicly-
aided or industrial accident patients by pharmacy providers, shall
not apply or use, either directly or indirectly, a discount from the
primary standard used by the unit in establishing such rate.

215

236
t

238
239
240

xii. Except as otherwise provided in this section any person
aggrieved by any rate determination made under this section shall
have a right of appeal as provided under section nine.
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xiii. The unit may enter into such contracts or agreements with
the federal government, a political subdivision of the common-
wealth, or any public or private corporation or organization, as it
deems necessary; provided, however, that the unit shall not enter
into any contract or agreement with a private corporation or orga-
nization to furnish information and statistical data to be used by
said unit as its sole basis for setting rates, if such private corpora-
tion or organization is to make or receive payments based upon
the rates so set.
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253 xiv. Each governmental unit shall cooperate with the health
finance unit at all times in the furtherance of the unit’s purposes.
Each state institution shall permit the unit or any designated repre-
sentatives thereof, to examine its books and accounts and shall file
with the unit from time to time or upon request such data, statis-
tics, schedules or other information as the unit may reasonably
require.
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260 xv. Each rate established by the unit shall be deemed a regula-

tion and shall be subject to review as hereinafter provided. The
unit shall promulgate rules and regulations for the administration
of its duties and the determination of rates as are herein required
subject to the procedures prescribed by chapter thirty A. Every
rate, classification and other regulation established by the unit
shall be consistent where applicable with the principles of reim-
bursement for provider costs in effect from time to time under
Titles XVIII and XIX of the Social Security Act governing reim-
bursements or grants available to the commonwealth, its depart-
ments, agencies, boards, divisions or political subdivisions for
general health supplies, care, and rehabilitative services and
accommodations.
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xvi. In the event that any aggregate rates certified by the unit
exceed the upper limit of payment in effect for any period under
Titles XVIII or Title XIX of the Social Security Act or any other
requirement of said Titles, where applicable, the unit shall redeter-
mine and recertify any such aggregate rates in order to bring them
into compliance with such federal requirement for the entire
period during which such upper limit is effective. The provisions
of this section shall not apply to acute or non-acute hospitals; pro-
vided, however, that the provisions of this section shall apply to
acute and non-acute hospitals for services under the workers’
compensation act. Upon petition of a receiver appointed under
section seventy-two N of chapter one hundred and eleven, the unit
shall, in accordance with regulations to be promulgated hereunder,
adjust the facility’s rate, if necessary, to insure compensation of
the receiver and payment for a bond. Such adjustment shall not be
in effect if the licensee is under the jurisdiction of the United
States Bankruptcy Court.

i
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290 xvii. All rates of payment to acute hospitals and non-acute hos-

pitals under Title XIX shall be established by contract between the
provider of such hospital services and the unit of medical assis-
tance, except as provided in subsections (a) and (b), or otherwise
permitted by law. All rates shall be subject to all applicable Title
XIX statutory and regulatory requirements.
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xviii. All such rates for non-acute hospitals shall be effective as
of the date specified in section thirteen A of chapter one hundred
and eighteen E of the General Laws, unless otherwise specified by
law.
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300 xix. For disproportionate share hospitals, the unit shall establish

rates that equal the financial requirements of providing care to
recipients of medical assistance.
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xx. The unit shall establish rates of payment which shall apply
to emergency services and continuing emergency care provided in
acute hospitals to medical assistance program recipients, including
examination or treatment for an emergency medical condition or
active labor in women or any other care rendered to the extent
required by 42 USC 1395(dd), unless such services are provided
pursuant to an agreement between the division of medical assis-
tance and the acute hospital. Such rates of payment shall reflect
the reasonable costs of providing such care and shall take into
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account the characteristics of the hospital in which such care is
provided, including, but not limited to, its status as a teaching hos-
pital, specialty hospital, disproportionate share hospital or sole
community provider. An acute hospital shall, when a medical
assistance program recipient requires post emergency room care
and, after screening and stabilizing the patient’s condition, notify
the division of medical assistance or its designated representative
and assist said division, to the extent possible, in transferring the
recipient to an appropriate medical setting in accordance with said
division’s direction. Nothing herein shall be construed to require
the hospital to breach its obligation under said 42 USC 1395(dd)
or require the recipient to forego any right to refuse transfer pur-
suant to said 42 USC 1395(dd). If an acute hospital is unable or
prohibited by law or regulation from transferring the patient in
accordance with said division’s direction, said division shall pay
for any and all care associated with such patient’s treatment
including, but not limited to, care or services provided in the
emergency room or in an inpatient or outpatient setting. Whenever
said division is required to pay for such care rendered in a non-
emergency room setting, said division shall pay all reasonable
costs for such services in such hospital, as determined by the divi-
sion of health care finance and policy pursuant to this chapter and
consistent with the provisions of Title XIX laws.
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xxi. All rates of payment to acute hospitals and non-acute hos-
pitals under Title XIX shall be established by contract between the
provider of such hospital services and the division of medical
assistance, except as provided in subsections (a) and (b), or other-
wise permitted by law. All rates shall be subject to all applicable
Title XIX statutory and regulatory requirements and shall include
reimbursement for the reasonable cost of providing competent
interpreter services pursuant to section 25J of chapter 111 or
section 23A of chapter 123.
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344 xxii. All such rates for non-acute hospitals shall be effective as

of the date specified in section thirteen A of chapter one hundred
and eighteen E of the General Laws, unless otherwise specified by
law.
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348 xxiii. For disproportionate share hospitals, the unit shall estab-

lish rates that equal the financial requirements of providing care to
recipients of medical assistance.
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351 xxiv. The unit shall establish rates of payment which shall
apply to emergency services and continuing emergency care pro-
vided in acute hospitals to medical assistance program recipients,
including examination or treatment for an emergency medical
condition or active labor in women or any other care rendered to
the extent required by 42 USC 1395(dd), unless such services are
provided pursuant to an agreement between the division of med-
ical assistance and the acute hospital. Such rates of payment shall
reflect the reasonable costs of providing such care, including the
costs of providing competent interpreter services pursuant to
section 25J of chapter 111 or section 23A of chapter 123 and shall
take into account the characteristics of the hospital in which such
care is provided, including, but not limited to, its status as a
teaching hospital, specialty hospital, disproportionate share hos-
pital or sole community provider. An acute hospital shall, when a
medical assistance program recipient requires post emergency
room care and, after screening and stabilizing the patient’s condi-
tion, notify the division of medical assistance or its designated
representative and assist said division, to the extent possible, in
transferring the recipient to an appropriate medical setting in
accordance with said division’s direction. Nothing herein shall be
construed to require the hospital to breach its obligation under
said 42 USC 1395(dd) or require the recipient to forego any right
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374 to refuse transfer pursuant to said 42 USC 1395(dd). If an acute
75 hospital is unable or prohibited

ring the patient in accordance
by law or regulation from transfer-
with said division’s direction, saide
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379 m or in an inpatient or outpatient
380 setting. Whenever said division is required to pay for such care

rendered in a non-emergency room setting, said division shall pay
all reasonable costs for such services in such hospital, as deter-
mined by the unit pursuant to this chapter and consistent with the
provisions of Title XIX laws.
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385 xxv. No acute hospital may charge to a governmental unit for

services provided to publicly aided patients at a rate higher than
the rate payable by the division of medical assistance under Title
XIX for the same service, unless such service is provided by said
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division pursuant to a unique arrangement such as a selective con
tract or a managed care contract.
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xxvi. Nothing in this chapter shall be construed to conflict with
the provisions of a waiver of otherwise applicable federal require-
ments which the division of medical assistance may obtain from
the secretary of health and human services for the purpose of
implementing a primary care case management system for deliv-
ering services, or for the purpose of implementing any other type
of managed care service delivery system in which the eligible
recipient is directed to obtain services exclusively from one
provider or one group of providers.
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xxvii. If the division of medical assistance contracts with any
third party payer for the provision of medical benefits for medical
assistance recipients under Title XIX, said division shall assure
that on a quarterly basis such contracted third party payers notify
each acute hospital of the number of inpatient days of service pro-
vided by the hospital to such recipients covered by such contracts.
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xxviii. The unit shall establish rates of payment which shall
apply to community hospitals located in rural and isolated areas
where access to other such providers is not reasonably available.
Such hospitals, specially designated by the commonwealth as sole
community providers, shall receive payment rates calculated to
reflect the rural characteristics of such community hospital and
the essential nature of the services they provide, which rates shall
not be less than ninety-seven per cent of such hospitals’ reason-
able financial requirements.

406
407
408
409
410
411
412
413
414
415 xxix. The unit shall not consider the following as resources of

such hospitals in the establishment, review or approval of acute
and non-acute hospital rates and charges; restricted and unre-
stricted grants; gifts; contributions; bequests; fund principle; term
endowments and endowment balances; restricted gifts; unre-
stricted gifts and all income from any of the foregoing, including
unrestricted income from endowment funds and income and gains
from investment of unrestricted funds. The following words shall
have the following meanings as used in this paragraph:
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424 1. “Income and gains from investment of unrestricted funds”

interest, dividends, rents or other income on investments
including net gains or losses resulting from investment transac
tions.
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2. “Term endowment”, funds available upon termination of428
429 restrictions

gifts, grants, contributions and
are no restrictions imposed by the

3. “Unrestricted gifts”
bequests, upon which there
donor.
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wment funds which have no restric-

43 4. “Unrestricted income
earned on investment of endc434

435 tions on income
are hospital aggrieved by any action436 5. An acute or non-acute c

or failure to act by the unit under this chapter may file an appeal
pursuant to the provision of section nine.
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xxx. Except for rates established pursuant to section eleven,
any person, corporation or other party aggrieved by an interim
rate or a final rate established by the unit, or by failure of the unit
to set a rate or to take other action required by law and desiring a
review thereof shall, within thirty days after said rate is filed with
the state secretary or may, at any time, if there is a failure to deter-
mine a rate or take any action required by law, file an appeal with
the division of hearings officers established by section four H of
chapter seven. Any appeal filed under this section shall be accom-
panied by a certified statement that said appeal is not interposed
for delay. On appeal, the rate determined for any provider of serv-
ices shall be adequate, fair and reasonable for such provider,
based upon, the costs of such provider, but not limited thereto.
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452 xxxi. On an appeal from an interim rate or a final rate the divi-

sion of hearings officers shall conduct an adjudicatory proceeding
in accordance with chapter thirty A, and said division shall file its
decision with the unit and the state secretary within thirty days
after the conclusion of the hearing.
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457 xxxii. Said decision shall contain a statement of the reasons

therefore, including a determination of each issue of fact or law
upon which such decision was based. If such decision results in a
recommendation for a rate different from that certified, the unit
shall establish a new rate based upon such statement of reasons. If
the executive director determines that the statement of reasons is
inadequate to determine a fair, reasonable and adequate rate, it
may remand the appeal to the hearing officer for further investiga-
tion. Any party aggrieved by a decision of the unit may, within
thirty days of the receipt of such decision, file a petition for
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467 review in superior court for the county of Suffolk, which shall
468 have exclusive jurisdiction thereof.
469 xxxiii. A provider may appeal as an aggrieved party in accor-
-470 dance with the provisions of the preceding sentence, in the event
471 that a remand by the unit to a hearing officer does not result in a
472 final decision within twenty-one days of the date of remand. The
473 petition shall set forth the grounds upon which the decision of the
474 unit should be set aside. The aggrieved party shall, within seven
475 days after the petition for review is filed, notify the unit and all
476 the parties to the appeal that a petition for review has been filed
477 by sending each a copy thereof. Within forty days after the peti-
-478 tion for review is filed, or within such further time as the court
479 may allow, the division of hearings officers shall file in court the
480 original or a certified copy of the record under review. The court
481 may affirm, modify or set aside the decision of the unit in whole
482 or in part, remand the decision to the unit for further proceedings,
483 or enter such other order as justice may require. Nothing herein
484 shall be construed to prevent the division of hearing from granting
485 temporary relief if, in its discretion, such relief is justified nor,
486 from informally adjusting or settling controversies with the con-
-487 sent of all parties. Judicial review shall be governed by section
488 fourteen of chapter thirty A to the extent not inconsistent with the
489 provisions of this section.

1 SECTION 15. Payment of Expenses by Acute Hospitals.
2 Each acute hospital shall pay to the commonwealth an amount
3 for the estimated expenses of the unit. Such amount shall be equal
4 to the amount appropriated by the general court for the expenses
5 of the unit minus amounts collected from (1) filing fees, (2) fees
6 and charges generated by the unit’s publication or dissemination
7 of reports and information, and (3) federal matching revenues
8 received for such expenses or received retroactively for expenses
9 of predecessor agencies. Each acute hospital shall pay such net

10 amount multiplied by the ratio of the hospital’s gross patient
11 service revenues to the total of all such hospital’s gross patient
12 services revenues. Each acute hospital shall make a preliminary
13 payment to the unit on October first of each year in an amount
14 equal to one-half of the previous year’s total assessment. There-
-15 after, each hospital shall pay, within thirty days notice from the
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16 unit, the balance of the total assessment for the current year based
17 upon its most current projected gross patient service revenue. The
18 unit shall subsequently adjust the assessment for any variation in
19 actual and estimated expenses of the unit and for changes in hos-
-20 pital gross patient service revenue. Such estimated and actual
21 expenses shall include an amount equal to the cost of fringe bene-
22 fits, as established by the division of administration pursuant to
23 section six B of chapter twenty-nine. In the event of late payment
24 by any such hospital, the treasurer shall advance the amount of
25 due and unpaid funds to the unit prior to the receipt of such
26 monies in anticipation of such revenues up to the amount autho-
-27 rized in the then current budget attributable to such assessments,
28 and the unit shall reimburse the treasurer for such advances upon
29 receipt of such revenues. The provisions of this paragraph shall
30 not apply to any state institution or to any acute hospital which is
31 operated by a city or town.

1 SECTION 16. Conditions for reimbursement
2 Any provider of health care services that receives reimburse
3 ment or payment for treatment of injured workers under chapter
4 one hundred fifty-two and any provider of health care services
5 other than an acute or non-acute hospital that receives reimburse-
-6 ment or payment from any governmental unit for general health
7 supplies, care and rehabilitative services and accommodations,
8 shall, as a condition of such reimbursement or payment: (1) permit
9 the unit, or any designated representative thereof, the attorney

10 general or his designee, to examine such books and accounts as
11 may reasonably be required for it to perform its duties; (2) file with
12 the unit from time to time or on request, such data, statistics,
13 schedules, or other information as it may reasonably require,
14 including outcome data and such information regarding the costs,
15 if any, of such provider for research in the basic biomedical or
16 health delivery areas or for the training of health care personnel
17 which are included in its charges to the public for health care serv-
-18 ices, supplies and accommodations; and (3) accept reimbursement
19 or payment at the rates established by the unit, subject to a right of
20 appeal under section nine, as discharging in full any and all obliga-
-21 tions of an eligible person and the governmental unit to pay, reim-
-22 burse or compensate the provider of health care services in any
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23 way for general health supplies, care, and rehabilitative services or
24 accommodations provided.

1 SECTION 17. All purchasers and third party payers, excluding
2 purchasers and payers under the workers’ compensation act,
3 except as provided in chapter one hundred fifty-two, may enter
4 into contractual arrangements with acute and non-acute hospitals
5 for services. No such arrangement, including but not limited to
6 prices or charges which may be charged for non-contracted serv-
-7 ices or which may be negotiated in individual contracts between
8 such purchasers or third party payers and such acute or non-acute
9 hospitals, shall be subject to prior approval by any public agency;

10 provided, however, that nothing in this section or chapter shall
11 limit the authority of the unit to establish rates of payment for all
12 health care services adjudged compensable under chapter one hun-
-13 dred fifty-two, and provided, further, that charges established by
14 an acute or non-acute hospital for health care services rendered
15 shall be uniform for all patients receiving comparable services.
16 Any acute or non-acute hospital that makes a charge or accepts
17 payment based upon a charge in excess of that filed required or
18 approved by the unit or that fails to file any data, statistics or
19 schedules or other information required under this chapter or by
20 any regulation promulgated by the council or which falsifies the
21 same, shall be subject to a civil penalty of not more than one thou-
-22 sand dollars for each day on which such violation occurs or con-
-23 tinues, which penalty may be assessed in an action brought on
24 behalf of the commonwealth in any court of competent jurisdic-
-25 tion. The attorney general shall bring any appropriate action,
26 including injunctive relief, as may be necessary for the enforce-
-27 ment of the provisions of this chapter.

1 SECTION 18. Access to care and services for chapter 117A
2 recipients.
3 No acute hospital shall deny access to care and services which
4 the hospital would provide under chapter one hundred and eigh-
-5 teen E to recipients of benefits under chapter one hundred and
6 seventeen A.
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1 SECTION 19. Surcharges for residents of other countries.
2 Notwithstanding any provisions of this chapter to the contrary,
3 all costs and charges for patients who are residents of other coun-
-4 tries shall, as provided herein, be exempted from the limitations
5 imposed by this chapter. Any hospital shall be allowed to impose
6 a surcharge on the normal charges that would otherwise be
7 allowed for such residents of other countries. Such surcharges
8 shall not be included in the calculation of gross patient service
9 revenues. The normal charge and the patient discharge statistics

10 shall otherwise be included under the provisions of this chapter.

1 SECTION 20. Contract rights of HMOs.
2 A health maintenance organization organized under chapter one
3 hundred and seventy-six G may (i) negotiate directly with any hos-
-4 pital with respect to such health maintenance organization’s rate of
5 payment for hospital services and (ii) enter into an agreement with
6 such hospital reflecting such rate of payment without the approval
7 of the council established under chapter one hundred eighteen G.
8 The specification in this section of contracting rights of health
9 maintenance organizations shall not be construed as affirming or

10 denying such rights with respect to any other third party payer.

1 SECTION 21. Small business health insurance programs.
2 (a) The unit may establish programs to enable small businesses
3 to purchase health insurance for their employees at rates which are
4 as equivalent as possible to the rates at which large employers can
5 purchase health insurance. Such programs shall include, but not
6 be limited to, the following:
7 a. the study of the insurance market and the practices of insur-
-8 ance companies, hospital service corporations, medical service
9 corporations and health maintenance organizations, to determine
10 the causes of the relative unavailability of health insurance plans
11 for small businesses and of disproportionate health insurance pre-
-12 mium costs for small businesses and to recommend and develop
13 initiatives and strategies to improve the availability and reduce the
14 relative cost of health insurance for small businesses;
15 b. the awarding of technical assistance grants to private organi-
-16 zations to assist them to act as brokers on behalf of small busi-
-17 nesses seeking to procure health insurance plans;
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18 c. the establishment of a small business health insurance pool
19 for businesses consisting of six or fewer full-time employees, for
20 the purpose of purchasing health insurance plans for employees
21 and their dependents of businesses in the pool, and the study of
22 the expansion of such pool to cover small businesses of up to ten
23 full-time employees; provided, however, that not more than thirty
24 per cent in the aggregate of the employees may be enrolled in a
25 health insurance plan of a single health insurance company, hos-
-26 pital service corporation, or health maintenance organization;
27 d. the evaluation of the effectiveness of the initiatives of the
28 unit and tax incentives in reducing the cost of health insurance to
29 small businesses and the impact of such voluntary incentives on
30 the number of small businesses offering health insurance to their
31 employees.
32 (b) Any small business health insurance pool program estab-
-33 lished by the unit may, subject to appropriation or the availability
34 of unappropriated funds, establish by negotiation with private
35 third-party payors, and purchase on such terms as it deems to be
36 in the best interest of the commonwealth and enrollees in said pro-
-37 gram, from one or more insurance companies, hospital service
38 corporations, medical service corporations, or health maintenance
39 organizations, a policy of group general or blanket insurance pro-
-40 viding hospital, surgical, medical, and other health insurance ben-
-41 efits covering persons who are the employees and their
42 dependents of small businesses in which the number of full-time
43 employees does not exceed six. The council shall oversee all the
44 unit’s agreements and the unit shall execute all agreements or con-
-45 tracts pertaining to said policies or any amendments thereto for
46 and on behalf of and in the name of the unit, pursuant to section
47 12 and upon final approval of the council. Said unit may negotiate
48 a contract for such term not to exceed three years as it may, in its
49 discretion, deem to be the most advantageous to the unit and the
50 eligible small business employees. The unit shall endeavor to pur-

-51 chase health insurance plans in an economical manner and shall
52 enroll individuals in managed health care plans whenever practi-
-53 cable; and provided, further, that the unit shall ensure that every
54 enrollee shall have a choice of at least two policies providing
55 health care insurance benefits. The unit shall promulgate regula-
-56 tions regarding eligibility criteria, enrollment, and termination
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57 policies. The unit shall allow, on an annual basis, an opportunity
58 for enrollees to transfer their enrollments among participating
59 health insurance plans. The unit shall establish a schedule of pre-
-60 mium contributions, co-payments, deductibles, or co-insurance
61 amounts to be paid by eligible small businesses and individual
62 enrollees; provided, however that such schedule shall provide for
63 enrollees to pay one hundred per cent of such premium contribu-
-64 tions if their income substantially exceeds the non-farm poverty
65 guidelines of the United States Office of Management and Budget.

1 SECTION 22. Uncompensated Care Pool.
2 (a) The third party administrator shall, without imposing undue
3 hardship upon any individual, to secure payment for unpaid bills
4 owed to acute hospitals by persons ineligible for free care which
5 have been accounted for as bad debt by the hospital and which are
6 voluntarily referred by a hospital to the department for collection;
7 provided, however, that such unpaid charges shall be considered
8 debts owed to the commonwealth and that all payments received
9 shall be credited to the Uncompensated Care Trust Fund; and pro-

-10 vided, further, that all actions to secure such payments shall be
11 conducted in compliance with a protocol previously submitted by
12 the former division of health care finance and policy to the com-
-13 mittee on health care and the house and senate committees on
14 ways and means.
15 (b) There is hereby established an Uncompensated Care Trust
16 Fund, which shall be administered by the third party adminis-
-17 trator. Expenditures from said Trust Fund shall not be subject to
18 appropriation unless otherwise required by law. The purpose of
19 said fund shall be to provide access to health care for low income
20 uninsured and underinsured residents of the commonwealth. The
21 third party administrator shall administer said fund using such
22 methods, policies, procedures, standards and criteria that the unit
23 has approved as necessary for the proper and efficient operation of
24 said fund and the programs funded thereby in a manner consistent
25 with simplicity of administration, the provisions of this chapter
26 and the best interests of low income uninsured and underinsured
27 persons.
28 (b) The Uncompensated Care Trust Fund shall consist of all
29 amounts paid by acute hospitals and surcharge payors for the pur-
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30 poses of the uncompensated care pool pursuant to this act; all
31 appropriations for the purpose of uncompensated acute hospital
32 care or uncompensated community health center care; any sums
33 paid by acute hospitals pursuant to section 56 of chapter 495 of
34 the acts of 1991; all property and securities acquired by and
35 through the use of monies belonging to said fund and all interest
36 thereon; less payments therefrom for the purposes of the uncom-
-37 pensated care pool and amounts transferred to the separate
38 MassHealth account established by subsection (c). All interest
39 earned on the amounts in said fund shall be deposited or retained
40 in said fund. The unit shall from time to time requisition from said
41 fund such amounts as it deems necessary in order for the third
42 party administrator to meet its current obligations for the purposes
43 of said fund and estimated obligations for a reasonable future
44 period.
45 (c) Within said fund, the unit shall establish a separate account
46 for the insurance reimbursement program component of the
47 MassHealth demonstration program established by section 9C of
48 chapter 118E. This separate account shall consist of amounts
49 transferred from the Uncompensated Care Trust Fund, any federal
50 funds transferred from the Children’s and Seniors’ Health Care
51 Assistance Fund established by section 2FF of chapter 29, and any
52 funds as may be appropriated for deposit into this account. The
53 unit shall administer this account and disburse funds from this
54 account for the purposes of said insurance reimbursement program
55 component of said MassHealth program. Funds deposited in this
56 account shall be kept separate and shall not be commingled with
57 funds of the uncompensated care pool. The comptroller is hereby
58 authorized and directed to effect the transfers authorized by this
59 subsection pursuant to a spending plan filed by the division of
60 medical assistance with the secretary of administration and
61 finance and the house and senate committees on ways and means.
62 (d) Within said fund, the third party administrator shall admin-
-63 ister an uncompensated care pool consisting of revenues produced
64 by acute hospital assessments and the surcharge percentage calcu-
-65 lated by the third party administrator pursuant to this section and
66 section 18A and all appropriations for the purpose of uncompen-
-67 sated care provided by acute hospitals, or community health cen-
-68 ters, including, but not limited to, federal funds made available for
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uncompensated care payments to certain acute hospitals as may be
appropriated from the General Fund or any other fund. For pur-
poses of this subsection, the words “revenues produced by acute
hospital assessments” shall equal the value of and have the same
meaning as the words “acute hospitals’ liability to the pool”
established pursuant to subsection (e) and the words “revenues
produced by the surcharge percentage” shall equal the value of
and have the same meaning as the words “surcharge payors’ lia-
bility to the pool” as established pursuant to section 18A.
Amounts placed in the Uncompensated Care Trust Fund, except
for amounts transferred into the separate MassHealth account
established in subsection (c), shall be expended by the third party
administrator for the purposes of the uncompensated care pool.
The third party administrator shall administer the uncompensated
care pool and require payments to the pool and disburse funds
from the pool consistent with the surcharge payors’ and acute hos-
pitals’ liability to the pool and the pool’s liability to an acute hos-
pital or a community health center. The unit shall specify by
regulation, appropriate mechanisms that provide for interim deter-
mination and payment of a surcharge payor’s liability to the pool
and an acute hospital’s liability to and from the pool during each
fiscal year and for final settlement of the pool for each fiscal year.
The unit may promulgate regulations, which authorize the assess-
ment of interest on any unpaid liability at a rate not to exceed an
annual percentage rate of 18 per cent and late fees at a rate not to
exceed 5 per cent per month. The unit may calculate final settle-
ments when it determines that data for a fiscal year are substan-
tially complete and that further refinements would not materially
affect the calculation. The unit may incorporate final settlement
amounts by prospective adjustment of acute hospitals’ and sur-
charge payors' liability rather than by retrospective payments or
assessments.
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(e) An acute hospital’s liability to said pool shall equal the
product of (1) the ratio of its private sector charges to all acute
hospitals’ private sector charges; and (2) the private sector lia-
bility to the uncompensated care pool as determined by law less
the surcharge payors’ liability established pursuant to section
18A. Before October I of each year, the unit shall establish each
acute hospital’s liability to the pool using the best data available,
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108 as determined by the unit. The unit shall update each acute hospi-
109 tal’s liability to the pool as updated information becomes avail-
110 able. For any fiscal year, an acute hospital’s final liability to said
111 pool shall be calculated in accordance with subsection (d). The
112 unit shall specify by regulation an appropriate mechanism for
113 interim determination and payment of an acute hospital’s liability
114 to and from said pool.
115 (f) An acute hospital’s liability to said pool shall in the case of
116 a transfer of ownership be assumed by the successor in interest to
117 the acute hospital.
118 (g) The unit shall establish by regulation an appropriate mecha-
119 nism for enforcing an acute hospital’s liability to the pool in the
120 event that an acute hospital does not make a scheduled payment to
121 said pool. Such enforcement mechanism may include notification
122 to the division of medical assistance requiring an offset of pay-
123 ments on the Title XIX claims of any such acute hospital, any
124 health care provider under common ownership with the acute hos-
125 pital or any successor in interest to the acute hospital, from the
126 division of medical assistance in the amount of payment owed to
127 said pool including any interest and late fees, and to transfer the
128 withheld funds into said pool. If the division of medical assistance
129 offsets claims payments as ordered by the division, it shall be
130 deemed not to be in breach of contract or any other obligation for
131 payment of noncontracted services, and providers to which pay-
132 ment is offset under order of the division shall serve all Title XIX
133 recipients in accordance with the contract then in effect with the
134 division of medical assistance, or, in the case of a noncontracting
135 or disproportionate share hospital, in accordance with its obliga-
136 tion for providing services to Title XIX recipients pursuant to this
137 chapter. In no event shall the division direct the division of med-
138 ical assistance to offset claims unless an acute hospital has main
139 tained an outstanding obligation to the uncompensated care pool
140 for a period longer than 45 days and has received proper notice
141 that said division intends to initiate enforcement actions in accor
142 dance with the regulations of said division
143 (h) Said pool’s liability to an acute hospital shall be calculated
144 periodically by the unit based on the best data available. Such data
145 shall include, but not be limited to, allowable free care charges as
146 determined by the division and the cost-to-charge ratio, which
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shall be calculated by the unit for each acute hospital. The final
settlement of the pool’s liability to a hospital shall equal the
product of allowable actual free care charges, adjusted for any
audit findings, multiplied by its final cost-to-charge ratio. In the
case of non-disproportionate share hospitals, such calculation
shall represent the ratio of the reasonable actual costs of patient
care services, as determined by the unit, to gross patient service
revenue for the most recent year for which audited financial state-
ments for the hospital are available. In the case of dispropor-
tionate share hospitals, such calculation shall represent the ratio of
the hospital’s reasonable financial requirements, as determined by
the unit, to gross patient service revenue for the most recent year
for which audited financial statements for such hospital are avail-
able. The unit shall, throughout the year, update each acute hospi-
tal’s ratio in the event more current audited financial statement
information becomes available. Said unit shall further establish,
for each non-disproportionate share acute hospital for any given
fiscal year, a final ratio using the reasonable costs for patient care
services and gross patient service revenues as appearing in the
audited financial statements for the fiscal year. For dispropor-
tionate share hospitals, said unit shall establish a final ratio based
upon its reasonable financial requirements, as defined by the unit,
and actual gross patient service revenues as appearing in the
audited financial statements for the fiscal year. The final settle-
ment of the pool’s liability to an acute hospital shall be calculated
in accordance with subsection (d). The pool’s liability to a com-
munity health center shall be calculated periodically by the unit
based on the best data available as determined by the division.
Such data shall include, but not be limited to, allowable free care
charges as determined by the unit and the rates established by the
unit to be paid for free care services. Such rates shall represent the
community health center’s reasonable financial requirements, as
determined by the unit.
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imum efficiency and appropriateness in the utilization of services.
The unit shall promulgate regulations detailing the definition ot
free care, including, but not limited to, defining the qualifications
of eligible persons and the scope of eligible services, setting stan-
dards for reasonable efforts to notify uninsured or underinsured
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persons of the various insurance options as well as the availability
of free care, and setting standards for reasonable efforts to collect
costs of emergency care and setting standards to determine med-
ical hardship. Said regulations shall include provision for the
review of determinations of eligibility for free care and the estab-
lishment of penalties for acute hospitals or community health cen-
ters which upon audit show an excessive rate of incorrect
eligibility determinations. The unit shall adopt regulations pro-
hibiting payments from said pool for non-urgent and non-emer-
gency health care services provided to residents of other states
and foreign countries. The unit may require utilization review.
After consultation with consumer representatives and representa-
tives of acute hospitals and community health centers, the unit
shall develop programs and guidelines to encourage maximum
enrollment of pool beneficiaries into health care plans and pro-
grams of health insurance offered by public and private sources,
and to promote the delivery of care in the most appropriate set-
ting, through coordination of care and referral of primary care
cases to community health centers. Such programs and guidelines
shall not deny payments on the ground that services should have
been provided in a more appropriate setting if the hospital was
required to provide such services pursuant to 42 USC 1395(dd).
The unit may adopt regulations requiring disproportionate share
hospitals to use a portion of payments received from said pool to
reimburse physicians for the costs of free care which such physi-
cians provide in such hospitals. In adopting regulations under this
subsection, the unit shall consult and work cooperatively with rep-
resentatives of low income uninsured and underinsured persons,
health care providers who provide health care to such persons, and
organizations representing said persons and providers.
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216 (j) The unit shall adopt any other regulations necessary for the

third party administrator to manage said pool including, but not
limited to, regulations: requiring data submissions, setting pool
audit standards, establishing enforcement mechanisms consistent
with this section, and establishing reasonable controls on utiliza-
tion. The unit shall require acute hospitals and community health
centers to submit data to the administrator that the unit determines
necessary to efficiently and effectively administer the uncompen-
sated care pool. Said data may include, but shall not be limited to,
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charge and cost data, patient diagnoses and types of uncompen-
sated service provided, patient demographics, write-off amounts,
unique patient identifiers and other such data that would enable
the unit to conduct analyses, verify eligibility and calculate settle-
ments on a case-by-case basis. The unit shall consider all avail-
able options for collecting said data, including claims and
electronic data submission, and shall implement the most efficient
and effective method after consultation with interested parties. If
the unit finds that hospitals are not complying with the data sub-
mission requirements or if the data submitted are not sufficient to
enable the unit to verify eligibility and calculate settlements on a
case-by-case basis, the unit may adopt regulations providing for a
claims adjudication process for payments from the uncompensated
care pool. Such claims adjudication process shall maximize
administrative simplicity to the extent practicable and shall not
significantly delay cash flow from said pool. The unit shall con-
sult with interested parties, including the Massachusetts hospital
association, in developing the methodology for such claims adju-
dication process and shall submit the methodology to the joint
committee on health care 90 days in advance of adopting such
regulations. The third party administrator shall analyze the data
collected under this section in conjunction with any other perti-
nent data to determine the demographic characteristics and the
clinical and social needs of uncompensated care recipients. If said
analysis indicates that one or more managed care or case manage-
ment programs would better meet the needs of low income indi-
viduals, the division shall consult with representatives of the
uninsured and underinsured and the providers who serve them and
other interested parties regarding the potential for managed care
or case management approaches to improve care provided under
said pool. If the unit determines that such approaches would
improve care, the unit may contract pursuant to council approval
and section 12 with health care delivery or management organiza-
tions or to enter interagency service agreements with the division
of medical assistance or the department of public health for the
purpose of contracts with health care or managed care providers to
deliver services to individuals eligible for free care or; provided,
however, that no such contract shall be entered into until the unit
finds that the cost of such contract does not exceed the amounts
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that would otherwise have been expended on free care for these
individuals; and, provided further, that the expenditures for such
contracts shall not exceed $5,000,000 in any hospital fiscal year.
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(k) The unit shall promulgate regulations to develop and imple-
ment methods and procedures to verify the eligibility of individ-
uals for free care and to ensure that other coverage options are
utilized fully before free care is granted. These systems may
include but are not limited to investigation and recovery of third
party liabilities, and penalties for noncompliance. The unit shall
compile and maintain a catalog of program information for all
programs of health care coverage for low income persons
including those sponsored by public and private organizations.
The catalog shall include, at a minimum, eligibility criteria, bene-
fits and services offered, enrollment procedures and information
necessary for contact and follow-up. The unit shall ensure that if
free care is granted for the copayment and deductible of an eli-
gible person with other coverage, no payments shall be made from
the uncompensated care pool which would cause the total pay-
ment to the provider to exceed the applicable rates for free care
services. The unit shall refuse to allow payments or shall disallow
payments to acute hospitals and community health centers for free
care provided to individuals if reimbursement is available from
other public or private sources including, but not limited to, the
Medicaid or Medicare program, or if the individual is not eligible
for free care. The unit shall require acute hospitals and community
health centers to screen each free care applicant for other sources
of coverage and for potential eligibility for government programs,
and to document the results of such screening. If an acute hospital
or community health center determines that an applicant is poten-
tially eligible for Medicaid or another government program, said
acute hospital or community health center shall assist the appli-
cant in applying for benefits under such program. The third party
administrator shall audit free care accounts of acute hospitals and
community health centers to determine compliance with this
section and shall deny pool payment for any audited account for
any acute hospital or community health center that fails to docu-
ment compliance with this section.
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department of revenue to verify income data for recipients of free302



SENATE No. 588 [January

care. Such written agreements shall include provisions permitting
the unit to provide a list of persons receiving or applying for free
care, including any applicable members of the households of such
recipients or applicants which would be counted in determining eli-
gibility, and to furnish relevant information including, but not lim-
ited to, name, social security number, if available, and other data
required to assure positive identification. Such written agreements
shall include provisions permitting the department of revenue to
examine the data available under the wage reporting system estab-
lished under section 3 of chapter 62E and make positive identifica-
tion of cases in which recipients or applicants for free care,
individually or as part of a household unit, are receiving wages in
excess of any threshold eligibility requirements established by the
division. The department of revenue is hereby authorized to furnish
the unit with information on the cases of persons so identified,
including, but not limited to, name, social security number and
other data to ensure positive identification, name and identification
number of employer, and amount of wages received. The unit may
inform acute hospitals and community health centers only of an
individuals eligibility or noneligibility for free care based on infor-
mation obtained from the department of revenue, but may not
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324 lease any specific information concerning the individual

m) The third party administrator shall deposit any amounts
received pursuant to chapter 62D in the Uncompensated Care
Trust Fund to reimburse the uncompensated care pool for expend!-

326

lade for persons who received free care through said poolS

i review, was determined to be ineligible for uncom-
pensated care based upon applicable income standardsMi

The third party administrator shall not at any time make
its from said pool for any period in excess of amounts that

have been paid into or are available in said pool for such period;
provided, however, that the unit may temporarily prorate pay-
ments from said pool for cash flow purposes. In the event that
after making allowable free care payments to community health
centers, there exists a shortfall of pool revenue, excluding any
revenue in the separate MassHealth insurance reimbursement pro-
gram account, in any fiscal year to cover allowable free care pay-
ments to acute hospitals, the administrator shall allocate such
payments so that those acute hospitals with the greatest proper-
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tional requirement for pool income shall receive a greater propor-
tional payment from said pool. In the event that there exists a sur-
plus of pool revenue in any fiscal year over that necessary to
cover allowable free care payments, the administrator shall apply
such surplus to allowable free care payments for any succeeding
fiscal year in which there is a shortfall of pool revenue.
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(o) Within the Uncompensated Care Trust Fund, there shall be
established a medical assistance intergovernmental transfer
account, administered by the commissioner of the division of
medical assistance, consisting of any transfers to the common-
wealth from publicly-operated entities providing Title XIX or
Title XXI reimbursable services, and federal reimbursements
related to medical assistance payments, so called, to publicly-
operated entities. All amounts credited to this account shall be
held in trust and shall be available for expenditure by the commis-
sioner of the division of medical assistance to be used for medical
assistance payments to entities designated and authorized by the
general court, or which have contractually agreed to make inter-
governmental transfers to said account; provided, however, that
any amount in excess of such medical assistance payments may be
credited to the General Fund; provided, further, that the amount of
all such expenditures shall be subject to annual approval by the
general court. The maximum payments and transfers from said
account shall not exceed those permissible for federal reimburse-
ment under Title XIX or Title XXI of the Social Security Act or
any successor federal statute. The comptroller may make pay-
ments, including payments during the accounts payable period, in
anticipation of revenues, including receivables due and col-
lectibles during the months of July and August, and shall establish
procedures for reconciling overpayments or underpayments from
said account to publicly-operated entities; provided, that said pro-
cedures shall include, but not be limited to, appropriate mecha-
nisms for refunding intergovernmental transfers and federal
reimbursements upon recoupment of any such overpayments. The
division of medical assistance shall notify the unit regarding rev-
enue and expenditure activity within said account and submit to
the secretary of administration and finance and the house and
senate committees on ways and means a schedule of said pay-
ments ten days prior to any expenditures, and no funds shall be
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expended without an enforceable agreement with or legal obliga-
tion imposed upon the recipient public entity to make an intergov-
ernmental transfer in an appropriate amount to said account.
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SECTION 23. Health care for the medically indigent

(a) Declaration of policy.—The General Court finds that every
person in this Commonwealth should receive timely and appropriate
health care services from any provider operating in this Common-
wealth; that, as a continuing condition of licensure, each provider
should offer and provide medically necessary, lifesaving and emer-
gency health care services to every person in this Commonwealth,
regardless of financial status or ability to pay; and that health care
facilities may transfer patients only in instances where the facility
lacks the staff or facilities to properly render definitive treatment.
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(b) Studies on indigent care.—To reduce the undue burden on

the several providers that disproportionately treat medically indi-
gent people on an uncompensated basis, to contain the long-term
costs generated by untreated or delayed treatment of illness and
disease and to determine the most appropriate means of treating
and financing the treatment of medically indigent persons, the
council, at the request of the Governor or the General Court, may
undertake studies and utilize its current data base to:
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a. Study and analyze the medically indigent population, the
magnitude of uncompensated care for the medically indigent, the
degree of access to and the result of any lack of access by the
medically indigent to appropriate care, the types of providers and
the settings in which they provide indigent care and the cost of the
provision of that care pursuant to subsection (c).
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b. Determine, from studies undertaken under paragraph (b), a

definition of the medically indigent population and the most
appropriate method for the delivery of timely and appropriate
health care services to the medically indigent.
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(c) Studies.—The council shall conduct studies pursuant to sub-

section (b)(1) and thereafter report to the General Court the results
of the studies and its recommendations. The council may contract
with an independent vendor to conduct studies in accordance with
the provisions for selecting vendors in section 12. The studies
shall include, but not be limited to. the following:
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35 a. the number and characteristics of the medically indigent pop-
-36 ulation, including such factors as income, employment status,
37 health status, patterns of health care utilization, type of health care
38 needed and utilized, eligibility for health care insurance, distribu-
-39 tion of this population on a geographic basis and by age, sex and
40 racial or linguistic characteristics, and the changes in these char-
-41 acteristics, including the following;
42 i. the needs and problems of indigent persons in urban areas;
43 ii. the needs and problems of indigent persons in rural areas;
44 iii. the needs and problems of indigent persons who are mem-
-45 bers ofracial or linguistic minorities;
46 iv. the needs and problems of indigent persons in areas of high
47 unemployment; and
48 v. the needs and problems of the underinsured;
49 b. the degree of and any change in access of this population to
50 sources of health care, including hospitals, physicians and other
51 providers; the distribution and means of financing indigent care
52 between and among providers, insurers, government, purchasers
53 and consumers, and the effect of that distribution on each;
54 c. the major types of care rendered to the indigent, the setting in
55 which each type of care is rendered and the need for additional
56 care of each type by the indigent;
57 d. the likely impact of changes in the health delivery system,
58 including managed care entities, and the effects of cost containment
59 in the Commonwealth on the access to, availability of and financing
60 of needed care for the indigent, including the impact on providers
61 which provide a disproportionate amount of care to the indigent;
62 e. the distribution of delivered care and actual cost to render
63 such care by provider, region and subregion;
64 f. the provision of care to the indigent through improvements in
65 the primary health care system, including the management of
66 needed hospital care by primary care providers;
67 g. innovative means to finance and deliver care to the medically
68 indigent; and
69 h. reduction in the dependence of indigent persons on hospital
70 services through improvements in preventive health measures.

1 SECTION 24. Effective date
This act shall take effect immediately
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