
SENATE No. 1674
By Mr. Moore, a petition (accompanied by bill. Senate, No. 1674) of

Richard T. Moore for legislation to prohibit state government entities
from providing electronic commerce services to the public in direct
competition with the private sector. State Administration.

In the Year Two Thousand and Three

An Act relative to electronic government services.

1 Whereas, The deferred operation of this act would tend to
2 defeat its purpose, which is to protect economic opportunities for
3 private industry against unfair competition by government agen-
-4 cies and enhance the efficient provision of public goods and serv-
-5 ices in the commonwealth, therefore it is hereby declared to be an
6 emergency law, necessary for the immediate preservation of the
7 public convenience.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, asfollows:

1 Chapter 7 of the Genera! Laws, as most recently appearing in
2 the 2000 Official Edition, is hereby amended by adding after
3 section 56, the following new section;—
4 Section 57. Electronic Government Services.
5 (a) Title. This section may be cited as the “Electronic Govern-
-6 ment Services Act.”

(b) Definitions. For purposes of this section, the following defi
8 nitions shall be applicable;
9 “Electronic Commerce Services,” means services that are the

10 same, similar to or overlapping those information technology-
-11 based services provided by the private sector to the general public.
12 For example, any transaction completed over the computer net-
-13 work such as the buying of goods and services on the Internet.
14 “Commercial Activity,” means performing services or providin
15 goods that can normally be obtained from private enterprise.
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16 “Direct Costs,” means all costs, whether capital, operating, or
17 otherwise, that would be eliminated if the service or function to
18 which they relate were discontinued.
19 “Full Cost Accounting,” means in accordance with applicable
20 generally accepted accounting principles, accounting for all direct
21 and indirect costs, including capital costs, that are incurred in the
22 ownership, management operation of an electronic service.
23 “Government Agency,” means the commonwealth, any unit of
24 state government, or any political subdivision thereof, and shall
25 not be construed to exclude any entity that is not majority owned
26 as private property and that is established under the Constitution,
27 statutes, ordinances, rules or regulations or by any other order or
28 action by any such entity or its officers.
29 “Indirect Costs Accounting,” means all costs, whether capital
30 costs, operating costs, or otherwise that are not direct costs. Indi-
-31 rect costs that support multiple services or functions shall be allo-
-32 cated among those services and functions in proportion to the
33 relative burden each service or function places on the cost cate-
-34 gory and by any reasonable method consistent with generally
35 accepted accounting principles.
36 “Private Enterprise,” means an individual, firm, partnership,
37 joint venture, corporation, association or any other legal entity
38 engaging in the manufacturing, processing, sale, offering for sale,
39 rental, leasing, delivery, dispensing, distributing, or advertising of
40 goods or services for profit.
41 “Private Sector,” means two or more competing privately-
-42 owned companies.
43 (c) Government activity, prohibitions and exceptions.
44 (1) Except under the provisions of this section, if the private
45 sector provides electronic commerce services to the public, no
46 agency of state government shall develop, start or carry on any
47 activity to provide or offer such services, expand similar services
48 at government expense or provision unless said government
49 agency follows the guidelines contained herein, and provided that
50 the appropriate committees of the general court have the explicit
51 authority to exercise their proper oversight role. (2) Nothing in
52 this section shall prohibit a government agency from providing
53 electronic commerce services to the public in the absence of pro-
-54 vision of such services by the private sector.
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55 (d) Requirements and Justification for Duplicative or Corn-
-56 peting Services.
57 Notwithstanding the provisions of subsection (c), a government
58 agency may provide duplicative or competing electronic com-
-59 merce services to the general public provided that:
60 1. The executive officer of the agency that proposes to provide
61 such services shall give public notice of the agency’s actions con-
-62 sistent with the provisions of chapter 30A of the general laws,
63 said notice to include; a) The agency’s proposed findings of fact.
64 statutory authority, or conclusions of law that grants the agency
65 such power and deems it necessary and in the public interest to
66 provide duplicative or competing electronic services; b) The ini-
-67 tial and total lifecycle costs of the proposed government services,
68 that include but are not limited to all technology, infrastructure,
69 services, contracts and direct and indirect personnel costs; c) The
70 individual per taxpayer cost of such services on an annualized
71 basis, and the cost of such services per user on an annualized
72 basis; d) The agency’s reasons for believing that the cost benefits
73 of providing such services require the expenditure of public funds;
74 e) An identification of unmet needs in the consumer marketplace
75 that the government service offer would fulfill; f) A description of
76 how the proposed government service offers would differ from
77 those provided by the private sector; and g) An economic impact
78 analysis demonstrating that offering of proposed electronic com-
-79 merce services by government is in the best interest of taxpayers
80 and will not be anti-competitive in its effect on the existing
81 industry, and will not adversely impact or distort the private sector
82 marketplace for the same or similar electronic commerce services.
83 2. The executive officer of the agency that proposes to offer
84 such services shall provide the opportunity for the public to
85 respond to, and comment on, the public notice described in sub-
-86 section (d) (1).
87 3. Subsequent to receiving comments from the public, the execu-
-88 tive officer of the agency shall attest to, and submit to the clerk ol
89 the Senate, factual and legal conclusions enumerating all of the fac-
90 tors described in subsection (1), subparagraphs (a) th
91 should the agency determine to proceed with offering such services
92 4. Within ninety days of the date on which the findings reterrec
93 to in subsection (3) were filed with the Clerk of the Senate, the
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general court, pursuant to such legislative oversight procedure as
may be established, may by joint resolution, disapprove of the
findings as set forth in subsection (3), and said joint resolution
shall render the proposal for services to be null and void.
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5. If the general court either approves the findings referred to in
subsection (3) or has not disapproved of said findings by joint res-
olution, continuing oversight authority shall be the responsibility
of the Senate and House Committees on Post Audit and Legisla-
tive Oversight and the Senate and House Committees on Ways
and Means.
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6. Any provider of electronic commerce services that resides
within or does business in the commonwealth shall have standing
to judicially challenge the provision of electronic commerce serv-
ices by the government agency not made in conformance with the
provisions of this section.
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(e) Nothing in this section may be construed to prohibit a gov-
ernment agency from offering electronic government services to
the general public that was commenced prior to the effective date
of this section.
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113 (f) If an agency elects to provide electronic services in a juris-

diction where a private enterprise delivers the same electronic
service, said agency shall prepare and publish, on or before Jan-
uary Ist of each year, an annual report to the legislature on its
services. This report shall; 1. Be substantially in accordance with
full cost accounting and shall include disclosure of the amount,
source, and cost of working capital utilized for its electronic serv-
ices; 2. Provide specific information on the cost of activities and
the anticipated return on such investment; 3. Fully assess the pro-
gram’s effectiveness given the return on investment.

114
115
116
117
118
119
120
121
122
123 (g) SEVERABILITY CLAUSE. If any provision of this Act or

its application to any person or circumstance is held invalid, the
invalidity does not affect other provisions or applications of this
Act which can be given effect without the invalid provision or
application, and to this end the provisions of this Act are severable.
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