
SENATE 2044
By Mr. Pacheco, a petition (accompanied by bill, Senate, No. 2044) of

Marc R. Pacheco, Steven A. Baddour, Mark C, Montigny, Steven C. Pana-
giotakos and other members of the General Court for legislation relative to
the creation of a big dig cost recovery commission. Transportation.
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In the Year Two Thousand and Three

An Act relative to the creation of a big dig cost recovery
COMMISSION.

1 Whereas, the deferred operation of this act would tend to defeat
2 its purpose, which is to forthwith establish a special commission
3 relative to certain cost recovery efforts, therefore it is hereby
4 declared to be an emergency law, necessary for the preservation of
5 public convenience.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

2 (1) to date, mismanagement, design and construction errors
3 resulted in approximately 10,000 change orders to the Central
4 Artery/Third Harbor Tunnel Project (“CA/T Project”) that sub-
-5 stantially increased the cost and time of the CA/T Project;
6 (2) cost recovery efforts to date on the CA/T Project have
7 netted only $35,707;
8 (3) the joint venture of Bechtel/Parsons Brinckerhoff was rarely
9 referred for cost recovery efforts being initiated against the joint

10 venture, and to date the joint venture has not been held financially
11 responsible for cost recovery on any of the 10,000 change orders,

12 cost overruns or delays associated therewith;
13 (4) the Massachusetts Turnpike Authority is continuing to

14 investigate these matters internally with the intention of returning

15 monies to the taxpayers through cost recovery efforts;

16 (5) the Massachusetts Turnpike Authority has recently hired 3

17 independent legal consultants to spearhead cost recovery efforts;

18 and

1 SECTION 1. The General Court finds that:
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19 (6) a single legislatively created and empowered panel would
20 have the necessary tools, independence and integrity to oversee
21 and manage expeditious and comprehensive cost recovery efforts
22 on behalf of the commonwealth, ensuring that the public interest
23 is the foremost concern in all cost recovery efforts.

1 SECTION 2. (a) There shall be a special commission to consist
2 of 7 members to review, study and investigate, as a basis for legal
3 and legislative action, cost recovery available to the common-
-4 wealth for errors, omissions, mismanagement, fraud, overbilling,
5 negligence or any other legally actionable claim for liability
6 related to the Central Artery/Third Harbor Tunnel Project. The
7 investigation and study shall include, but need not be limited to,
8 assessing liability attributable to the joint venture of Bechtel/
9 Parsons Brinckerhoff or any other manager, management consul-

-10 tant, design consultant, subconsultant; contractor, sub-contractor or
11 individual associated with the Central Artery/Third Harbor Tunnel
12 Project. For 8 months from the effective date of this act, the com-
-13 mission shall oversee the independent legal and other consultants
14 recently hired, and currently employed, by the Massachusetts
15 Turnpike Authority, in this act referred to as the “Turnpike Inde-
-16 pendent Cost Recovery Team”, and participate in the resolution of
17 ongoing mediations, arbitrations and negotiations related to con-
-18 tracts of the Central Artery/Third Harbor Tunnel Project between
19 the Massachusetts Turnpike Authority and/or the Massachusetts
20 Highway Department with any third party. All resolutions pro-
-21 posed by the Turnpike Independent Cost Recovery Team related to
22 the mediations, arbitrations, contract or other legal claims shall be
23 submitted to the commission for review with a written statement
24 and supporting documentation as to why the commission should
25 adopt each proposed resolution. Each proposed resolution either
26 shall be adopted or rejected by the commission based on a review
27 of each case by a majority of the membership of the commission.
28 If adopted by the commission, a proposed resolution then shall be
29 submitted to the Massachusetts Turnpike Authority chairman for
30 final approval. If the Massachusetts Turnpike Authority chairman
31 rejects the commission’s recommended action, he shall state the
32 reasons therefore in writing. The commission, at its discretion,
33 may conduct a subsequent review of the proposed resolution in
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34 conjunction with the Massachusetts Turnpike Authority chairman’s
35 veto of the proposed resolution, or it may override the veto by a
36 majority vote. A quorum shall exist when 5 members of the com-
-37 mission are available to vote on any measure.
38 (b) The special commission shall consist of the governor or an
39 officer of the executive branch to be appointed by the governor; a
40 dean or professor of a law school located in the commonwealth to
41 be appointed by the state auditor; the inspector general or a
42 member of that department designated by the inspector general;
43 the state secretary or a member of that department designated by
44 the state secretary; the state auditor or a member of that depart-
-45 ment designated by the state auditor; a certified forensic accoun-
-46 tant or a certified fraud examiner to be appointed by the state
47 auditor; and, by agreement, the Federal Highway Administrator or
48 a member of that department designated by the Federal Highway
49 Administrator. No person, nor any member of the immediate
50 family of such person, who has had a direct or indirect financial
51 interest in the Central Artery/Third Harbor Tunnel Project, or who
52 has had a direct or indirect financial interest in the joint venture ot
53 Bechtel/Parsons Brinckerhoff, in any of its subsidiaries or related
54 companies, or in any other consultant, sub-consultant, contractor
55 or sub-contractor for the Central Artery/Third Harbor Tunnel Pro-
-56 ject shall be eligible for appointment to or shall serve on or be
57 employed by the commission
58 (c) The dean or professor of the law school appointed by the
59 state auditor shall be the chairperson ot the commission. Any
60 vacancy on the commission shall be filled by the appropriate
61 appointing or designating authority, unless there is at the time ot
62 the vacancy no such authority, in which case by the state auditor
63 A vacancy shall not affect the powers and duties ot the commis-
-64 sion. A majority vote of the commission shall mean a majority
65 vote of the members authorized to be appointed to serve

66 (d) The members of the commission shall serve, unless other-

-67 wise provided herein, without compensation but shall receive their

68 reasonable and necessary expenses incurred in the discharge ot
69 their official duties. The Massachusetts Turnpike Authority shall

70 provide the commission with office space and clerical support

71 te) Within 45 days following the 8 month anniversary ot the
12 effective date of this act, the commission shall review the pert orI
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mance of the Turnpike Independent Cost Recovery Team in order to
determine whether it is in the public interest for the team to continue
in its work. For purposes of this act, the determination by the com-
mission that it is not in the public interest for the Turnpike Indepen-
dent Cost Recovery Team to continue its work shall be made by
consideration of all appropriate criteria including, but not limited to,
the funds recovered, or expected to be recovered, by the Turnpike
Independent Cost Recovery Team, the number of cost recovery mat-
ters closed by the Turnpike Independent Cost Recovery Team, the
progress made or likely to be made by the Turnpike Independent
Cost Recovery Team, and other objective criteria related to the
overall effectiveness of the Turnpike Independent Cost Recovery
Team. The determination by a majority of the commission that it is
not in the public interest for the Turnpike Independent Cost
Recovery Team to continue its work shall be submitted in writing to
the governor, the chairman of the Turnpike Authority, the senate and
house post audit and oversight committees of the General Court and
the regional director of the Federal Highway Commission. In the
event that the commission, by majority vote, determines that it is not
in the public interest for the Turnpike Independent Cost Recovery
Team to continue its work, the following provisions, duties, obliga-
tions and authority shall be vested with the commission:

73
74
75
76
77
78
79
80
81
82
83
84
85
86
87
88
89
90
91
92
93
94

(1) The commission may employ legal counsel, licensed engi-
neering services and such assistance as it considers reasonable
and necessary, and in accordance with this act.
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(2) One million dollars shall be financed by the Massachusetts
Turnpike Authority, subject to additional legislative appropriation
if warranted.
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(3) The commission may accept and expend any appropria-

tions, grants of money, professional services, consultant services,
clerical or other services and supplies from the commonwealth in
the course of its investigations.
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(4) The commission and its staff may travel within and without
of the commonwealth.
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(5) The commission may request reasonable assistance from
the state auditor, the inspector general, and the attorney general
and those officers shall furnish the commission with any relevant
information in their possession which is requested by the commis-
sion.
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112 (6) The commission may require by summons the attendance
113 and testimony under oath of witnesses and the production before it
114 of books, papers and things relating to any matter being investi-
-115 gated by it pursuant to this act, but a summons may be issued by
116 the commission only upon a majority vote of the commission and
117 shall be served in the same manner as summonses for witnesses in
118 criminal cases issued on behalf of the commonwealth and the law
119 relative to summonses issued in those cases shall apply to sum-
-120 mouses issued under this act so far as applicable. A justice of the
121 supreme judicial court, the appeals court, or of the superior court
122 may upon application by the commission compel the attendance
123 of witnesses summoned as aforesaid, the giving of testimony
124 under oath and the production of books, papers and things before
125 the commission in furtherance of any investigation under this act
126 in the same manner and to the same extent as before the supreme
127 judicial court, the appeals court or superior courts. A justice may
128 also compel any witness to answer before the court any questions
129 put to the witness by the commission. Every person who behaves
130 in a disorderly or contemptuous manner before the commission
131 shall be deemed guilty of a misdemeanor punishable as provided
132 in section 28A of chapter 3 of the General Laws. If any person
133 summoned to testify or produce evidence before the commission
134 refuses to testify or produce evidence on the basis of a privilege
135 against self-incrimination, the commission shall not be bound by
136 section 28 of said chapter 3. Upon a majority vote, the commis-
-137 sion may apply to a justice of the supreme judicial court for an
138 order granting immunity to the witness. Notice of the application
139 shall be sent to the attorney general, all district attorneys of the
140 commonwealth, and the United States attorney, for the district of
141 Massachusetts, any of whom may file an appearance and have the
142 right to be heard with respect to the application. The justice may,
143 after hearing, order the witness to answer the question or produce
144 the evidence requested and, if so ordered, the justice shall also
145 issue an order granting immunity to the witness with respect to the
146 transactions, matters or things concerning which the witness is
147 compelled to testify or produce evidence. A witness who has been
148 granted immunity as provided herein shall not be criminally pros-
149 ecuted for or on account for any action, matter or thing con-
-150 cerning which the witness may be required to testify or produce
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evidence following the grant of immunity, except for perjury
committed while giving testimony or producing evidence, giving
a false statement or otherwise failing to comply with the order.
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(7) All hearings of the commission shall be public and wit-
nesses shall have the right to be represented by counsel and shall
be sworn before testifying. Upon order of the commission, its
counsel shall submit to the attorney general or other law enforce-
ment agency, evidence that has come to the attention of the com-
mission and in the opinion of the commission warrants
presentation or submission for prosecution or other legal action.
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(f) All appointments and designations required under subsec-
tion (b) shall be made no later than 30 days after the effective date
of this act. The chairperson of the commission shall notify the
General Court when all appointments have been made and the
commission is ready to commence its investigations.
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(g) The commission shall file monthly reports with the clerks of

the senate and the house of representatives, the senate and house
post audit and oversight committees, the joint committee on trans-
portation and the senate and house long-term debt and capital
expenditure committees as to investigative, legal or other remedial
action undertaken by the commission relative to cost recovery in
each month. The senate and house post audit and oversight com-
mittees shall have access to all testimony, books, records and other
evidence gathered by the commission during its investigation. The
commission shall file a final report of its investigation and study
and its recommendations, if any, together with drafts of legislation
necessary to carry its recommendations into effect, by filing the
same with said clerks on or before December 31, 2004.
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(h) Absent further legislative authorization, the commission
shall cease its investigation and study upon filing its final report,
and, except as otherwise provided herein, shall forward all
records and documents, including stenographic notes and elec-
tronic documents, to the state secretary. The secretary shall be the
custodian of the records. Upon the conclusion of the investiga-
tion, the documents shall be subject to the disclosures and exemp-
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ns provided under section 7 of chapter 4 of the General Laws18f
(i) Nothing in this act shall be construed to preclude any indi

vidual from cooperating with any investigation into matters cov18
his act
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