
SENATE No. 2088
By Mr. Pacheco, a petition (accompanied by bill, Senate, No. 2088)

of Marc R. Pacheco and Susan Williams Gifford (by vote of the town)
for legislation relative to impact fees in a business development overlay
district in the town of Wareham. Commerce and Labor. [Local approval
received.]

In the Year Two Thousand and Three

An Act relative to impact fees in business development overlay

DISTRICT IN THE TOWN OF WAREHAM.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, asfollows:

1 SECTION 1. For purposes of this act. the words and phrases set
2 forth in this section shall have the following meanings:—
3 “Purchaser”, the transferee, grantee or recipient of any real
4 property interests.
5 “Purchase price”, all consideration paid or transferred by or on
6 behalf of a purchaser to a seller or his nominee, or for his benefit,
7 for the transfer of any real property interest, and shall include, but
8 not be limited to, all cash or its equivalent so paid or transferred;
9 all cash or other property paid or transferred by or on behalf of the

10 purchaser to discharge or reduce any obligation of the seller; the
11 principal amount of all notes or their equivalent, or other deferred
12 payments, given or promised to be given by or on behalf of the
13 purchaser to the seller or his nominee; the outstanding balance of
14 all obligations of the seller which are assumed by the purchaser or
15 to which the real property interest transferred remains subject
16 after the transfer, determined at the time of transfer, but excluding
17 real estate-taxes and other municipal liens or assessments which
18 are not overdue at the time of transfer; the fair market value, at the
19 time of transfer, of any other consideration or thing of value paid
20 or transferred by or on behalf of the purchaser, including, but not
21 limited to, any property, goods or services paid, transferred or ren-
-22 dered in exchange for such real property interest.
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23 “Real property interest”, any present or future legal or equi-
-24 table interest in or to real property, and any beneficial interest
25 therein, but shall not include any interest which is limited to any
26 or all of the following: the dominant estate in any easement or
27 right of way; the right to enforce any restriction; any estate at will
28 or at sufferance, and any estate for years having a term of less
29 than 30 years; any reversionary right, condition, or right of entry
30 for condition broken; the interest of a mortgagee or other secured
31 party in any mortgage or security agreement; the interest of a
32 stockholder in a corporation, a certificate holder in a Massachu-
-33 setts business trust, a partner in a partnership or a member of a
34 limited liability company, and the interest of a beneficiary in a
35 trust which holds any legal or equitable interest in real property,
36 except as provided in section 3.
37 “Seller”, the transferor, grantor or immediate former owner of
38 any real property interests.
39 “Time of transfer”, of any real property interest shall mean, the
40 time at which such transfer is legally effective as between the par-
-41 ties thereto, and, in any event, with respect to a transfer evidenced
42 by an instrument recorded with the Plymouth county registry of
43 deeds or filed with the assistant recorder of the Plymouth Registry
44 District, not later than the time of such recording or filing.

1 SECTION 2. In addition to any other taxes, charges and assess-
-2 ments that may be assessed or otherwise due. upon the transfer of
3 any real property interest in a lot situated in a business develop-
-4 ment overlay district (“BD District”) in the town of Wareham as
5 described in the town of Wareham zoning bylaw in Article 11,
6 Zoning Districts Use Regulations, (a “BD Lot”), there is
7 hereby imposed the following fee;
8 (a) for the first such transfer after the effective date hereof, the
9 “Initial Transfer”, 2 per cent of the purchase price, the “Initial

10 Impact Fee”;
11 (b) for each transfer subsequent to the Initial Transfer for
12 which the Initial Impact Fee was paid a “Subsequent Transfer”,
13 1 per cent of the purchase price, the “Subsequent Impact Fee”.
14 The fee shall be the liability of the seller of such real property
15 interest, and any agreement between the purchaser and the seller
16 or any other person with reference to the allocation of the respon-
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17 sibility for bearing the fee shall not affect such liability of the
18 seller. The fee shall be paid to the tax collector, or his designee,
19 and shall be accompanied by a copy of the deed or other instru-

-20 ment evidencing such transfer, if any, and an affidavit signed
21 under oath or the pains and penalties of perjury by the seller and
22 the purchaser or their legal representatives, attesting to the true
23 and complete purchase price and the basis, if any, upon which the
24 transfer is claimed to be exempt in whole or in part from the fee
25 imposed hereby. The tax collector, or his designee, shall promptly
26 thereafter execute and issue a certificate indicating that the appro-
-27 priate fee has been paid or that the transfer is exempt from the fee,
28 stating the basis for the exemption. The register of deeds for Ply-
-29 mouth county, and the assistant recorder for the registry district of
30 Plymouth county, shall not record or register, or receive or accept
31 for recording or registration, any deed, except a mortgage deed, to
32 which has not been affixed such a certificate executed by the tax
33 collector or his designee, or to which there is not included a certi-
-34 fication in a deed by the seller that the real property interest trans-
-35 ferred thereby does not lie in a BD District. Failure to comply
36 with this requirement shall not affect the validity of any instru-
-37 ment. The fee imposed under this section shall be due simultane-
-38 ously with the time of transfer of the transfer upon which it is
39 imposed. Notwithstanding the foregoing, whenever there is a con-
-40 veyance of real property interests and a conveyance of personalty
41 related thereto to the same party at or about the same time, the
42 allocations of payments between real estate and personalty agreed
43 to by the purchaser and seller shall not determine the amount of
44 the fee due pursuant to this section; instead, the tax collector may
45 require payment of the fee referred to on the value of the real
46 property interests so conveyed as determined by the tax collector.

1 SECTION 3. To the extent not otherwise subject to payment of
2 a fee, and notwithstanding the exemptions set forth in
3 paragraphs (i) and (j) of section 5 unless otherwise exempted pur-
-4 suant to section 5 excluding said paragraphs (i) and (j), there shall
5 be paid a fee equal to 2 per cent, in the case of the Initial Transfer,
6 and 1 per cent, in the case of a Subsequent Transfer, of the fair
7 market value of real property interests held in the name of or oth-
-8 erwise beneficially owned by a corporation or Massachusetts busi-
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9 ness trust upon the transfer for consideration by the controlling
10 stockholders or certificate holders of their interests of the stock or
11 certificates of such corporation or Massachusetts business trust.
12 This fee is due on or before the time of transfer of the stock. To
13 the extent not otherwise subject to payment of a tee and notwith-
-14 standing the exemptions referred to in said paragraphs (i) and (j),
15 unless otherwise exempted pursuant to said section 5 excluding
16 said paragraphs (i) and (j). there shall be paid a fee equal to 2 per
17 cent, in the case of the Initial Transfer, and 1 per cent, in the case
18 of a Subsequent Transfer, of the fair market value of real property
19 interests held in the name of a trust, partnership or limited lia-
-20 bility company or otherwise beneficially owned by a trust, part-
-21 nership or limited liability company, upon the change in
22 composition of such trust, partnership or limited liability com-
-23 pany for consideration either in one transaction or a series of
24 related transactions, which change in composition results in a
25 transfer of capital interests in excess of 50 per cent of the total
26 capital interests within such partnership or limited liability com-
-27 pany, or results in a transfer of the ownership rights to profit
28 interests within such partnership or limited liability company in
29 excess of 50 per cent of the total profit interests within such part-
-30 nership or limited liability company or the transfer of in excess of
31 50 per cent of the beneficial interest in such trust.

1 SECTION 4. At any time within 7 days following the issuance
2 of the certificate of payment of the fee imposed by section 2, the
3 seller or his legal representative may return said certificate to the
4 tax collector or his designee for cancellation, together with an
5 affidavit signed under oath or under the pains and penalties of
6 perjury by the seller and the purchaser or their legal representa-
-7 tives, that the transfer, with respect to which such certificate was
8 issued, has not been consummated, and thereupon the fee paid
9 with respect to such transfer shall be forthwith returned to the

10 seller or his legal representative.

1 SECTION 5. The following transfers of real property interests
2 shall be exempt from the fee established by section 2. Except as
3 otherwise provided, the seller shall have the burden of proof that
4 any transfer is exempt hereunder:
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5 (a) Transfers to the government of the United States, the Com-
-6 monwealth, and any of their instrumentalities, agencies or subdi-
-7 visions.
8 (b) Transfers which, without additional consideration, confirm,
9 correct, modify or supplement a transfer previously made.

10 (c) transfers made as gifts without consideration. In any pro-
-11 ceeding to determine the amount of any fee due hereunder, it shall
12 be presumed that any transfer for consideration of less than fair
13 market value of the real property interests transferred was made as
14 a gift without consideration to the extent of the difference
15 between the fair market value of the real property interest and the
16 consideration actually received by seller, if the purchaser was at
17 the time of transfer the spouse, the lineal descendant, or the lineal
18 ancestor of the seller, by blood or adoption, or a trust for the ben-
-19 efit of any such persons, and otherwise it shall be presumed that
20 consideration was paid in an amount equal to the fair market value
21 of the real property interests transferred, at the time of transfer.
22 (d) Transfers without consideration to the trustees of a trust in
23 exchange for a beneficial interest received by the seller in such
24 trust; distributions without consideration by the trustees of a trust
25 to the beneficiaries of such trust.
26 (e) Transfers by operation of law without actual consideration,
27 including but not limited to transfers occurring by virtue of the
28 death or bankruptcy of the owner of a real property interest.
29 seizure upon execution or tax taking.
30 (f) Transfers made in partition of land and improvements
31 thereto, under chapter 241 of the General Laws.
32 (g) Transfers to any charitable organization as defined in clause
33 Third of section 5 of chapter 59 of the General Laws, or any reli-
-34 gious organization, provided that the real property interests so
35 transferred will be held by the charitable or religious organization
36 solely for its public charitable or religious purposes.
37 (h) Transfers to a mortgagee in foreclosure of the mortgage
38 held by such mortgagee, and transfers of the property subject to a
39 mortgage to the mortgagee in consideration of the forbearance of
40 the mortgagee from foreclosing said mortgage.
41 (i) Transfers made to a corporation or partnership or limited lia-
-42 bility company pursuant to which transfer no gain or loss is recog-
-43 nized under the provisions of Section 351, Section 368 or
44 Section 721 of the Internal Revenue Code of 1986, as amended.
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45 (j) Transfers made to a stockholder of a corporation in liquida-
-46 tion of the corporation, and transfers made to a partner ot any
47 partnership or to a member of a limited liability company in dis-
-48 solution of the partnership or limited liability company.
49 (k) Transfers consisting of the division of marital assets under
50 section 34 of chapter 208 of the General Laws or other provisions
51 of law.
52 (1) Transfers of property consisting in part of real property
53 interests in aBD Lot in the Town of Wareham and in part of other
54 property interests, to the extent that the property transferred con-
-55 sists of property other than real property interests in aBD Lot in
56 the town of Wareham; provided that the seller shall furnish the tax
57 collector with such information as he shall require or request in
58 support of the claim of exemption and manner of allocation of the
59 consideration for such transfers.
60 (m) Transfers to purchasers intending to use the BD Lot only
61 for uses allowed as of right or by special permit in the underlying
62 zoning district, if supported by an affidavit signed under oath or
63 under the pains and penalties of perjury by the purchaser to that
64 effect. In the event the purchaser subsequently decides to use such
65 lot for aBD use, however, the Impact Fee that would otherwise
66 have been due with respect to said transfer shall then be due from
67 the purchaser.

1 SECTION 6. If a seller fails to pay all or any portion of the fee
2 established by section 2 on or before the time when the same is
3 due, the seller and the purchaser shall be jointly and severally
4 liable for the following additional payments in addition to said
5 fee:—
6 (a) Interest: Interest on the unpaid amount of the fee to be cal-
-7 culated from the time of transfer at a rate equal to 14 per cent per
8 annum.
9 (b) Penalties; (i) If there was no fraud or willful intent to defeat

10 or evade a fee imposed by this chapter, and if all or a portion of
11 the fee remains unpaid 30 days after the time of transfer, a penalty
12 equal to 5 per cent of the outstanding fee as determined by the tax
13 collector for each month or portion thereof thereafter that the fee
14 is not paid in full; provided, however, that in no event shall the
15 amount of any penalty imposed hereunder exceed 25 per cent of
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16 the unpaid fee due at the time of transfer, (ii) If the tax collector
17 determines that there was fraud or willful intent to defeat or evade
18 a fee imposed by this chapter, and if all or a portion of the fee
19 remains unpaid 30 days after the time of transfer, a penalty equal
20 to the amount of said fee as determined by the tax collector.
21 (c ) Municipal Lien Certificates: All municipal lien certificates
22 issued pursuant to section 23 of chapter 60 of the General Laws
23 for BD Lots shall include a line item setting forth any fees,
24 interest, or penalties that may be due hereunder.

1 SECTION 7. Fees collected by the Tax Collector pursuant to
2 section 2(b) of this act shall be placed in a separate fun to be
3 known as the Wareham Infrastructure Improvement Fund. The
4 town treasurer shall be the custodian of the fund and any interest
5 shall be added to and become part of the fund. Town meeting may
6 appropriate money from the fund, by a majority vote, for the pur-
-7 pose of making infrastructure improvements to mitigate impact of
8 BD uses, or may, by a 2/3 vote, appropriate money from the fund
9 for any other purpose authorized under section 5 of chapter 40.

1 SECTION 8. (a) The tax collector shall notify a seller and pur-
-2 chaser by registered or certified mail of any failure to discharge in
3 full the amount of the fee due hereunder and any penalty or
4 interest assessed. The tax collector shall grant a hearing on the
5 matter of the imposition of said fee, or of any penalty or interest
6 assessed, if a petition requesting such hearing is received by the
7 tax collector within 30 days after the mailing of said notice. The
8 tax collector shall notify the seller and purchaser in writing by
9 registered or certified mail of his determination concerning the

10 deficiency, penalty or interest within 15 calendar days after said
11 hearing. Any party aggrieved by a determination of the tax col-
-12 lector concerning a deficiency, penalty or interest may, after pay-
-13 ment of said deficiency, penalty or interest, appeal to the district
14 or superior court within three months after the mailing of notifica-
-15 tion of the determination of the tax collector. Upon the failure to
16 timely petition for a hearing, or appeal to said courts, within the
17 time limits hereby established, the seller and purchaser shall be
18 bound by the terms of the notification, assessment or determina-
-19 tion, as the case may be, and shall be barred from contesting the
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20 fee, and any interest and penalty, as determined by the tax col-
-21 lector. All decisions of the courts shall be appealable. Every
22 notice to be given under this section by the tax collector shall be
23 effective if mailed by certified or registered mail to the seller and
24 purchaser at the address stated in a recorded or registered instru-
-25 ment by virtue of which the seller held and the purchaser holds
26 any interest in land, the transfer of which giving rise to the fee
27 which is the subject of such notice; and if no such address is
28 stated or if such transfer is not evidenced by an instrument
29 recorded or registered in the public records in Plymouth county,
30 such notice shall be effective when so mailed to the seller and
31 purchaser in care of any person appearing of record to have had or
32 have a fee interest in such land, at the address of such person as
33 set forth in an instrument recorded or registered in Plymouth
34 county, or at the address in the records of the board of assessors.
35 (b) All fees, penalties and interest required to be paid here-
-36 under shall constitute a personal debt of the seller and the pur-
-37 chaser and may be recovered in an action of contract or in any
38 other appropriate action, suit or proceeding brought by the tax
39 collector; said action, suit or proceeding to be subject to chapter
40 260 of the General Laws.
41 (c) If any seller liable to pay the fee established hereunder
42 neglects or refuses to pay the same, the amount, including any
43 interest and penalty thereon, shall be a lien in favor of the town of
44 Wareham upon the transferred property, whether real or personal
45 belonging to such purchaser. The lien shall arise at the time of
46 transfer and shall continue until the liability for such amount is
47 satisfied. The lien shall in any event terminate not later than 6
48 years following the time of transfer. The lien shall not be valid as
49 against any mortgagee, pledgee, purchaser or judgment creditor
50 unless notice thereof has been filed by the tax collector (a) with
51 respect to real property or fixtures, in the registry of deeds for
52 Plymouth county or with the assistant recorder of the Plymouth
53 registry district, or (b) with respect to personal property, in the
54 office in which a security or financing statement or notice with
55 respect to the property would be filed in order to perfect a non-
-56 possessory security interest belonging to the person named in the
57 relevant notice, subject to the same limitations as set forth in
58 section 50 of chapter 62C of the General Laws.
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59 (d) many case where there has been a refusal or neglect to pay
60 any fee, interest or penalties imposed hereunder, whether or not
61 levy has been made, the tax collector, in addition to other modes
62 of relief, may direct a civil action to be filed in a district or supe-
-63 rior court of the commonwealth to enforce the lien of the town of
64 Wareham under this section with respect to such liability or to
65 subject any property of whatever nature, of the seller or the pur-
-66 chaser, or in which they have any right, title or interest, to the
67 payment of such liability.
68 (e) The tax collector may issue a waiver or release of any lien
69 imposed by this section. The waiver or release shall be conclusive
70 evidence that the lien upon the property covered by the waiver or
71 release is extinguished.

1 SECTION 9. This act shall take effect 30 days after its passage
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