SENATE

No. 2130

[Ms. Fargo gives notice that she will move to amend House, Bill,
No. 4256, printed as amended, by striking out all after the enacting
clause and inserting in place thereof the following new text.]

Ctic Commontoealt!) of iflassadiusetts
In the Year Two Thousand and Three,

SECTION 1. Chapter 270 of the General Laws is hereby
1
2 amended by striking out sections 21 and 22, as appearing in the

3 2002 Official Edition, and inserting in place thereof the following
4 section;—
5
Section 22. (a) As used in this section, the following words
6 shall have the following meanings, unless the context requires
otherwise

8

“Compensation”, money, gratuity, privilege, or benefit received
9 from an employer in return for work performed or services ren-10 dered.
11
“Employee”, a person who performs a service for compensation
12 for an employer at the employer’s workplace, including a contract
13 employee, temporary employee, and independent contractor who
14 performs a service in the employer’s workplace for more than a de
15 minimis amount of time.

16
“Employer”, a person, partnership, corporation, trust, organiza-17 tion, or other legal entity, whether public, quasi-public, private, or
18 non-profit which uses the services of 1 or more employees in a
19 workplace, including the commonwealth or its agencies, authori-20 ties or political subdivisions.
21
“Enclosed indoor space”, a space bounded by walls, with or
22 without windows, continuous from floor to ceiling and enclosed
23 by 1 or more doors, including but not limited to an office, func-24 tion room or hallway.
25
“Membership association”, a not-for-profit entity, which has
26 been created or organized for a charitable, philanthropic, educa-27 tional, political, social, or other similar purpose,'and that may
28 employ one or more individuals on the premises who perform any
29 of the duties with respect to the operation of the association,
30 including, but not limited to reception and secretarial work.
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“Public building” a building owned by the commonwealth or

32 any political subdivision thereof, or in an enclosed indoor space
33 occupied by a state agency or department of the commonwealth
34 which is located in a building not owned by the commonwealth.
“Public transportation conveyance”, a vehicle or vessel used in
35
36 mass public transportation or in the transportation of the public,
37 including a train, passenger bus, school bus or other vehicle used
38 to transport pupils, taxi, passenger ferry boat, water shuttle or any
39 other such equipment used in public transportation owned by, or
40 operated under the authority of, the MBTA, Massachusetts
41 Steamship Authority, Massport; state transportation department:
42 or a political subdivision thereof; or a vehicle or vessel open to
43 the public that is owned by, or operated under the authority of a
44 business, including tour vehicles or vessels, enclosed ski lifts or
45 trams, passenger buses or vans regularly used to transport cus-46 tomers. Notwithstanding the foregoing, a private vehicle or vessel
47 not open to the public or not used for the transportation of the
48 public during the times of use, including a private passenger
49 vehicle, a private charter or rental of a limousine, bus or van or
50 the private rental of a boat or other vessel, shall not be considered
51 a public transportation conveyance.
52
“Residence”, any part of a structure used as a dwelling
53 including without limitation: a private home, townhouse, condo-54 minium, apartment, mobile home; vacation home, cabin or cot-55 tage; a residential unit in a governmental public housing facility;
56 and the residential portions of a school, college or university dor-57 mitory or facility. A residential unit provided by an employer to
58 an employee at a place of employment shall be considered to be a
59 residence; if the unit is an enclosed indoor space used exclusively
60 as a residence, and other employees, excluding family members
61 of the employee, or the public has no right of access to such resi-62 dence. For the purposes of this definition, a hotel, motel, inn,
63 lodge, bed and breakfast or such other public accommodation,
64 hospital, nursing home or assisted living facility shall not be con-65 sidered a residence.
66
“Smoking” or “smoke”, the lighting of a cigar, cigarette, pipe
67 or other tobacco product or possessing a lighted cigar, cigarette,
68 pipe or other tobacco or non-tobacco product designed to be com-69

busted and inhaled.
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“Workplace”, an enclosed indoor space in a building, and
70
71 during such time at which 1 or more employees performs a service
72 for an employer, and where the employer has the right or authority
73 to exercise control over the space.
(b) A person shall not smoke in any supermarket, convenience
74
75 store or retail food establishment, restaurant, cafe, coffee shop,
76 food court or concession, bar, tavern, or in a place where food or
77 drink is sold to the public and consumed on the premise as part of
78 a business required to collect state meals tax on the purchase; or
79 in or upon any public transportation conveyance or in any airport,
80 train station, bus station, transportation passenger terminal, or
81 enclosed outdoor platform open to the public; or in a theatre, con-82 cert hall, exhibition hall, convention center, auditorium, arena, or
83 stadium open to the public; or in a public elevator; or, at any open
84 meeting of a governmental body as defined in section 11A of
85 chapter 30A, section 23A of chapter 39 and section 9F of
86 chapter 34 or in any courtroom or courthouse.
87
(c) A person shall not smoke in a school, college, university,
88 museum, library, health care facility as defined in section 9C of
89 chapter 112, group child care center, school aged child care center,
90 family child care center, school age day or overnight camp
91 building, or on premises where activities are licensed under
92 section 38 of chapter 10.
93
(d) A person shall not smoke in the state house or in any public
94 building. This subsection shall not apply to a resident or patient of
95 a state hospital, a private interview or meeting area of a law
96 enforcement facility, or the Soldiers’ Home in Massachusetts, the
97 Soldiers’ Home in Holyoke, or a substance abuse treatment center
98 under the jurisdiction of the commonwealth.
99
(e) A person shall not smoke in a vehicle or vessel, owned,
100 leased, or otherwise operated by the commonwealth or a political
101 subdivision thereof.
102
(f) A person shall not smoke in a workplace unless expressly
103 permitted by this section.
104
(g) An owner, manager or other person in charge ol a building,
105 vehicle or vessel shall post conspicuously a notice or sign at each
106 entrance to a place described in subsections (b) to (f), inclusive,
107 indicating that smoking is prohibited, and shall make a reasonable
108 effort to insure that no person shall smoke in a prohibited area.
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Said reasonable effort may require a request be made to the
person smoking to immediately extinguish the smoking material
in a safe manner. In a workplace, the employer shall be considered the owner, manager or person in charge of such workplace.
A person who violates this section by smoking in a place where
smoking is prohibited shall be fined $lOO for each violation. An
owner, manager or other person in charge of a building, vehicle or
vessel who violates this section, in a manner other than by
smoking in a place where smoking is prohibited, shall be fined
$lOO for the first violation; $2OO for a second violation occurring
within 2 years of the date of the first offense; and $3OO for a third
or subsequent violation within 2 years of the second violation.
Each calendar day on which a violation occurs shall be considered
a separate offense.
The commonwealth or its agents, including but not limited to
the department of public health or the attorney general; a municipal government or its agent; a board of health or its agent shall
enforce this section. In the city of Boston, the commissioner of
health and his authorized agents shall enforce this section. A violation of this section shall be considered a civil violation, and if
the enforcing authority is municipal government or its agent, or a
board of health or its agent, a violation of this section shall be disposed of by the non-criminal method of disposition procedures
contained in section 21D of chapter 40 without an enabling ordinance or by-law. The disposition of fines assessed under this
section shall be subject to section 188 of chapter 111. Fines
assessed by the commonwealth or its agents shall be subject to
section 2 of chapter 29. In a city or town having an ordinance or
by-law that imposes a fine greater than the fine imposed by this
section, the ordinance or by-law shall prevail over this section.
A person aggrieved by the failure or refusal to comply with this
section in any public building may complain in writing to the
head of the department or agency occupying the area wherein the
violation occurs. The agency or department head shall respond to
the complainant in writing within 15 days, that the area described
in the complaint has been inspected and this section has been
enforced. The agency or department head shall file a copy of the
original complaint and the response thereto with the department
of public health.
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The attorney general may enforce this section by obtaining
148
149 injunctive relief from a court to enforce or prevent further viola
150 tion of this section.
(h) Notwithstanding subsections (b) to (g) inclusive, smoking
151
152 may be permitted in the following places and circumstances
(1) A membership association, but, no smoking shall be per153
154 mitted in an enclosed indoor space owned or operated by the
155 membership association during such time the space is rented to, or
156 occupied by, any non-member, not an employee of the member157 ship association or otherwise open to the public. Smoking may be
158 permitted in an enclosed indoor space of a membership associa159 tion at all times, if the space is open to only members and
160 employees of the membership association. A person who is a con161 tract employee, temporary employee, or independent contractor
162 shall not be considered an employee of a membership association.
163
(2) A nursing home licensed under section 71 of chapter 111 or
164 an assisted living facility licensed under section 1 of chapter 19D
165 may designate an area, not abutting a patient care area, where
166 smoking by residents shall be allowed, if the designated area is
167 not an employee workspace, such as an office, restroom, or other
168 area used primarily by employees or non-residents
169
(3) A guest room in a hotel, motel, inn, bed and breakfast or
170 lodging home that is rented to a guest and designated by such
171 establishment as a smoking room
172
(4) A retail tobacco store, used primarily for the sale of tobacco
173 products and paraphernalia, in which the sale of other products is
174 merely incidental, which prohibits the entry of persons under the
175 age of 18, maintains a valid permit for the sale of tobacco prod176 ucts issued by the appropriate authority in the city or town in
177 which the retail tobacco store is located
178
(5) A smoking bar, which shall mean an establishment whose
179 business is primarily devoted to the sale of tobacco products for
180 consumption by guests on the premises, in which the sale of food
181 or alcohol is incidental to the consumption of such tobacco prod182 ucts and prohibits the entry of persons under the age of 18. The
183 establishment shall annually demonstrate that revenue generated
184 from the sale of tobacco products are equal to or greater than 51
185 per cent of the total combined revenue generated by the sale of
186 such tobacco products, beverages, and food. The department of
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public health, in conjunction with the department of revenue,
shall determine the process by which to determine the revenue
figures.

(6) A business, including a tobacco leaf dealer, that grows or
manufactures tobacco may permit smoking in the workplace for
the sole purpose of testing said tobacco; provided, that such
smoking is necessary to conduct such test.
(7) By a person, organization or other entity that conducts medical or scientific research on tobacco products, if such research is
conducted in an enclosed space not open to the public, in a laboratory facility at an accredited college or university, or in a professional testing laboratory.
(8) Performers engaged in a theatrical performance, film production or other artistic production.
(9) Religious ceremonies where smoking is part of the ritual
(10) A vehicle, vessel, building or facility that is owned, operated, or utilized by the armed forces of the commonwealth.
(11) A private residence, except during such time when the residence is utilized as part of a business as a group childcare center,
school age day care center, school age day or overnight camp, or
a facility licensed by the office of child care services or as a
health care related office or facility.
(i) Nothing in this section shall be construed to permit smoking
in an area in which smoking is or may hereafter be prohibited by
law including, without limiting the generality of the foregoing,
any other law or ordinance or by-law or any fire, health or safety
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214
(j) No person, entity or organization, subject to the smoking
215 prohibitions of this section shall discriminate or retaliate in any
216 manner against a person for making a complaint of a violation of
217 this section or furnishing information concerning a violation, to a
218 person, entity or organization or to an enforcement authority.
219 Notwithstanding the foregoing, a person making a complaint or
220 furnishing information during any period of work or time of
221 employment, shall do so only at a time that will not pose an
m
increased threat of harm to the safety of other persons in or about
in,
such place of work or to the public.
224
(k) The public health council shall adopt regulations to carry
225 out this section.
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SECTION 2. There

7

shall be a special commission to study and

2 assist in the efficient implementation and compliance of this

act.

3 The commission shall consist of a representative from the Boston
4 Public Health Association, the Massachusetts Restaurant Associa-5 tion, the Massachusetts Association of Health Boards, the Massa-6 chusetts Municipal Association, the alcoholic beverages control
7 commission, the Massachusetts Public Health Association, the
8 department of public health, the department of public safety, and
9 15 representatives from local boards of health as appointed by the
10 commissioner of the department of public health; and in making
11 such appointments the commissioner shall take into account the
12 size of the city or town and other unique factors to ensure diver-13 sity on the commission. The commissioner of the department of
14 public health may appoint additional members of the commission.
15 The commission shall report the results of its study together with
16 its recommendations, if any, by filing them with the joint com-17 mittee on health care and the commissioner of the department of
18 public health not later than May 4, 2004.

1
SECTION 3. Sections 2 and 3 shall take effect upon their pas-2 sage; section 1 shall take effect on July 5, 2004.
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