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In the Year Two Thousand and Four

An Act further regulating public construction in the common-
wealth.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Section 38A‘/2 of chapter 7 of the General Laws,
2 as appearing in the 2002 Official Edition, is hereby amended by
3 striking out the definition of “Public agency” and inserting in
4 place thereof the following definition: —

5 “Public agency”, a department, agency, board, commission,
6 authority, or other instrumentality of the commonwealth or polit-
-7 ical subdivision of the commonwealth or two or more subdivi-
-8 sions thereof other than cities and towns, and any agency, unit,
9 authority, or instrumentality thereof but not including the State

10 College Building Authority or the University of Massachusetts
11 Building Authority.

1 SECTION 2. Subparagraph (b) of section 38D of said
2 chapter 7, as so appearing, is hereby amended by striking out
3 clause (i) and inserting in place thereof the following clause: —
4 (i) a description of the project, including the specific designer
5 services sought, the time period within which the project is to be
6 completed , and, if available, the estimated construction cost;.

1 SECTION 3. Section 38H of said chapter 7, as so appearing, is
2 hereby amended by striking out subsection (i) and inserting in
3 place thereof the following subsection: —
4 (i) Awarding authorities in cities and towns may allow a
5 designer who conducted a feasibility study to continue with the
6 design of a project; but, nothing herein shall prohibit the awarding
7 authorities from commissioning, at the discretion of the awarding
8 authorities, an independent review, by a knowledgeable and com-
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9 petent individual or business doing such work, of the feasibility of
10 the designer’s work to insure its reasonableness and its adequacy
11 before allowing the designer to continue on the project.

1 SECTION 4. Subsection (a) of section 38K of said chapter 7, as
2 so appearing, is hereby amended by striking out clause (ii) and
3 inserting in place thereof the following clause:—
4 (ii) the establishment of uniform requirements of information to
5 be submitted by all applicants, a uniform procedure for the evalu-

-6 ation of all applications to a group of not fewer than 3 finalists.
7 the opportunity to be afforded equally to all finalists to provide
8 additional information to or appear before the selection body, and
9 a procedure for the submission of a fee proposal and the negotia-

-10 tion of fees between the awarding authority and the selected appli-
-11 cant with whom the fee is being negotiated consistent with the
12 provisions of subsection (b) of section 38G;.

1 SECTION 5. Subsection (b) of section 38K of said chapter 7, as
2 so appearing, is hereby amended by adding the following 3 sen-
-3 tences;— The board shall publish a standard designer selection
4 form which shall be used by all cities, towns and public agencies
5 not within the board’s jurisdiction; but, before publishing the stan-
-6 dard form, the board shall seek input from the cities, towns and
7 other public agencies not within the board’s jurisdiction. Any fee
8 guidelines promulgated by the board shall be accompanied by a
9 recommended basic scope of designer’s services that shall reflect

10 the work associated with the fee guidelines. From time to time,
11 and no less frequently than every 3 years, the board shall review
12 and revise the fee schedule based upon prevailing costs at the time
13 of such review and revision.

1 SECTION 6. Said chapter 7 is hereby amended by striking out
2 section 40N and inserting in place thereof the following
3 section:—
4 Section 40N. (a) Whereas in 1990, the Massachusetts commis-
-5 sion against discrimination conducted hearings and investigations
6 which documented a history of discrimination against minorities
7 and women in the commonwealth, and in 1994, the executive
8 office of transportation and construction produced a disparity
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9 study which documented a history ot discrimination against

10 minority and women owned businesses, in which the common-

-11 wealth’s agencies were participants; and, where this disci imina-
-12 lion against minorities and women currently altects the utilization
13 of minority and women owned businesses in state contracting;
14 provided that the commonwealth has a compelling interest in pro-
-15 moling the use of minority owned business and women owned
16 businesses through the utilization of the available and qualified
17 pool of minority and women owned businesses; it is the policy of
18 the commonwealth to promote equality in the market and, to that
19 end, to encourage full participation of minority and women owned
20 businesses in all areas of state contracting, including contracts for
21 construction and design services.
22 (b) As used in this section, the following words shall, unless the
23 context clearly requires otherwise, have the following meanings:
24 “Affirmative marketing program”, a program of race and
25 gender conscious goals to promote equality in, and to encourage
26 the participation of, minority-owned businesses and women-
-27 owned businesses in contracts for capital facility projects and state
28 assisted building projects;
29 “Capital facility project”, shall have the same meaning as found
30 in section 39A of chapter 7 when the project is under the control
31 of the division of capital asset management and maintenance;
32 “Design services”, any of the following services provided by
33 any designer, programmer, or construction manager in connection
34 with any public building project:
35 (i) preparation of master plans, studies, surveys, soil tests, cost
36 estimates or programs;
37 (ii) preparation of drawings, plans, or specifications, including
38 but not limited to schematic drawings, preliminary plans and spec-
-39 ifications, working plans and specifications or other administra-
-40 tion of construction contracts documents;
41 (iii) supervision or administration of a construction contract;
42 (iv) construction management or scheduling.
43 “Minority”, a person with a permanent residence in the United
44 States who is American Indian, Black, Cape Verdean, Western
45 Hemisphere Hispanic, Aleut, Eskimo, or Asian.’’Minority-owned
46 business”, any contracting or subcontracting business, or business
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47 that supply the contractors and subcontractors which is benefi-
-48 dally owned by one or more minority persons as follows:
49 (i) the business must be at least 51 per cent owned by minority
50 persons; in the case of a corporation having more than one class of
51 stockholders, the ownership requirement must be met as to each
52 class of stock;
53 (ii) the minority owners shall demonstrate that they have domi
54 nant control over management;
55 (iii) the business has not been established solely for the purpose
56 of taking advantage of a special program which has been devel-
-57 oped to assist minority businesses;
58 (iv) in the case of a joint venture between a minority business
59 meeting the requirements of clauses (i) to (iii), inclusive, and a
60 non-minority business, the joint venture shall be found to be a
61 minority business if the minority business meeting the require-
-62 ments of said clauses (i) to (iii), inclusive, shall have more than
63 one-half control over management of the project bid upon and
64 shall have the right to receive more than one-half of the profits
65 deriving from that project.
66 “State assisted building project”, a construction project under-
-67 taken by a political subdivision of the commonwealth or 2or more
68 subdivisions thereof for the planning, acquisition, design, con-
-69 struction, demolition, installation, repair or maintenance of a cap-

'0 ital facility and whose costs are paid for, reimbursed, grant
71 funded, or otherwise supported, in whole or in part, by the com
72 monwealth;
73 “State office of minority and women business assistance” or
74 “SOMWBA”, shall have the same meaning as found in section 40
75 ofchapter 23A.
76 “Women-owned business”, any contracting or subcontracting
77 business which is beneficially owned by one or more women
78 meeting the requirements set forth in clauses (1) to (4), inclusive,
79 of the definition of minority business, except that the terms
80 “women”, “women owners”, and “women-owned business”, shall
81 be substituted for the terms “minority” and “minority persons”,
82 “minority owners”, and “minority business” appearing in the defi-
-83 nition.
84 (c) The commissioner, in consultation with the director of the
85 state office of minority and women business assistance, may
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establish an affirmative marketing program to ensure the tail par-
ticipation of minority-owned and women-owned businesses on

capital facility projects and state assisted building projects. The
affirmative marketing program shall establish participation goals
for minority-owned and women-owned business in the capital
facility projects and state assisted building projects. The paiticipa-
tion goals for minority-owned business and women-owned busi-
ness shall be based upon the broadest and most inclusive pool of
available minority-owned businesses and women-owned busi-
nesses interested in and capable ot performing construction work
and design services on the capital facility projects, state funded
building projects, and state assisted building projects; but, the
commissioner may establish both statewide and regional participa-
tion goals based upon the availability of minority-owned busi-
nesses and women-owned businesses. The state ottice ot minority
and women business assistance, or its successor agency, shall
create and maintain a current directory of certified minority-
owned businesses and women-owned businesses which will serve
as one source of information in determining the pool of available
minority-owned businesses and women-owned businesses. The
commissioner and the director of SOMWBA shall meet on a quar-
terly basis to determine the status of the implementation of the
affirmative marketing program and what further steps both agen-
cies consider necessary to achieve the purpose ofthis section.
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(d) Not later than January 15 of each year, the commissioner, in
consultation with the director of state office of minority and
women business assistance, shall establish participation goals for
minority-owned businesses and women-owned businesses. The
participation goals established pursuant to this section shall apply
to capital facility projects and state assisted building projects. The
participation goals shall be expressed as overall annual program
goals which shall be applicable to the total dollar amount of con-
tracts awarded for construction work and design services on cap-
ital facility projects and state assisted building projects for the
calendar year. The commissioner shall publish in the central reg-
ister, established under section 20A of chapter 9, the participation
goals for minority-owned businesses and for women-owned busi-
nesses on capital facility projects and state assisted building pro-
jects. The participation goals for minority owned businesses and
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women owned businesses shall remain in effect until revised par-
ticipation goals are established and published pursuant to this
paragraph. The participation goals for minority owned businesses
and women owned businesses, developed before the effective date
of this section, under any existing executive order and in effect as
of the January preceding the effective date of this section shall
remain in effect until January 15 of the following year. The partic-
ipation goals for minority-owned businesses and women-owned
businesses shall be revised as necessary every 2 years thereafter.
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(e) The commissioner, in consultation with the director of the
state office of minority and women business assistance, shall
develop a written procedure by which a public agency may, for an
individual capital facility project, adjust the participation goals for
minority-owned business and women-owned business based upon
the actual availability of minority-owned businesses and women-
owned businesses, the geographic location of the project, the
scope of work of the capital facility project, or other relevant
factors.
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(f) The commissioner shall develop a written, good faith efforts
waiver procedure by which public agencies may determine, at any
time before the award of a contract, that compliance with the
goals is not feasible and by which public agencies may reduce or
waive the goals for an individual contract.
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148 (g) In connection with the affirmative marketing program, the

state office of minority and women business assistance shall regu-
larly review and, where necessary, modify its certification process
to ensure that it operates effectively, and shall report annually to
the secretary of the executive oftlce of administration and finance
regarding these matters.

149
150
151
152
153
154 (h) The commissioner shall be responsible for the overall man-

agement, monitoring, and enforcement of the affirmative mar-
keting program, as the program relates to capital facility projects
under the control of the division, established pursuant to this
section. The commissioner may appoint a program director within
the office of the commissioner to assist in program development,
coordination and compliance. The program director shall also
have responsibility for monitoring contract compliance within the
division, addressing potential program violations and coordinating
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division enforcement activities with the state office of minority
and women business assistance and the attorney general.
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(i) The commissioner shall by March 15 ot each year submit to
the joint committee on state administration, the senate committee
on ways and means, the house committee on ways and means, the
clerk of the house, and the clerk of the senate a report on the per-
formance of the division’s affirmative marketing program for the
preceding year. The report shall, at a minimum, show the name
and address of each such minority owned business and women
owned business, its designation as a minority-owned or women-
owned business, the contract or subcontract price, a description ot
the work performed on the contract by class of work, and project
type, and shall show separately the total number ot contracts
awarded to minority-owned and women-owned businesses as a
percentage of the total number of contracts awarded and as a per-
centage of the total contract price.
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(j) The commissioner shall promulgate regulations necessary to
implement this section.

179
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SECTION 7. Section 44 of chapter 23A of the General Laws,
as appearing in the 2002 Official Edition, is hereby amended by
adding the following subsection: —

1

3

(11) The director shall consult with the commissioner of the
division of capital asset management and maintenance on the
establishment of an affirmative marketing program pursuant to
section 40N of chapter 7. The affirmative marketing program shall
be established for the purpose of ensuring the fair participation of
minority-owned and women-owned businesses on capital facility
projects and state assisted building projects; provided that the
affirmative marketing program shall establish participation goals
for minority-owned and women-owned business on capital facility
projects and state assisted building projects; provided further, that
participation goals for minority-owned business and women-
owned business shall be based upon the broadest and most inclu-
sive pool of available minority-owned businesses and
women-owned businesses interested in and capable of performing
construction work and design services on such capital facility pro-
jects and state assisted building projects; and provided further,
that the director and the commissioner of the division of capital
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21 asset management and maintenance shall meet on a quarterly basis
22 to determine the status of implementation of the affirmative mar-
-23 keting program and what further steps both agencies deem neces-
-24 sary to achieve the purposes of section 40N of chapter 7 and this
25 subsection. For purposes of this subsection, the terms “capital
26 facility project” and “state assisted building project” shall have
27 the same meanings as found in section 40N of chapter 7.
28 In connection with the affirmative market program established
29 pursuant to Section 40N of chapter 7, the state office of minority
30 and women business assistance shall regularly review and, where
31 necessary, modify its certification process to ensure that it oper-
-32 ates effectively, and shall report annually to the secretary of the
33 executive office of administration and finance regarding these
34 matters.
35 SOMWBA shall be responsible for the overall management,
36 monitoring, and enforcement of the affirmative marketing pro-
-37 gram as it relates to minority owmed businesses and women owned
38 businesses participation on state assisted building projects. The
39 director may appoint a program director to assist in program
40 development, coordination of program operations and compliance
41 with program goals and objectives. The program director shall
42 also have responsibility for monitoring compliance regarding
43 minority owned businesses and women owned businesses partici-
-44 pation on state assisted building projects, addressing program vio-
-45 lations and coordinating enforcement activities.
46 The director shall develop a written procedure by which partici-
-47 pation goals, for an individual state assisted building project, may
48 be adjusted for minority-owned businesses, women-owned busi-
-49 nesses or both; but, the adjustment shall be based upon the actual
50 availability of minority-owned businesses and women-owned
51 businesses, the geographic location of the project, the scope of
52 work of the capital facility project or other relevant factors.
53 The director shall develop a written waiver procedure by
54 which, at any time before the award of a contract, it may be deter-
-55 mined that compliance with the participation goals is not feasible
56 and by which the participation goals on a state assisted building
57 project may be reduced or waived. Waiver shall be granted only
58 upon a showing that good faith efforts have been made to comply
59 with the participation goals.
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60 The director shall by March 15 of each year submit to the joint
61 committee on state administration, the senate committee on ways
62 and means, the house committee on ways and means, the clerk of
63 the house, and the clerk of the senate a report on the performance
64 of the affirmative marketing program for the preceding year. The
65 report shall, at a minimum, show the name and address of each
66 such minority owned business and women owned business, its
67 designation as a minority-owned or women-owned business, the
68 contract or subcontract price, a description of the work performed
69 on the contract by class of work, and project type, and shall show
70 separately the total number of contracts awarded to minority-
-71 owned and women-owned businesses as a percentage of the total
72 number of contracts awarded and as a percentage of the total con-
-73 tract price.
74 The director shall promulgate regulations necessary to imple-
-75 ment this subsection.

1 SECTION 8. Section 29F of chapter 29 of the General Laws, as
2 appearing in the 2002 Official Edition, is hereby amended by
3 inserting after the word “causes”, in line 52, the following
4 words:— ; but, debarment shall be imposed in all causes where
5 debarment is required by law.

1 SECTION 9. Section 39M of chapter 30 of the General Laws as
2 so appearing, is hereby amended by striking out, in lines 9 and 10,
3 the words “more than ten thousand dollars but not more than
4 twenty-five thousand dollars” and inserting in place thereof the
5 following words: — more than $25,000 but not more than
6 $lOO,OOO.

1 SECTION 10. Said section 39M of said chapter 30, as so
2 appearing, is hereby amended by inserting after the word “from”,
3 in line 34, the following words; — an imminent security threat.

1 SECTION I 1. Section 44A of chapter 149 of (he General Laws,
2 as so appearing, is hereby amended by striking out subsection (2)
3 and inserting in place thereof the following subsection:—
4 (2)(A) Every contract for the construction, reconstruction,
5 installation, demolition, maintenance or repair of any building by
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6 a public agency estimated to cost less than $lO,OOO shall be
7 awarded to the responsible person offering to perform the contract
8 at the lowest price quotation; provided, however, that the public
9 agency shall seek written price quotations from no fewer than 3

10 persons customarily providing the work for which the contract is
11 being made available. When seeking written quotations the public
12 agency shall make and keep a record of the names and addresses
13 of all persons from whom price quotations were sought, the names
14 of the persons submitting price quotations and the date and
15 amount of each price quotation.
16 (B) Every contract for the construction, reconstruction, installa-
-17 tion, demolition, maintenance or repair of any building estimated
18 to cost not less than $lO,OOO but not more than $25,000 shall be
19 awarded to the responsible person offering to perform the contract
20 at the lowest price The public agency shall make public notifica-
-21 tion of the contract and shall seek written responses from persons
22 who customarily perform such work. The public notification shall
23 include a scope of work statement that defines the work to be per-
-24 formed and provides potential responders with sufficient informa-
-25 tion regarding the objectives and requirements of the public
26 agency and the time period within which the work is to be com-
-27 pleted. For purposes of this subsection “public notification” shall
28 include, but not necessarily be limited to, posting, no less than 2
29 weeks before the time specified in the notification for the receipt
30 of responses, the contract and scope of work statement on the
31 website of the public agency, on the COMPASS system, so-called,
32 or in the central register established under section 20A of chapter
33 9, and in a conspicuous place in or near the primary office of the
34 public agency.
35 (C) Every contract for the construction, reconstruction, installa-
-36 tion, demolition, maintenance or repair of any building by a public
37 agency estimated to cost not less than $25,000 but not more than
38 $lOO,OOO, except for a pumping station to be constructed as an
39 integral part of a sewer construction or water construction project
40 bid under the provisions of section 39M of chapter 30, shall be
41 awarded to the lowest responsible and eligible bidder on the basis
42 of competitive bids publicly opened and read in accordance with
43 the procedure set forth in said section 39M of said chapter 30. The
44 term “pumping station” as used in this section shall mean a
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45 building or other structure which houses solely pumps and appur-
-46 tenant electrical and plumbing fixtures.
47 (D) Every contract for the construction, reconstruction, installa-
-48 tion, demolition, maintenance or repair of any building by a public
49 agency estimated to cost more than $lOO,OOO, except for a
50 pumping station to be constructed as an integral part of a sewer
51 construction or water construction project bid under the provisions
52 of section 39M of chapter 30, shall be awarded to the lowest
53 responsible and eligible general bidder on the basis of competitive
54 bids in accordance with the procedure set forth in section 44A to
55 44H, inclusive.
56 (E) When the general court has approved the use of an alterna-
-57 live mode of procurement of construction for a project pursuant to
58 section 7E of chapter 29, the awarding authority responsible for
59 procuring construction services for the project shall follow the
60 policies and procedures of this section and of section 448 to 44H,
61 inclusive, to the extent compatible with the mode of construction
62 procurement selected.
63 (F) Notwithstanding the paragraph (E), a public agency may
64 undertake the procurement of modular buildings, in accordance
65 with section 44E. A public agency may procure site work for
66 modular buildings, including but not limited to, construction of
67 foundations, installations, and attachment to external utilities, or
68 any portion of site work, either in combination with the procure-
-69 merit of modular buildings pursuant to section 44E or on the basis
70 of competitive bids pursuant to the paragraph (E). Notwith-
-71 standing the paragraph (E), a public agency may procure energy
72 management services in accordance with section 11C of
73 chapter 25A and regulations promulgated thereunder.

1 SECTION 12. Said section 44A of said chapter 149, as so
2 appearing, is hereby amended by inserting after the word “prop-
-3 erty”, in line 97, the following words: — or to alleviate an immi-
-4 nent security threat.

1 SECTION 13. Said chapter 149 is hereby amended by inserting
2 after section 44A the following section: —

3 Section 44A‘A (a) A public agency, before entering into a con-
-4 tract for design services pursuant to section 38D or section 38K ot
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5 chapter 7, shall contract for the services of an owner’s project
6 manager to serve as the public agency’s agent and consultant
7 during the planning, design and implementation of a contract for
8 the construction, reconstruction, installation, demolition, mainte-
-9 nance or repair of any building by the public agency estimated to

10 cost not less than $1,500,000. The duties of the owner’s project
11 manager shall include, but need not be limited to, providing
12 advice and consultation with respect to design, value engineering,
13 scope of the work, cost estimating, general contractor and subcon-
-14 tractor prequalification, pursuant to section 44D/4 or 44D 3/4 when
15 applicable, scheduling, construction and the selection, negotiation
16 with and oversight of a designer and a general contractor for the
17 project, ensuring the preparation of time schedules which shall
18 serve as control standards for monitoring performance of the
19 building project, and assisting in project evaluation including, but
20 not limited to, written evaluations of the performance of the
21 design professional, contractors, and subcontractors. For the pur-
-22 poses of this subsection, the term “owner’s project manager” shall
23 mean an individual, corporation, partnership, sole proprietorship,
24 joint stock company, joint venture, or other entity engaged in the
25 practice of providing project management services for the con-
-26 struction and supervision of construction of buildings. The own-
-27 er’s project manager shall be a person who is registered by the
28 commonwealth as an architect or professional engineer and who
29 has at least 5 years experience in the construction and supervision
30 of construction of buildings or a person, if not registered as an
31 architect or professional engineer, who has at least 7 years experi-
-32 ence in the construction and supervision of construction of build-
-33 ings. The owner’s project manager shall be independent of the
34 designer, general contractor or any sub-contractor involved in the
35 building project, (b) Notwithstanding subsection (a), a public
36 agency may assign an existing employee to serve as the owner’s
37 project manager, if that employee meets or exceeds the minimum
38 qualifications as outlined in subsection (a) and has experience in
39 the construction and supervision of construction of buildings of
40 similar size and scope of complexity as the project to which he is
41 assigned.
42 (c) The public agency shall use a qualifications based selection
43 process to procure the services of an owner’s project manager.
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1 SECTION 14. Subsection (4) of section 448 of said chapter
2 149, as so appearing, is hereby amended by striking out the
3 second sentence and inserting in place thereof the following sen-
-4 tence:— The bid deposits of sub-bidders not returned pursuant to
5 the preceding sentence shall be returned within 5 days, Saturdays,
6 Sundays, and legal holidays excluded, after the execution of the
7 general contract; except that, if a selected sub-bidder fails to per-
-8 form his agreement to execute a sub-contract with the general
9 bidder selected as the general contractor, contingent upon the exe-

-10 cution of the general contract, and, if required to do so pursuant to
11 the prequalification process under section 44D3/4 or if requested
12 to do so in the general bid by such general bidder, to furnish a per-
-13 formance and payment bond as stated in his sub-bid in accordance
14 with subsection (2) of section 44F, the bid deposit of that sub-
-15 bidder shall become and be the property of the commonwealth or
16 the governmental unit thereof to which it is payable, as liquidated
17 damages; provided, that the amount of the bid deposit which
18 becomes the property of the commonwealth or the governmental
19 unit thereof shall not, in any event, exceed the difference between
20 his sub-bid price and the sub-bid price of the next lowest respon-
-21 sible and eligible sub-bidder; and provided further that, in case of
22 death, disability, bona fide clerical or mechanical error of a sub-
-23 stantial nature, or other unforeseen circumstances affecting any
24 such sub-bidder, his bid deposit shall be returned to him.

1 SECTION 15. Subsection (2) of section 44D of said chapter
2 149, as so appearing, is hereby amended by striking out the last
3 sentence and inserting in place thereof the following new sen-
-4 tence;— An application for a certificate of eligibility shall not be
5 a public record as defined in section 7of chapter 4.

1 SECTION 16. The first paragraph of subsection (7) of said
2 section 44D of said chapter 149, as so appearing, is hereby
3 amended by adding the following sentence: — Evaluations,
4 including any responses submitted by the contractor, submitted to

5 the division pursuant to this subsection shall be a public record as
6 defined in section 7of chapter 4.
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1 SECTION 17. Said section 44D of said chapter 149, as so
2 appearing is hereby amended by striking out subsection (8) and
3 inserting in place thereof the following subsection:—
4 (8) With the exception of subsection (7), this section shall not
5 apply to sub-bidders.

1 SECTION 18. Said section 44D of said chapter 149, as so
2 appearing, is hereby amended by adding the following 7 subsec-
-3 tions;—
4 (H)(1) Every sub-bid submitted for a contract subject to
5 section 44A shall be accompanied by a copy of a certificate of eli-
-6 gibility issued by the commissioner showing that the sub-bidder
7 has been certified to participate on public construction projects
8 and to perform the work required. The sub-bid shall also be
9 accompanied by an update statement in a form as the commis-

-10 sioner shall prescribe. A blank copy of the form shall be furnished
11 by the awarding authority to every person or business entity
12 requesting a copy. The update form shall provide space for infor-
-13 mation regarding all projects in which the sub-bidder participated
14 on since the date of certification of eligibility, all projects which
15 the sub-bidder currently has under contract including the per-
-16 centage of work on such projects not completed, the names and
17 qualifications of the personnel who will have supervisory respon-
-18 sibility for the performance of the contract, any significant
19 changes in the sub-bidder’s financial position or business organi-
-20 zation since the date of certification of eligibility, and such other
21 relevant information as the commissioner shall prescribe. The
22 sub-bidder shall also include in its bid and update statement the
23 list of completed construction projects submitted to the division in
24 its most recent application for subcontractor certification. Any
25 sub-bid submitted without the appropriate certificate and update
26 statement shall be invalid.
27 (2) The applicant shall certify under penalties of perjury at the
28 conclusion of the application to bid that there have been no sub-
-29 stantial changes in his financial position or business organization
30 other than those changes noted within the application since the
31 applicant’s most recent update statement and that the sub-bid to be
32 made will be in all respects bonafide, fair and made without collu-
-33 sion or fraud with any other person. As used in this subsection,
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34 “Person” shall mean any natural person, joint venture, partner-
-35 ship, corporation or other business or legal entity which sells
36 materials, equipment or supplies used in or for, or engages in the
37 performance of, the same or similar construction, reconstruction,
38 installation, demolition, maintenance or repair work or any part
39 thereof.
40 (12) The division of capital asset management and maintenance
41 shall accept applications for subcontractor certification in a form
42 as the commissioner shall prescribe, signed by the applicant under
43 penalties of perjury, supplying information concerning the appli-
-44 cant’s form of organization, its principals and key personnel; the
45 applicant’s experience on public and private construction projects
46 over the past 3 years or on the 10 projects on which the applicant
47 most recently performed work; all legal or administrative proceed-
-48 ings currently pending against the applicant or concluded
49 adversely to the applicant within the past 3 years which relate to
50 the procurement or performance of any public or private construc-
-51 tion contract, the nature of any financial, personal or familial rela-
-52 tionship to any public or private construction project owners listed
53 on the application as constituting prior construction experience;
54 and such other information as the commissioner considers rele-
-55 vant to the determination of the applicant’s qualifications and
56 responsibility. The application shall include a statement of finan-
-57 cial condition prepared by a certified public accountant which
58 shall include, but not necessarily be limited to, information con-
-59 cerning the applicant’s current assets and liabilities, bank and
60 credit references, bonding company and maximum bonding
61 capacity; and such other information as the commissioner shall
62 consider relevant to an evaluation of the applicant’s financial
63 capacity and responsibility. The information contained in the
64 application shall be current at the time of filing; but, the statement
65 of financial condition shall pertain to the applicant’s most recent,
66 completed fiscal year. Any materially false statement in the appli-
-67 cation or update statement may, in the discretion of the awarding
68 authority, result in termination of any contract awarded the appli-
-69 cant by the awarding authority, and shall constitute cause for
70 debarring the applicant from future public work as provided in
71 section 44C and shall subject the applicant to the punishments for
72 perjury as set forth in section 1 of chapter 268. Applications fora
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73 certificate of eligibility shall not be a public record as defined in
74 section 7of chapter 4.
75 Every applicant shall pay to the division, upon filing his appli-
-76 cation for subcontractor certification, a nonrefundable fee to be
77 determined annually by the commissioner of administration and
78 finance under section 3B of chapter 7. The application fee shall
79 not be less than $lOO.
80 (13) The division of capital asset management and maintenance
81 shall evaluate every applicant on the basis of the application and
82 on relevant past performance according to procedures and criteria
83 which the commissioner shall prescribe by regulations or guide-
84 lines. Such criteria shall include the record of the applicant’s per-
85 formance including, where available, written evaluations of the
86 applicant’s performance on public and private jobs over the past 3
87 years; the experience and qualifications of supervisory personnel;
88 and any other relevant criteria that the commissioner may pre-
89 scribe. The regulations and guidelines shall provide that, to the
90 extent possible, the criteria considered shall be assigned separate
91 designated numerical values and weights, and the applicant shall
92 he assigned an overall numerical rating on the basis of all criteria
93 The applicant shall indicate among categories established by the
94 commissioner the class of work for which certification is sought
95 The division of capital asset management and maintenance shall
96 issue a certificate as warranted by the evaluation which shall be
97 effective for 1 year from the date issued, showing the class of
98 work on which the applicant is eligible to bid. The certificate shall
99 include the number of prior construction projects evaluated by the

100 division of capital asset management and maintenance, the con-
101 tractor’s average numerical value on those projects evaluated, and
102 the number of projects given numerical values below a passing
103 score, as defined by the division’s regulations or guidelines,
104 during each of the previous 3 years
105 (14) The division of capital asset management and maintenance
106 shall promptly notify an applicant of its preliminary determination
107 regarding the conditions of the certification, or a denial of certifi-
108 cation, or of decertification pursuant to this section, and the rea-
109 sons therefor. An applicant aggrieved by the division’s
110 preliminary determination may, within 5 business days of receipt
111 of notice, request copies of the information upon which the divi-
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sion relied in making its preliminary determination. Within 10
business days of receipt of notice, the applicant may submit fur-
ther information to the division with a request for reconsideration.
The division shall issue a final determination regarding an appli-
cation for certification within 30 business days from the date of its
preliminary determination, unless the applicant and the division
agree to extend the 30-day period.

112
113
114
115
1 16
117
118

Any applicant aggrieved by the final determination of the divi-
sion may appeal in writing to the attorney general within 5 busi-
ness days of receipt of final notice thereof. Within 30 calendar
days of the appeal, the attorney general shall investigate the
matter and issue a written decision. The attorney general may
institute and prosecute proceedings in the superior court to
enforce this section on the same terms as set forth in section 44H.
Follow ing the decision by the attorney general, or failure to render
a decision within the 30-day period, either the division or the
applicant may seek remedies at law.

119
120
121
122
123
124
125
126
127
128

(15) The commissioner may, upon receipt of additional infor-
mation regarding a subcontractor’s qualifications, decertify a sub-
contractor. Upon that decision, the commissioner shall follow the
procedures established by this section.

129
130
131
132

(16) The division of capital asset management and maintenance
shall develop a standard subcontractor evaluation form that shall
be completed by every public agency as defined in section 44A,
upon completion of a building project under its control, and sub-
mitted to the division for the subcontractor’s qualification file.
The official from the public agency, or the owner’s representative,
shall certify that the information contained on the contractor eval-
uation form represents, to the best of his knowledge, a true and
accurate analysis of the contractor’s performance record on that
contract. The public agency shall mail a copy of the subcontractor
evaluation form to the subcontractor and the subcontractor shall,
within 30 days, submit a written response to the division disputing
any information contained in the evaluation form and setting forth
any additional information concerning the building project or the
oversight of the contract that may be relevant to the evaluation of
the subcontractor’s performance on the contract. The division
shall attach any such response to the evaluation form for inclusion
in the subcontractor’s qualification file. No person shall be liable

133
134
135
136
137
138
139
140
141
142
143
144
145
146
147
148
149
150
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for any injury or loss to a subcontractor as a result of the comple-
tion of a subcontractor evaluation form as required by this section
unless the individual completing the form has been found by a
court of competent jurisdiction to have acted in a willful, wanton
or reckless manner. If a suit is commenced by a subcontractor
against a public employee, an owner’s representative, an architect
or an engineer who has completed a subcontractor evaluation form
as required by this section seeking to recover damages resulting
from injury caused by such evaluation, the public agency for
whom the evaluation form was completed, or the commonwealth
if the evaluation was completed for a state agency, shall provide
for the legal representation of the employee, owner’s representa-
tive, architect or engineer. The public agency, or the common-
wealth, shall also indemnify the person from all financial loss and
expenses, including but not limited to legal fees and filing costs,
in an amount not to exceed $1,000,000. No person shall be indem-
nified for losses other than legal fees and filing costs under this
section if the person is found by a court or a jury to have acted in
a willful, wanton or reckless manner.

151
152
153
154
155
156
157
158
159
160
161
162
163
164
165
166
167
168
169
170 Evaluations, including any responses submitted by the con-

tractor, submitted to the division pursuant to this subsection shall
be a public record as defined in section 7 of chapter 4.

171
172
173 Any public agency that fails to complete and submit the sub-

contractor evaluation form, together with any written response by
any subcontractor, to the division within 90 days of the comple-
tion of a project shall be ineligible to receive any public funds dis-
bursed by the commonwealth for the purposes of any public
buildings or public works projects.

174
175
176
177
178
179 (17) The commissioner may issue rules, regulations, orders,

guidelines and policies considered necessary or expedient to
effectuate the purposes of this section.

180
181

1 SECTION 19. Said chapter 149 is hereby amended by inserting
7 aftPl’ cnnlion A A nc fmnQorlnrt fUn fnl 1 au/i 7 coolmnc2 after section 44D, as so appearing, the following 2 sections: —

3 Section 44D'/2. (a) Notwithstanding section 44E, an awarding
4 authority on contracts subject to section 44A and which are esti-
5 mated to cost not less than $10,000,000 shall prequalify general
6 contractors to submit general bids in accordance with the provi-
-7 sions of subsections (a) to (j), inclusive; provided, that on such
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8 contracts subject to section 44A and which are estimated to cost
9 not less than $lOO,OOO but not more than $10,000,000, an

10 awarding authority may elect to prequalify general contractors to

11 submit general bids in accordance with subsections (a) to (j),
12 inclusive. When prequalifying general contractors, the awarding
13 authority shall initiate said prequalification through the solicita-
-14 tion of responses to a request for qualifications pursuant to sub-
-15 section (d) of this section.
16 (b)(1) Notwithstanding subsection (a), the division of capital
17 asset management and maintenance, the Massachusetts port
18 authority, the Massachusetts water resources authority, the Massa-
-19 chusetts state colleges building authority, and the university of
20 Massachusetts building authority, hereinafter referred to as
21 “exempt agencies”, shall not be subject to said subsection (a), but
22 may elect to prequalify general contractors to submit general bids
23 in accordance with the subsections (c) to (j), inclusive.
24 (2) For cases involving security sensitive information as
25 defined by subclause (n) of clause Twenty-sixth of section 7 of
26 chapter 4 and in order to maintain the confidentiality of security
27 sensitive information, the awarding authority may, with prior
28 approval of the commissioner, implement a prequalification
29 process whereby the awarding authority selects a final list of a
30 minimum of 3 general contractors who are eligible to submit bids
31 and the awarding authority may award a contract to the lowest
32 bidder amongst the final list of bidders. The commissioner of the
33 division of capital asset management and maintenance shall pro-
-34 mulgate regulations to implement this paragraph.
35 (c) Before issuing a request for qualifications, hereinafter
36 referred to as RFQ, the awarding authority shall establish a pre-
-37 qualification committee for the purpose of reviewing and evalu-
-38 ating responses submitted in response to the RFQ issued pursuant
39 to subsection (d). The prequalification committee shall be com-
-40 prised of 1 representative of the designer and 3 representatives ot
41 the awarding authority. One of the representatives of the awarding
42 authority shall be the owner’s project manager if an owner’s pro-
-43 ject manager is required on the building project pursuant to
44 section 44A/z.
45 (d) When prequalifying general contractors, the awarding
46 authority shall initiate the prequalification process through public
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47 notice of the building project and the solicitation of responses to
48 the RFQ from general contractors. The public notice and solicita-
-49 tion shall include:
50 (1) the time and date for receipt of responses to the RFQ, the
51 address of the office to which the responses are to be delivered,
52 and the timeframe in which the public agency will respond to said
53 responses;
54 (2) a general description of the project;
55 (3) the evaluation procedure and the criteria for the prequalifi-
-56 cation of general contractors, including the point rating system,
57 and the schedule for the evaluation process;
58 (4) the anticipated schedule and estimated construction cost for
59 the building project;
60 (5) a listing of the project team including the awarding
61 authority, the designer, and awarding authority’s owner’s project
62 manager, if applicable;
63 (6) a statement indicating that the RFQ will be used to pre-
-64 qualify general contractors who will be invited to submit a bid
65 pursuant to section 44E;
66 (7) a prohibition against any unauthorized communication or
67 contact with the public agency outside of official pre-bid meet-
-68 ings; and if desired,
69 (8) any limitation on the size and number of pages to be
70 included in the response to the RFQ desired by the public agency.
71 (e) The awarding authority shall require interested general con-
-72 tractors to submit a statement of qualifications in response to the
73 RFQ issued pursuant to subsection (d). The RFQ shall require
74 only the information contained in paragraphs (I) to (4), inclusive,
75 of this subsection, and shall identify the specific point allocation
76 for each category and sub-category of information. Within each
77 category of information, public agencies may use discretion in
78 allocating points among the subcategories, consistent with the
79 total points for the category.
80 (1) Management Experience (50 points; minimum of 25
81 required for approval):
82 (i) Business Owners The name, title, years with firm of the
83 owner(s) of the business.
84 (ii) Management Personnel The names, title, education and
85 construction experience, years with firm, and list of projects com-
-86 pleted by all management personnel.
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1
I

(iii) Similar Project Experience The project name(s),
description, original contract sum, final contract sum with expla-
nation, and date completed of similar projects.

87
88
89

(iv) Terminations A list of any projects on which the firm
was terminated or failed to complete the work.

90
91

(v) Legal Proceedings A list of all legal or administrative
proceedings currently pending against the general contractor or
concluded adversely to the general contractor within the past 5
years which relate to the procurement or performance of any
public or private construction contract

92
93
94
95
96
97 (vi) Safety Record The 3-year history of the firm’s workers’

compensation experience modifier.98
(vii) Compliance Record Information on and evidence of

evidence of the firm’s compliance record with respect to minority
business enterprise and women business enterprise inclusion goals
and workforce inclusion goals, if applicable.

99
100
101
102

(2) References (30 points; minimum of 15 required for
approval):

103
104

(i) Project References References from owners and archi-
tects for all projects listed in clause (iii) of paragraph (1),
including project names and the names of the owners and archi-
tects, with address, telephone and fax number, and contact person
for each.

105
106
107
108
109

(ii) Credit References A minimum of 5 credit references,
including the telephone and fax number of contact person from
key suppliers, vendors and banks.

110
11l
112

(iii) Public Project Record A list of all completed public
building construction project (s) as defined in section 44A during
the past 3 years with owner’s name, address, telephone and fax
number and contact person.

113
114
115
116

(3) Capacity to Complete Projects (20 points; minimum of 10
required for approval);

117
118

(i) Audited financial statement for the most recent fiscal year,
provided that financial information submitted shall remain confi-
dential and shall not be a public record under section 7 of
chapter 4.

119
120
121
122

(ii) Revenue under contract for the next 3 fiscal years.11s

(4) Mandatory requirements, for which no points are assigned:24
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(i) A commitment letter for payment and performance bonds at
100 per cent of the estimated contract value from a surety com-
pany licensed to do business in the commonwealth and whose
name appears on United States Treasury Department Circular 570.

125
126
127
128

(ii) A certificate of eligibility issued by the division of capital
asset management and maintenance pursuant to section 44D,
showing a capacity rating sufficient for the project, and an update
statement.

129
130
131
132

The statement of qualifications shall be signed under pains and
penalties ofperjury.

1 o1
134

(f) The public notice and solicitation required in subsection (d)
shall be advertised in a newspaper of general circulation in the
area in which the building project is located, in the central register
pursuant to section 20A of chapter 9, and withi+i the COMPASS
system, so-called. The public notice and solicitation shall be given
not less than 2 weeks before the deadline for submitting responses
to the RFQ.

135
136
137
138
139
140
141

(g) The awarding authority shall not open the statement of qual-
ifications publicly, but shall open them in the presence of 1 or
more witnesses at the time specified in the RFQ, At the opening
of responses, the awarding authority shall prepare a register of
responders which shall include the name of each responder who
submitted a statement of qualifications to said request for qualifi-
cations. The register of responders shall be open for public inspec-
tion. Upon completion of the evaluations, the contents of the
statements of qualifications shall be open to the public. The finan-
cial information contained in the statements of qualifications shall
not be a public record as defined in section 7 of chapter 4.

142
143
144
145
146
147
148
149
150
151
152
153 (h) The prequalification committee established pursuant to sub-

section (c) shall evaluate each statement of qualifications using
solely the criteria provided in the RFQ- Only general contractors
achieving a minimum score of 70 shall be prequalified and invited
to submit bids consistent with the section 44E. The prequalifica-
tion committee shall select a minimum of 3 qualified general con-
tractors to submit bids pursuant to said section 44E. Any general
contractor invited to submit a bid pursuant to this subsection shall
be subject to sections 448 and 44D.

154
155
156
157
158
159
160
161
162 A general contractor’s score shall be made available to the

general contractor upon request. The decision of the prequalifica-163
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tion committee shall be final and shall not be subject to appeal
except on grounds of fraud or collusion.

164
165

(i) Notwithstanding the foregoing subsections (a) to (h), inclu-
sive, if the awarding authority qualifies fewer than 3 general con-
tractors to submit bids pursuant to subsection (h) and the
prequalification process was required pursuant to subsection (a),
the awarding authority shall reject all responses and shall issue a
new request for qualifications. If the awarding authority qualifies
fewer than 3 general contractors to submit bids pursuant to sub-
section (h) and the prequalification process was initiated at the
option of the awarding authority pursuant to subsection (a), the
awarding authority may reject all responses and issue a new
request for qualifications or may invited general bids pursuant to
sections 448 to 44E, inclusive.

166
167
168
169
170
171
172
173
174
175
176
177
178 (j) Regulations and procedures shall be promulgated by the

commissioner of the division of capital asset management and
maintenance to implement this section and to ensure that the pre-
qualification process set forth in subsections (a) to (i), inclusive,
is sufficient, fair and consistent.

179
180
181
182
183 Section 44D!/2. (a) Notwithstanding section 44E, an awarding

authority on contracts subject to section 44A which are estimated
to cost not less than $10,000,000 shall prequalify subcontractors
to submit sub-bids in accordance with the provisions of subsec-
tions (a) to (j), inclusive; provided that, on contracts subject to
section 44A which are estimated to cost not less than $lOO,OOO
and not more than $10,000,000, an awarding authority may elect
to prequalify subcontractors to submit sub-bids in accordance with
subsections (a) to (i), inclusive. The prequalification process shall
be for all sub-bid classes of work listed in subsection (1) of
section 44F that meet or exceed the threshold value for sub-bid
work of said subsection (I) of said section 44F. When prequali-
tying the subcontractors, the awarding authority shall initiate the
prequalitication process through the solicitation of responses to a
request tor qualifications pursuant to subsection (d) of this
section.

184
185
186
187
188
189
190
191
192
193
194
195
196
197
198
199 (b) Notwithstanding subsection (a), the division of capital asset

management and maintenance, the Massachusetts port authority,
the Massachusetts water resources authority, the Massachusetts
state colleges building authority, and the university of Massachu-

200
201
202
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setts building authority, hereinafter called exempt agencies, shall
not be subject to said subsection (a), but may but may elect to pre-
qualify subcontractors to submit sub-bids in accordance with sub-
sections (c) to (j), inclusive.

203
204
205
206

(c) Before issuing a request for qualifications, hereinafter called
RFQ, the awarding authority shall establish a prequalification
committee for the purpose of reviewing and evaluating responses
submitted in response to the RFQ issued pursuant to subsection
(d). The prequalification committee shall be comprised of 1 repre-
sentative of the designer and 3 representatives of the awarding
authority. One of the representatives of the awarding authority
shall be the owner’s project manager if an owner's project man-
ager is required on the building project pursuant to section 44A'/2.

207
208
209
210
211
212
213
214
215

(d) When prequalifying subcontractors, the awarding authority
shall initiate the prequalification process through public notice of
the building project and the solicitation of responses to the RFQ
from subcontractors; but, the public notice and solicitation shall
include:

216
217
218
219
220
221 (1) the time and date for receipt of responses to the RFQ, the

address of the office to which the responses are to be delivered,
and the timeframe in which the public agency will respond to said
responses;

223
224
225 (2) the evaluation procedure and the criteria for the prequalifi-

cation of subcontractors, including the point rating system, and
the schedule for the evaluation process; •

226
227
228 (3) a general description of the project and the subcontractor’s

class of work;229
230 (4) the anticipated schedule and estimated construction cost for

the project;231
IT.I (5) a listing of the project team including the awarding

authority, designer, and awarding authority’s owner’s project man-
ager, ifapplicable;

3

233
234
235 (6) a statement indicating that the RFQ will be used to pre-

qualify subcontractors that will be invited to submit a bid pursuant
to sections 44E and 44F;

236
237
238 (7) a prohibition against any unauthorized communication or

contact with the awarding authority outside of official pre-bid
meetings; and if desired.

239
240
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(8) a limitation on the size and number of pages to be included
in the response to the RFQ.

241
242

(e) The awarding authority shall require interested subcontrac-
tors to submit a statement of qualifications in response to the RFQ
issued pursuant to subsection (d); provided that the RFQ shall
require only the information contained in paragraphs (1) to (4),
inclusive, of this paragraph, and shall identify the specific point
allocation for each category and sub-category of information.
Within each category of information, the awarding authorities
may use discretion in allocating points among the subcategories,
consistent with the total points for the category.

243
244
245
246
247
248
249
250
251
252 (1) Management Experience (50 points; minimum of 25

required for approval):253
254 (i) Business Owners The name, title, years with firm of the

owner(s) of the business.255
(ii) Management Personnel The names, title, education and

construction experience, years with firm, and list of projects com-
pleted by all management personnel.

256
257
258
259 (iii) Similar Project Experience The project name(s),

description, description of scope, original trade contract sum, final
trade contract sum with explanation and date completed of similar
projects.

260
261
262
263 (iv) Terminations A list of any projects on which the sub-

contractor was terminated or failed to complete the work.264
265 (v) Legal Proceedings A list of all legal or administrative

proceedings currently pending against the subcontractor or con-
cluded adversely to the subcontractor within the past 3 years
which relate to the procurement or performance of any public or
private construction contract. Legal proceedings shall not include
any actions that primarily involve personal injury or workers’
compensation claims, or where the sole cause of action involves
the subcontractor’s exercise of its rights for direct payment under
section 39F of chapter 30.

266
267
268
269
270
271
077

273
(vi) Safety Record The 3 year history of the subcontractor’s

workers’ compensation experience modifier
274
275

(2) References (30 points; minimum of 15 required for
approval):

276
277

(i) Project references References from owners and architects
all projects listed in clause (iii) of paragraph (I) including project

278
279
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name, client’s name, address, telephone and fax number, and con-
tact person.

280
281

(ii) Credit References A minimum of 5 credit references,
including telephone and fax number of contact person from key
suppliers, vendors and banks.

282
283
284

(iii) Public Project Record A list of all completed public
building construction project as defined in section 44A during
past 3 years with client’s name, address, telephone and fax
number and contact person.

285
286
287
288

(3) Capacity to Complete Projects (20 points; minimum of 10
required for approval):

289
290

(i) Annual revenue for prior 3 fiscal years, provided that finan-
cial information submitted shall remain confidential and shall not
be a public record under section 7 of chapter 4. There shall be no
requirement for submission of financial statements.

291
292
293
294

(ii) Revenue under contract for the next 3 fiscal years295
(4) Mandatory requirement, for which no points are assigned296
A commitment letter for payment and performance bonds at

100 per cent of the estimated contract value from a surety com-
pany licensed to do business in the commonwealth and whose
name appears on United States Treasury Department Circular 570.

297
298
299
300
301 The statement of qualifications shall be signed under pains and

penalties of perjury.302
303 (f) The public notice and solicitation required in subsection (d)

shall be advertised in a newspaper of general circulation in the
area in which the building project is located, in the central register
pursuant to section 20A of chapter 9, and within the COMPASS
system, so-called. The public notice and solicitation shall be given
not less than 2 weeks before the deadline for submitting responses
to the RFQ.

304
305
306
307
308
309
310 (g) The awarding authority shall not open the responses to the

RFQ publicly, but shall open them in the presence of I or more
witnesses at the time specified in the RFQ. At the opening of
responses, the awarding authority shall prepare a register of
responders which shall include the name of each responder who
submitted a statement of qualifications to said request for qualifi-
cations. The register ofresponders shall be open for public inspec-
tion. Upon completion of the evaluation of the responses, the
contents of the statements of qualifications shall be open to the

311
312
313
314
315
316
317
318
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public; but, the financial information contained in the statements
of qualifications shall not be a public record as defined in section
7 of chapter 4.

19
320
21
n (h) Upon receipt of the statement of qualifications submitted by

subcontractors, the prequalification committee established pur-
suant to subsection (c) shall evaluate each statement of qualifica-
tions using solely the criteria provided in the RFQ pursuant to
paragraph (e). Only subcontractors achieving a minimum score of
70 shall be prequalified and invited to submit bids consistent with
the provisions of section 44E. The prequalification committee
shall select a minimum of 3 qualified subcontractors to submit
bids pursuant to said section 44E. The subcontractor invited to
submit a bid pursuant to this subsection shall be subject to section
448.

iii

324
325
326
327

328
329
330
-» -> 1J J I
j32

A subcontractor’s score shall be made available to the subcon-
tractor upon request. The decision of the prequalification com-
mittee shall be final and shall not be subject to appeal except on
grounds of fraud or collusion.

3 33

“> *■> c335
J JO

(i) Notwithstanding the subsections (a) to (h), inclusive, if the
awarding authority qualifies fewer than 3 subcontractors to submit
bids pursuant to subsection (h) and the prequalification process
was required pursuant to subsection (a), the awarding authority
shall reject all responses and shall re-issue a request for qualifica-
tions pursuant to subsection (d). If the awarding authority quali-
fies fewer than three sub-contractors to submit bids pursuant to
subsection (h) and the prequalification process was initiated at the
option of the awarding authority pursuant to subsection (a), the
awarding authority may reject all responses and issue a new
request for qualifications or may invite sub-bids pursuant to sec-
tions 448 to 44E, inclusive. Each subcontractor who is prequali-
fied to submit a sub-bid pursuant to this section and submits a
sub-bid pursuan the sub-bid.

-) n

338
339
340
341
342
-5 A ">J4J
344
345
346
347
348
349
350

(j) The commissioner of the division of capital asset manage-
ment and maintenance, in conjunction with the inspector general,
shall promulgate regulations and procedures to implement this
section and to ensure that the prequalification process set forth in
subsections (a) to (i), inclusive, is sufficient, fair and consistent.

351
352
353

354
355



292004] SENATE No. 2358

1 SECTION 20. Section 44E of said chapter 149, as so appearing,
2 is hereby amended by striking out subsection (1) and inserting in
3 place thereof the following subsection; —
4 (1) Whenever general bids are invited for a contract subject to
5 section 44A and whenever sub-bids are invited in connection with
6 such a contract subject to subsection (1) of section 44F, the
7 awarding authority shall prescribe 1 place for filing the general
8 bids and 1 place for filing the sub-bids, which need not be the
9 same place. Notwithstanding any general or special law, ordinance

10 or by-law to the contrary, a bidder shall not be required to file a
11 duplicate of his bid or sub-bid in any other place. For all projects
12 where prequalification of general contractors is required, or where
13 an awarding authority has elected to prequalify general contrac-
-14 tors pursuant to subsection (a) of section 44D'/2, an awarding
15 authority shall request bids only from general contractors who
16 have been so prequalified pursuant to subsections (a) to (j), inclu-
-17 sive, of section 44D'/2. For all projects where prequalification of
18 subcontractors is required, or where an awarding authority has
19 elected to prequalify subcontractors pursuant to subsection (a) of
20 section 44D 3 A, an awarding authority shall request bids only from
21 subcontractors who have been so prequalified pursuant to subsec-
-22 tions (a) to (j), inclusive, of section 44DV*.

1 SECTION 21. Section 44F of said chapter 149 as so appearing,
2 is hereby amended by striking out, in line 6, the words “ten thou-
-3 sand dollars” and inserting in place thereof the following
4 figure:— $20,000.

1 SECTION 22. Subsection (2) of said section 44F of said
2 chapter 149, as so appearing, is hereby amended by striking out
3 paragraph (D) and inserting in place thereof the following para-
-4 graph;—

(D) The undersigned agrees that, if he is selected as a sub
6 bidder, he will, within 5 days, Saturdays, Sundays and legal hoii
7 days excluded, after presentation of a subcontract by the general
8 bidder selected as the general contractor, execute with such
9 general bidder a subcontract in accordance with the terms of this

10 sub-bid, and contingent upon the execution of the general con-
-11 tract, and, if requested so to do in the general bid by the general
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12 bidder, who shall pay the premiums therefor, or if prequalification
13 is required pursuant to section 44D 3A, furnish a performance and
14 payment bond of a surety company qualified to do business under
15 the laws of the commonwealth and satisfactory to the awarding
16 authority, in the full sum of the subcontract price.

1 SECTION 23. Subsection (3) of said section 44F of said
2 chapter 149, as so appearing, is hereby amended by striking out
3 the third paragraph and inserting in place thereof the following
4 paragraph:—
5 A performance and payment bond furnished by the subcon-
-6 tractor, either pursuant to the requirements of the prequalification
7 process as established in section 44D 3/4 or at the request of a
8 general contractor set forth in the general bid form, shall be for
9 the benefit of the general contractor; shall secure the performance

10 of the subcontract by the subcontractor; and shall indemnify and
11 hold harmless the general contractor and the surety or sureties
12 under the labor and materials or payment bond furnished by the
13 general contractor to the awarding authority against (i) any and all
14 loss and expense arising out of any and all claims in connection
15 with the performance of the subcontract which would be required
16 to be paid under the labor and materials or payment bond fur-
-17 nished by the general contractor to the awarding authority and
18 (ii) attorneys’ fees in the event that the subcontractor, after notice,
19 fails to assume the defense of and defend such claims.

1 SECTION 24. Subsection (4) of said section 44F of said
2 chapter 149, as so appearing, is hereby amended by striking out
3 paragraph (c) and inserting in place thereof the following para-
-4 graph:—
5 (c) If a selected sub-bidder fails, within 5 days, Saturdays, Sun-
-6 days and legal holidays excluded, after presentation of a subcon-
7 tract by the general bidder selected as the general contractor, to
8 perform his agreement to execute a subcontract in the form here-
-9 inafter set forth with such general bidder, contingent upon the exe-

-10 cution of the general contract, and, if required to do so pursuant to

I I the prequalification process under section 44D 3A or if requested to
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12 do so by such general bidder in the general bid, to furnish a per-
-13 formance and payment bond as stated in his sub-bid such general
14 bidder and the awarding authority shall select, from the other sub-
-15 bids duly filed with the awarding authority for such sub-trade and
16 not rejected under section 44H the lowest responsible and eligible
17 sub-bidder at the amount named in his sub-bid as so filed against
18 whose standing and ability the general contractor makes no objec-
-19 tion, and the contract price shall be adjusted by the difference
20 between the amount of the sub-bid and the amount of the sub-bid
21 of the delinquent sub-bidder.

1 SECTION 25. Said chapter 149 is hereby amended by striking
2 out section 44H, as so appearing, and inserting in place thereof the
3 following section:—
4 Section 44H. Except as otherwise provided by sections 44A to
5 44H, inclusive,, and except for the consideration and determina-
-6 tion after contract award as to whether an item is equal to an item
7 named or described in the specifications for a contract, the
8 attorney general or his designee shall enforce sections 44A to
9 44H, inclusive, of this chapter and section 39M of chapter 30, sec-

-10 tions 38C to 38N, inclusive, of said chapter 7, and sections 15 to
11 21, inclusive, of chapter 149 A . The attorney general shall have
12 all the necessary powers to require compliance therewith
13 including the power to institute and prosecute proceedings in the
14 superior court to restrain the award of contracts and the perfor-
-15 mance of contracts in all cases where, after investigation of the
16 facts, he has made a finding that the award or performance has
17 resulted in violation, directly or indirectly, of said sections 44 A to18 44H, inclusive, or of said section 39M or of said sections 38C to19 38N, inclusive, or of said chapter 149A, and he shall not be
20 required to pay the clerk of the court any entry fee in connection21 with the institution of the proceeding.

! SECTION 26. Said chapter 149 is hereby further amended by
;

striking out section 1488, as so appearing, and inserting in place3 thereof the following section:—
4 Section 1488. (a) For the purpose of this chapter and chapter6 151, an individual performing any service, except as authorized
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6 under this chapter, shall be considered to be an employee under
7 those chapters unless;
8 (1) the individual is free from control and direction in connec-
-9 tion with the performance of the service, both under his contract

10 for the performance of service and in fact; and
11 (2) the service is performed outside the usual course of the
12 business of the employer; and,
13 (3) the individual is customarily engaged in an independently
14 established trade, occupation, profession or business of the same
15 nature as that involved in the service performed.
16 (b) The failure to withhold federal or state income taxes or to
17 pay unemployment compensation contributions or workers com-
18 pensation premiums with respect to an individual’s wages shall
19 not be considered in making a determination under this section.
20 (c) An individual’s exercise of the option to secure workers’
21 compensation insurance with a carrier as a sole proprietor or part-
22 nership pursuant to subsection (4) of section 1 of chapter 152 shall
23 not be considered in making a determination under this section.
24 (d) Whoever fails to properly classify an individual as an
25 employee according to this section and in so doing fails to
26 comply, in any respect, with chapter 149, or sections 1, lA, 18,
27 28, 15 or 19 of chapter 151, or chapter 628, shall be punished and
28 shall be subject to all of the criminal and civil remedies, including
29 debarment, as provided in section 27C of this chapter. Whoever
30 fails to properly classify an individual as an employee according
31 to this section and in so doing violates chapter 152 shall be pun-
32 ished as provided in section 14 of said chapter 152 and shall be
33 subject to all of the civil remedies, including debarment, provided
34 in section 27C of this chapter. Any entity and the president and
35 treasurer of a corporation and any officer or agent having the man-

36 agement of the corporation or entity shall be liable for violations
37 of this section.
38 (e) Nothing in this section shall limit the availability of other
39 remedies at law or in equity.

SECTION 27. The General Laws are hereby amended by
inserting after chapter 149 the following chapter:—

1
2
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6 Section I. For each contract for the construction, reconstruc
7 tion, installation, demolition, maintenance or repair of any
8 building estimated to cost not less than $5,000,000, a public
9 agency, as defined pursuant to section 44A of chapter 149, may

10 elect to use the construction management at risk delivery method,
11 pursuant to sections 1 to 13, inclusive. Prior to using the construc-
-12 tion management at risk delivery method, the public agency shall
13 obtain a notice to proceed from inspector general pursuant to
14 section 4 ofthis chapter.
15 Section 2. As used in sections 1 to 9, inclusive, the following
16 words shall have the following meanings unless indicated other-
-17 wise or unless the context in which they are used clearly requires
18 a different meaning;
19 “Building project”, the construction, reconstruction, installa-
-20 tion, demolition, maintenance or repair of any public building;
21 “Construction management at risk” or “Construction manage-
-22 ment at risk services” or “Construction management at risk
23 delivery method”, a construction method wherein a construction
24 management at risk firm provides a range of preconstruction serv-
-25 ices and construction management services which may include
26 cost estimation and consultation regarding the design of the
27 building project, the preparation and coordination of bid packages,
28 scheduling, cost control, and value engineering, acting as the
29 general contractor during the construction, detailing the trade con-
-30 tractor scope of work, holding the trade contracts and other sub-
-31 contracts, prequalifying and evaluating trade contractors and
32 subcontractors, and providing management and construction serv-
-33 ices, all at a guaranteed maximum price, which shall represent the
34 maximum amount to be paid by the public agency for the building
35 project, including the cost of the work, the general conditions and
36 the fee payable to the construction management at risk firm.
37 “Construction manager at risk” or “Construction management
38 at risk firm”, a sole proprietorship, partnership, corporation, or
39 other legal entity that provides construction management at risk
40 services;

3 CHAPTER 149A.
4 PUBLIC CONSTRUCTION ALTERNATIVE
5 DELIVERY METHODS
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41 “Designer”, shall have the same meaning as found in section
42 38A of chapter 7, and shall be independent of the construction
43 management at risk firm and the owner’s project manager.
44 “Governing body”, the person or group of persons who have
45 the power to enter into and approve of a contract between a public
46 agency and a construction management at risk firm;
47 “Guaranteed Maximum Price”, or “GMP”, the agreed total
48 dollar amount for the construction management at risk services,
49 including the cost of the work, the general conditions and the fees
50 charged by the construction management at risk firm.
51 “Owner’s Project Manager”, an individual, corporation, part-
-52 nership, sole proprietorship, joint stock company, joint venture, or
53 other entity engaged to provide project management services on
54 behalf of a public agency for the construction and supervision of
55 construction of a building project. Any individual assigned by the
56 owner’s project manager to provide the project management serv-
-57 ices for the building project shall be a person who is registered by
58 the commonwealth as an architect or professional engineer and
59 has at least 5 years experience in the construction and supervision
60 of construction of buildings of similar size and complexity; or a
61 person who is not so registered and has at least 7 years experience
62 in the construction and supervision of construction of buildings of
63 similar size and complexity. A public agency may utilize a
64 member or members of its staff as owner’s project manager pro-
-65 vided such staff meets the required qualifications. The owner’s
66 project manager shall be independent of the designer and the con-
-67 struction management at risk firm. “Public Agency”, shall have
68 the same meaning as found in section 44A of chapter 149;
69 “Two-phase selection process”, a procurement process in which
70 the first phase consists of creating a short list of prequalified firms
71 as determined by responses to a request for qualifications and in
72 which the second phase consists of inviting firms prequalified in
73 the first phase to submit responses to a request for proposals or a
74 request for bids.
75 Section 3. (a) Before procuring the services of a designer pur-
-76 suant to subsection (b) and prior to submitting an application to
77 use the construction management at risk delivery method pursuant
78 to section 4, the public agency shall procure or otherwise employ
79 the services of an owner’s project manager pursuant to section
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80 44A/4 of chapter 149. The owner’s project manager may assist the
81 public agency in the procurement of the designer.
82 (b) Before submitting an application to use the construction
83 management at risk delivery method pursuant to section 4, the
84 public agency shall procure the services of a designer for the
85 building project. In procuring the services of a designer, the public
86 agency shall do so in a manner consistent with sections 38A 1/-! to
87 390, inclusive, of chapter 7. The designer procured by the public
88 agency shall be independent of the owner’s project manager and
89 the construction management at risk firm.
90 Section 4. (a) Before undertaking a building project using con-
-91 struction management at-risk services, a public agency shall
92 notify and submit a detailed application to proceed to the office of
93 the inspector general. The detailed application shall conform to
94 regulations and procedures promulgated by the inspector general.
95 In order to receive a notice to proceed from the office of the
96 inspector general, the public agency shall demonstrate the
97 following:
98 (1) The public agency has authorization from its governing
99 body to enter into a contract with a construction management at
100 risk firm. The authorization shall include the results of any public
101 vote if applicable.
102 (2) The public agency has the capacity, a plan and procedures
103 in place and approved of by the governing body, where appro-
-104 priate, to effectively procure and manage construction manage-
-105 ment at-risk services for the specific project and has retained the
106 services of a qualified owner’s project manager.
107 (3) The public agency has in place procedures to ensure fair-
-108 ness in competition, evaluation and reporting of results at every
109 stage in the procurement process.
110 (4) The building project has an estimated construction value of
111 $5,000,000 or more.
112 (5) The public agency has determined that the use of construc-
-113 tion management at-risk services is appropriate for the building
114 project and states in writing the reasons for the determination.
115 (b) A public agency that meets all requirements established by
116 the inspector general shall be issued a notice to proceed to use the
1 17 construction management at risk delivery method for the construc-

-118 tion of a building project. If the inspector general declines to issue
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a notice to proceed to a public agency, the inspector general shall
provide in writing to the public agency the reason or reasons for
the decision. A public agency not receiving a notice to proceed
from the inspector general may re-submit a detailed application
upon correcting or responding to the reason or reasons provided to
the public agency by the inspector general. The inspector general
shall review the resubmitted application and, if the application
meets the requirements established by the inspector general, the
inspector general shall issue a notice to proceed.

119
120
121
122
123
124
125
126
127

(c) Applications submitted to the inspector general for approval
to use construction management at risk services shall be consid-
ered in a timely manner. All decisions shall be rendered by the
inspector general to a public agency in not less than 60 days from
the date the application is submitted to the inspector general.

128
129
130
131
132

1 -> -)1 (d) Notwithstanding subsection (a), the division of capital asset
management and maintenance, the Massachusetts port authority,
the Massachusetts water resources authority, the Massachusetts
state college building authority, and the university of Massachu-
setts building authority, hereinafter referred to as exempt agen-
cies, shall not be subject to said subsection (a). Each exempt
agency shall submit its procedures for the procurement and use of
construction management at risk services to the inspector general,
and so long as the inspector general determines that the proce-
dures of an exempt agency comply with sections 1 to 10, inclu-
sive, the inspector general shall approve the procedures and each
exempt agency, so approved, may use the construction manage-
ment at risk delivery method consistent with the procedures so
approved on building projects. Each exempt agency shall annually
submit its procedures to the inspector general for review and
approval by the inspector general. If an exempt agency modify or
amend the procedures so approved, the exempt agency shall
immediately submit the amended procedures to the inspector
general for approval. The inspector general shall have 60 days
from the time an exempt agency submits its procedures to approve
or disapprove the procedures. An exempt agency whose proce-
dures have been disapproved may correct the deficiency or defi-
ciencies contained therein and re-submit the corrected procedures
to the inspector general for review and approval. The inspector
general shall conduct an expedited review of corrected proce-
dures.

134
135
136
137
138
139
140
141
142
143
144
145
146
147
148
149
150
151
152
153
154
155
156
157
158
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159 (e) A public agency after receiving a notice to proceed or an
160 exempt agency after having its procedures approved may use the
161 construction management at risk delivery method. The public
162 agency or exempt agency shall procure a construction manage-
163 inent at risk firm in accordance with a 2-phase process in a
164 manner consistent with section 5
165 Section 5. (a) The public agency shall utilize a 2-phase selec-
166 tion process as provided in subsection (c) of this section and sec-
167 tions 6 to 7, inclusive, for the selection of a construction
168 management at risk firm with whom to enter into a contract to
169 provide construction management at risk services. Each contract
170 between a public agency and a construction management at risk
171 firm shall be secured by a performance and payment bond in the
172 full sum of the guaranteed maximum price by a surety company
173 licensed to do business in the commonwealth and whose name
174 appears on the United States Treasury Department Circular 570
175 (b) Before issuing a request for qualifications, hereinafter
176 called RFQ, the public agency shall establish a prequalification
177 committee for the purpose of reviewing and evaluating responses
178 submitted to the RFQ issued pursuant to subsection (c). The pre-
179 qualification committee shall be comprised of 1 representative of
180 the designer, the owner’s project manager, and at least 2 represen-
181 tatives ofthe public agency
182 (c) Phase lof the 2-phase selection process shall begin once
183 the public agency gives public notice of the building project and
184 solicits responses to an RFQ from construction management at
185 risk firms; but, that the public notice and solicitation shall include:
186 (1) the time and date for receipt of responses to the RFQ, the
187 address of the office to which the responses are to be delivered
188 and the timeframe in which the public agency will respond to said
189 responses;
190 (2) a general description of the project including preliminary
191 concept designs and key factors important to the final selection
192 (3) the evaluation procedure and criteria pursuant to subsection
193 (f), including any rating system
194 (4) a specific description of the scope of services expected of
195 the selected construction management at risk firm during both the
196 design, pre-construction and construction phases of the project;
197 (5) a general description of the anticipated schedule and esti
198 mated construction cost for the building project;



I May38 SENATE No. 2358

(6) a listing of the project team including the public agency, the
designer, and the public agency’s owner’s project manager;

199
200

(7) the criteria for the selection of the construction management
at risk firm, including minimum experience, requirements for pre-
sentations, and the schedule for the selection process;

201
202
203

(8) a prohibition against any unauthorized communication or
contact with the public agency outside of official pre-proposal
meetings; and if desired,

204
205
206

(9) a limitation on the size and number of pages to be included
in the response to the RFQ; and,

207
208

(10) a statement indicating that the RFQ will be used to pre-
qualify construction management at risk firms that will be invited
to submit a proposal in response to a request for proposal issued
pursuant to section 6.

209
210
2! 1
212

(d) The public agency shall require interested construction
management at risk firms to submit a statement of qualifications
in response to the RFQ issued pursuant to subsection (c). The
statement of qualifications shall include, at a minimum, the
following:

213
214
215
216
217
218 (1) a cover letter or executive summary detailing the key ele-

ments and factors that differentiate the firm from other respon-
ders;

219
220

(2) completion of a qualifications application similar in form to
AIA Document A305, 1986 edition, listing general business infor-
mation and financial capacity;

2 i |

in

223

(3) a list of lawsuits and arbitrations to which the firm is a party
in regard to construction contracts within the last 3 years,
including a list of all convictions or fines for violations of state or
federal law;

224
225

226
m

(4) submission of a project organization chart with specific
information on key project personnel and/or consultants;

228
229

(5) submission of an audited financial statement for the most
recent fiscal year and a letter from the surety company of the firm
confirming the ability to provide performance and payment bonds
for the building project under consideration; but, the financial
information submitted shall remain confidential and shall not be a
public record to the fullest extent permissible under the law;

230
231
232
•*)233
234
235

(6) submission of information on the firm’s safety record
including its workers’ compensation experience modifier for the
prior 3 years;

236
237
238
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(7) submission of information on and evidence of the firm’s
compliance record with respect to minority business enterprise
and women business enterprise inclusion goals and workforce
inclusion goals, if applicable;

239
240
241
242

(8) submission of information regarding the firm’s experience
on similar building projects including references from the owners
and architects of the building projects;

243
244
245

(9) submission of information on the experience of the firm on
similar projects that used the construction management at risk
delivery method, including references from the owners and archi-
tects of such projects;

246
247
248
249

(10) submission of information on any projects where the firm
was terminated, failed to complete the work, or paid liquidated
damages;

250
251
7V.

(11) submission of specific examples of the firm’s project man-
agement reports or other illustrations of the company’s operating
philosophy;

253
254
255

(12) a certificate of eligibility issued by the division of capital
asset management and maintenance pursuant to section 44D of
chapter 149, showing a capacity rating sufficient for the project,
and an update statement; and

256
257

258
259
260 (13) any other relevant information that the public agency

determines desirable.261
262 The statement of qualifications shall be signed under pains and

penalties of perjury.263
264 (e) The public notice and solicitation required in subsection (c)

shall be advertised in a newspaper of general circulation in the
area in which the building project is located, in the central register
pursuant to section 20A of chapter 9, and within the COMPASS
system, so-called. The public notice and solicitation shall be given
not less than 2 weeks before the deadline for submitting responses
to the RFQ.

265
266
267
268
269
270
271 (f) Upon receipt of the statement of qualifications submitted by

construction management at risk firms, the prequalification com-
mittee established pursuant to subsection (b), shall evaluate each
statement of qualifications using the criteria as provided in the
RFQ. Only construction management at risk firms achieving an
acceptable rating as defined pursuant to clause (3) of subsection
(c) will be selected to proceed to phase 2 of the 2-phase selection

777

273
274
27^

276
277
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process and receive a request tor proposals issued pursuant to
section 6. The prequalification committee shall select a minimum
of 3 qualified construction management at risk firms to receive the
request for proposals. If the prequalification committee is not able
to identify a minimum of 3 qualified construction management at
risk firms, the public agency shall re-advertise the building project
using the procedures herein, or may procure the building project
pursuant to the provisions of sections 44A to 44J, inclusive, of
chapter 149. The decision of the prequalification committee shall
be final and shall not be subject to appeal except on grounds of
fraud or collusion.

278
279
280
281
282
283
284
285
286
287
288

Section 6. (a) Before issuing a request for proposals, hereinafter
referred to as RFP, the public agency shall establish a selection
committee for the purpose of reviewing and evaluating responses
submitted to the RFP issued pursuant to subsection (b). The selec-
tion committee shall be comprised of 1 representative of the
designer, the owner’s project manager, and at least 2 representa-
tives of the public agency. Nothing herein shall prohibit the public
agency from appointing the same individuals who served as the
prequalification committee to serve as the selection committee.

289
290
291
292
293
294
295
296
297

(b) The public agency shall issue an RFP to each construction
management at risk firm that has been prequalified to receive an
RFP pursuant to this section. The RFP shall include each of the
elements of the RFQ identified in subsection (c) of section 5 and
further shall include;

298
299
300
301
302
303 (1) the date, time and place for submission of proposals;

(2) a clear description of the submission requirements including
separate price and technical components;

304
305

(3) detailed information concerning the project scope including
any preliminary design information, geotechnical reports, existing
condition surveys and specifications;

306
307
308

(4) specific information on the project schedule including
design deliverables, site availability and occupancy expectations;

309
310

(5) a detailed description of the scope of work and deliverables
expected from the construction management at risk firm during
the preconstruction phase;

311
312
313

(6) the minority business enterprise and women business enter-
prise inclusion goals and workforce inclusion goals for the
building project;

314
3 15
316
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317 (7) a clear description of the communication guidelines to be
318 followed during the procurement process including any measures
319 to assure that the selection process will be open and fair;
320 (8) the form of contract and general and supplemental condi-
-321 tions including any incentive provisions allowable under this
322 statute and any damages for delay provisions;
323 (9) the budget for the project;
324 (10) a fully developed schedule of cost items listing the public
325 agency’s determination of what will be considered fee, cost of the
326 work, and general condition items;
327 (11) specific information on the evaluation criteria including
328 any point scale or measurement system;
329 (12) the timetable and process for establishing a GMP including
330 status of design and limitations on the amount and use of contin-
-331 gency; and
332 (13) a list of the trade contractor classes of work to be required
333 in the trade contractor prequalification plan
334 (c) The RFP shall require the submission of separate price and
335 technical components as part of the proposal submitted in
336 response to the RFP.
337 (1) The price component shall include (i) the fee for precon-
-338 struction services with appropriate detail, (ii) the fee for construe-
-339 tion services with explanation of the basis, and (iii) the estimated
340 cost of general conditions with appropriate detail.
341 (2) The technical component shall include: (i) a detailed project
342 approach, including preconstruction services, (ii) supplemental
343 relevant project references, (iii) the project team members with
344 position descriptions and relevant time commitments of said team
345 members during the project, (iv) the construction management
346 plan indicating approach to control of cost, schedule, quality, doc-
-347 uments and claims; (v) preliminary definition of trade contractor
348 and subcontractor bid packages and scopes of work, (vi) affidavit
349 of prevailing wage compliance pursuant to sections 26 and 27 of
350 chapter 149; (vii) a commitment letter from a surety company
351 licensed to do business in the commonwealth and whose name
352 appears on United States Treasury Department Circular 570
353 stating the surety’s willingness to bond the building project in the
354 full sum of the contract at 110 per cent of the budget for the
355 building project, (viii) a technical challenges and solutions plan.
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and (ix) any qualifications or exceptions to the terms of the form
ot contract or supplemental conditions as included in the RFP.

356
357

358 (d) Upon receipt of the proposals to the RFP issued pursuant to
subsection (b), the selection committee shall evaluate all pro-
posals in accordance with the criteria included in the RFP; but, if
the selection committee elects to conduct an interview with a con-
struction management at risk firm who submits a proposal in
response to the RFP, then the selection committee shall conduct
interviews with each construction management at risk firm that
submits a proposal to said RFP. Based upon the evaluations of
each proposal submitted by each construction management at risk
firm, the selection committee shall rank the proposals submitted
by the construction management at risk firms. The decision of the
selection committee shall be final and not subject to appeal except
on the grounds of fraud or collusion.

359
360
361
362
363
364
365
366
367
368
369
370
371 (e) The selection committee shall commence non-fee negotia-

tions with the highest ranked construction management at risk
firm. If the selection committee determines that negotiations with
the highest ranked construction management at risk firm will not
result in a contract acceptable to the public agency, the selection
committee shall terminate negotiations with the highest ranked
construction management at risk firm and shall commence negoti-
ations with the next highest ranked construction management at
risk firm. The process shall continue until the selection committee
has reached an acceptable contract with one of the prequalified
construction management at risk firms. The list and ranking ol
proposed construction management at risk firms shall be certified
by the public agency and made available as a public record after
the contract award.

372
373
374
375
376
377
378
379
380
381
382
383
384
385 Section 7. (a) Each contract for a building project procured pur-

suant to sections I to 9, inclusive, shall utilize a cost-plus not to
exceed guaranteed maximum price form of contract in which the
public agency shall be entitled to monitor and audit all project
costs. I he construction management at risk firm shall not be enti-
tled to share in any savings between the final guaranteed max-
imum price figure and the final cost of the work including the fee
ol the construction management at risk firm, except that the public
agency may include an incentive clause with the contract for var-
ious peilormance objectives; but, the incentive clause shall not

386
387
388
389
390
391
392
393

394
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include an incentive that exceeds 1 per cent of the estimated con-
struction cost.

395
3%

(b) In establishing the schedule and process for determining a
guaranteed maximum price, the contract between the public
agency and the construction management at risk firm shall comply
with the following:

397
398
399
400

(1) The guaranteed maximum price shall be based on design
documents which are no less developed than 60 per cent construc-
tion documents;

401
402
403

(2) The guaranteed maximum price shall be agreed to as an
amendment to the contract between the public agency and the con-
struction management at risk firm;

404
405
406

(3) The guaranteed maximum price amendment shall be exe-
cuted before the commencement of any construction work; except
that that the public agency, before the execution of the guaranteed
maximum price amendment, may commence construction, so long
as the public agency executes a separate amendment to the con-
tract with the construction manager at risk detailing the scope of
work selected to commence before execution of the guaranteed
price amendment. The separate amendment shall state the sum for
the scope of work, which shall include the cost of the work, the
general conditions and additional fee, if any, for the construction
manager at risk; but, any class of work included in the scope of
work selected to commence before the execution of the guaran-
teed maximum price amendment shall be subject to the trade con-
tractor selection process set forth in section 8, for the stated scope
of work only. In the event that a guaranteed maximum price
cannot be successfully negotiated between the public agency and
the construction manager at risk, any trade contractor agreement
between the construction manager at risk and a trade contractor
for work selected to commence before execution of the guaranteed
maximum price amendment may be assigned to the public agency
or to another construction manager at risk designated by the
public agency, without the assent of the trade contractor, and the
public agency or the designated construction manager at risk and
the trade contractor shall be bound by the terms of the trade con-
tractor agreement; and

407
408
409
410
411
412
413
414
415
416
417
418
419
420
421
422
423
424
425
426
427
428
429
430
431
432 (4) The guaranteed maximum price amendment to the contract

between the public agency and the construction management at433
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risk firm shall include a detailed line item cost breakdown by
trade, including any cost for work selected to commence before
the execution of the guaranteed maximum price amendment;
dollar amounts for the construction management at risk firm’s
contingency; dollar amounts for the general conditions and fees,
including any amounts related to work selected to commence
before the execution of the guaranteed maximum price amend-
ment; a list of all the drawings, specifications and other informa-
tion on which the guaranteed maximum price is based; a list of
allowances and statement of their basis; a list of any assumptions
or clarifications on which the guaranteed maximum price is based;
the dates for substantial and final completion on which the guar-
anteed maximum price is based; and a schedule of applicable
alternates and unit prices.

434
435
436
437
438
439
440
441
442
443
444
445
446
447

Upon establishment of the guaranteed maximum price, the con-
struction management at risk firm shall provide all required per-
formance and payment bonds in the amount of the guaranteed
maximum price within 5 business days after the execution of the
guaranteed maximum price amendment.

448
449
450
451
452
453 (c) In the event that a guaranteed maximum price cannot be

successfully negotiated between the public agency and the con-
struction management at risk firm, the selection committee may
commence negotiations with 1 additional proposer starting with
the next highest ranked proposer. In the event that a contract and
guaranteed maximum price amendment cannot be successfully
negotiated between the selection committee and the next highest
ranked proposer, the public agency shall terminate the procure-
ment process and shall instead procure the project in accordance
with sections 44A to 44J, inclusive, of chapter 149. Upon the ter-
mination, the public agency may not re-apply for approval to use
the construction management at risk delivery method for the same
building project unless the building project has been materially
changed in form or function.

454
455
456
457
458
459
460
461
462
463
464
465
466

Section 8. (a) For each building project procured pursuant to

sections I to 9, inclusive, the public agency shall establish a trade
contractor selection process for all sub-bid classes of work listed
in section 44F of chapter 149 and all other sub-bid classes of work
selected by the public agency for the project, provided the sub-bid
work meets or exceeds the threshold sum identified in subsection

467
468
469
470
471
472
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(1) of section 44F of chapter 149. The the selection process for the
trade contractors shall conform to the requirements set out in sub-
section {b) to (k), inclusive, of this section. The public agency
shall also establish a selection process for subcontractors who are
not trade contractors as defined above. The selection process shall
conform to the requirements of subsection (j) of this section. All
trade contractors and subcontractors seeking to provide services in
connection with the building project shall be prequalified in
accordance with this section. The public agency may, consistent
with established minority business enterprise and women business
enterprise inclusion goals, provide an additional 5 points to the
total score of each minority business enterprise and women busi-
ness enterprise in the prequalification process as provided in sub-
section (e) of this section. The construction management at risk
firm may submit its qualifications to bid on trade contract or sub-
contract work in accordance with this section; provided that the
construction management at risk firm customarily performs the
work for which it submits qualifications; provided further, that the
construction management at risk firm must perform the work with
employees on its own payroll; and provided further, that the con-
struction management at risk firm meets all the requirements of
the selection process.

473
474
475
476
477
478
479
480
481
482
483
484
485
486
487
488
489
490
491
492
493
494
495 All trade contracts entered into in accordance with this chapter

shall be secured by performance and payment bonds in the full
amount of the trade contract amount from a surety company
licensed to do business in the commonwealth and whose name
appears on United States Treasury Department Circular 570; pro-
vided that the bonds are subject to subsection (3) of section 44F of
chapter 149.

496
497
498
499
500
501
502 (b) The public agency shall establish a trade contractor prequal-

ification committee for the building project. The prequalification
committee shall be comprised of a representative from the
designer, a representative from the construction management at
risk firm, and 2 representatives appointed by the public agency.

503
504
505
506
507 (c) The construction management at risk firm shall provide to

the public agency detailed information describing the work
required for each trade contractor. This detailed information shall
serve as the basis for an RFQ to be issued by the public agency.
The public agency shall give public notice of trade contractor

508
509
510
511
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work on the building project and shall issue for each trade con-
tract established under subsection (a) an RFQ which shall be used
to solicit responses from eligible trade contractors and which shall
be used to prequalify the trade contractors to participate on the
building project; but, the public notice and solicitation shall
include at a minimum:

512
513
514
515
516
517

(1) the date, time and place for submission518
(2) relevant information about the project and the bidding

process;
519
520

(3) the specific criteria for trade contractor prequalification and
selection;

521
52^

(4) a statement indicating that the RFQ will be used to pre-
qualify trade contractors that will be invited to submit a bid; and

523
524

(5) that the responders’ names are to be posted, but that there
shall be no public opening of responses.

525

526
527 All interested trade contractors shall be eligible to respond to

the RFQ and participate in the prequalification process.528
Each response submitted by a trade contractor in response to

the RFQ shall be signed under pains and penalties of perjury.
Financial information provided in response to the RFQ shall
remain confidential and not be a public record as defined in
section 7 of chapter 4 and shall not be open to public inspection,
to the fullest extent possible under the law.

529
530
531
532
c J J

534
535 (d) The public notice and solicitation required in subsection (c)

shall be advertised in a newspaper of general circulation in the
area in which the building project is located, in the central register
pursuant to section 20A of chapter 9, and within the COMPASS
system, so-called. The public notice and solicitation shall be given
not less than 2 weeks before the deadline for submitting responses
to the RFQ.

536
537
538
539
540
541

(e) The RFQ shall require only the information contained in
subparagraphs 1 to 4, inclusive, of this paragraph, and shall iden-
tify the specific point allocation for each category and sub-cate-
gory of information. Within each category of information, public
agencies may use discretion in allocating points among the sub-
categories, consistent with the total points for the category.

542
543
544
545
546
547

(I) Management Experience (50 points; minimum of 25
required for approval):

548
549
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(i) Business Owners The name, title, years with firm of the
owner(s) of the business.

550
551

(ii) Management Personnel The names, title, education and
construction experience, years with firm, and list of projects com-
pleted by all management personnel.

552

553

554
(iii) Similar Project Experience The project name(s),

description, description of scope, original trade contract sum, final
trade contract sum with explanation, and date completed of sim-
ilar projects.

555

556
557
558

(iv) Terminations A list of any projects on which the trade
contractor was terminated or failed to complete the work.

559
560

(v) Lawsuits A list of commercial lawsuits in which the
trade contractor is a defendant or defendant-in-counterclaim with
regard to construction contracts within the last 3 years. The law-
suits shall not include any actions that primarily involve personal
injury or workers’ compensation claims, or where the sole cause
of action involves the trade contractor’s exercise of its rights for
direct payment under section 39F of chapter 30.

561
562
563
564
565
566
567
568 (vi) Safety Record The 3 year history of the trade contrac-

tor’s workers’ compensation experience modifier.569
570 (2) References (30 points; minimum of 15 required for

approval);571
572 (i) Client references for all projects listed in clause (iii) of sub-

paragraph (1), including the project name, client’s name, address,
telephone and fax number, and contact person.

5

574
575 (ii) Credit References A minimum of 5 credit references,

including telephone and fax number of contact person from key
suppliers, vendors and banks.

576

578 (iii) Public Project Record A list of all completed public
building construction projects as defined in section 44A of chapter
149 during past 3 years with client’s name, address, telephone and
fax number and contact person.

579
580
581
582 (3) Capacity to Complete Projects (20 points; minimum of 10

required for approval);583
584 (i) Annual revenue for prior 3 fiscal years. There shall be no

requirement for submission of financial statements.585
586 (ii) Revenue under contract for next 3 fiscal years
587 (4) Mandatory commitment letter, for which no points are

assigned, for payment and performance bonds at 110 per cent of588
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the estimated trade contract value from a surety company licensed
to do business in the commonwealth and whose name appears on
United States Treasury Department Circular 570.

589

590
591

(f) Responses submitted in response to the RFQ issued pursuant
to subsection (e) shall be reviewed and scored by the trade con-
tractor prequalification committee established pursuant to subsec-
tion (b). All trade contractors who achieve a score of 70 points or
greater shall be prequalified to submit a bid. The public agency
shall notify the prequalified trade contractors of their approval to
submit a bid on the project as well as the schedule and timing for
the submission of the Request for Bid as outlined below. The deci-
sion of the prequalification committee shall be final and not sub-
ject to appeal except on the grounds of fraud or collusion. A trade
contractor’s score shall be made available to the trade contractor
upon request, but shall not be a public record as defined in section
7 of chapter 4 and shall not be open to public inspection, to the
fullest extent possible under the law.

592
593
594
593

596
597
598
599
600
601
602
603
604
605

(g) Trade contractors prequalified pursuant to subsection (f)
shall be invited to submit a bid on the proposed building project
pursuant to a Request for Bids for trade subcontracting services.
The request for bids document shall include, without limitation,
the following information:

606
607
608
609
610

(1) the date, time and place for submission of responses to the
request for bids,

611
612

(2) fully detailed drawings and specifications by class of work
in accordance with paragraph (a) of subsection (1) of section 44F
of chapter 149 which shall provide for full competition for each
item of material to be furnished under the contract as set forth
under subsection (b) of section 39M of chapter 30;

613
614
615
616
617

(3) a detailed definition of the trade contractor’s scope of work,
including alternates and allowances, if any, within that scope ot
work;

618
619
620

(4) a project schedule indicating the planned sequence and
duration of each trade contractor’s work;

621
622

(5) a list of prequalified trade contractors;
(6) a trade contractor bid form that shall require, without limita-

tion, a listing of price, addenda, alternates and allowances, if any,

for the trade work; certification that the trade contractor will per-
form the complete trade work with employees on his own payroll,

623
624
625
626
627
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except for work customarily performed by sub-trade subcontrac-
tors within the trade; and the names of all sub-trade subcontrac-
tors to be used if awarded the trade contract and each sub-trade
contract sum;

628
629
630
631

(7) an affidavit that all sub-trade subcontractors named on the
bid form have been prequalified by the trade contractor using cri-
teria similar to the criteria for the prequalification of trade con-
tractors;

632
5-> 'J

634
635

(8) an affidavit of tax compliance636
(9) an affidavit of prevailing wage compliance pursuant to sec

tions 26 and 27 of chapter 149;
637
638

(10) a non-collusion affidavit;639
(11) a requirement for the bidder to post a 5 per cent bid bond

from a surety company licensed to do business in the common-
wealth and whose name appears on U.S. Treasury Department
Circular 570; but, the bid bond shall be returned to the bidder if
the bidder is not selected as the trade contractor;

640
641
642
643
644

(12) the budget for the project, and the budget amount for the
trade contract scope of work as provided in the project guaranteed
maximum price if available, or as provided in the most recent
budget for the project; and

645
646
647
648

(13) a trade contractor agreement form as set forth in this
section including all exhibits.

649

650
651 Trade contractors submitting bids in response to the request for

bids shall do so in accordance with the requirements contained in
the request for bids package. Any bid which does not include the
bid bond or affidavits required pursuant to this subsection or any
response in which the information requested is incomplete, condi-
tional, or obscure or which contains any additions not required in
the request for bids package shall be rejected.

652
653
654
655
656
657

658 (h) Bids shall be opened publicly by the public agency and
shall be awarded to the lowest prequalified bidder; but, if the
public agency receives fewer than 3 responsive bids on any trade
contract and the lowest bid exceeds the estimated cost for the
work for which the bids are requested, the construction manager
at risk firm shall attempt to negotiate an acceptable price with the
lowest prequalified bidder. If the negotiations are unsuccessful,
the construction manager at risk firm shall terminate negotiations
with the lowest prequalified bidder and shall initiate negotiations

659
660
661
662
663
664
665
666
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with the trade contractor who was the second lowest prequalified
bidder. If the construction manager is unsuccessful in negotiating
an acceptable price with the lowest prequalified bidder and second
lowest prequalified bidder, the construction manager at risk firm,
on behalf of and with the consent of the public agency, shall
solicit additional bids, utilizing the procedures for selection of
subcontractors who are not trade contractors, set out in subsection

667
668
669
670
671
672
6

0)674
(i) Each trade contractor selected by the construction manage-

ment at risk firm to perform work on the building project shall
return an executed trade contract including the required perfor-
mance and payment bonds and insurance certificate to the con-
struction manager at risk firm within 10 business days of receipt
of the trade contract from the construction manager at risk firm.
The trade contract shall be the trade contract agreement in subsec-
tion (k).

675
676
677
678
679
680
681
682

(j) For subcontractors who are not trade contractors as defined
in subsection (a) and whose work has an estimated cost at or
exceeding the threshold sum identified in subsection (1) of section
44F of chapter 149, the construction management at risk firm
shall submit to the public agency for approval the qualifications
that a subcontractor must have in order to perform the work of the
subcontract and a list of 3 subcontracting firms which the con-
struction management at risk firm believes meets the qualifica-
tions. The public agency may eliminate firms from the list and
may add firms to the list; if, any firm added is acceptable to the
construction management at risk firm. The construction manage-
ment at risk firm shall invite each subcontractor approved by the
public agency to submit a bid for the work. The bid shall be based
on detailed bidding information developed by the construction
management at risk firm. The construction management at risk
firm shall present a list of the bids submitted to the public agency.
The construction management at risk firm shall indicate the bid-
ders who are selected to be awarded a subcontract. The construc-
tion management at risk firm shall provide a written explanation
as to the reason for the award of a subcontract. Notwithstanding
the foregoing, subcontracts with an award value that does not
exceed the threshold sum as identified in subsection (1) of section
44F of chapter 149, may be awarded by the construction manage-

683
684
685
686
687
688
689
690
691
692
693
694
695
696
697
698
699
700
701
702
703
704
705
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706 merit at risk firm using any selection method selected by the con-
-707 struction management at risk firm with the approval of the public
708 agency.
709 (k) When entering into a contract with a trade contractor
710 selected to perform work pursuant to subsections (h) and (i), the
711 trade contractor agreement shall be in the following form:

TRADE CONTRACTOR AGREEMENT712
THIS AGREEMENT MADE THIS DAY OF713

,20
,

by and between a714
corporation organized and existing under the laws of715

a partnership consisting of716
an individual doing business as717

hereinafter called the “Construction Manage718
ment At Risk Firm” and a corporation orga-
nized and existing under the laws of an

719
720 an

individual doing business as hereinafter
called the “Trade Contractor”.

721

723 WITNESSETH that the Construction Management At Risk
Firm and the Trade Contractor for the considerations hereafter
named, agree as follows: 1. The Trade Contractor agrees to fur-
nish all labor and materials required for the completion of all

724
725

726
in work specified in Section No(s). of the specifications for
728 (name of Sub-trade(s)) and the plans referred
729 to therein and addenda No. for the (pro-

ject) all as prepared by designer. All work shall730
731 be in accordance with the contract documents listed on Exhibit A;

and the detailed Scope of Work listed on Exhibit B. The Construc-
tion Management At Risk Firm agrees to pay the Trade Contractor
as full payment for all the work in Exhibit B the sum of $

IT.Ii

73

734
735 This price includes the following alternates
736 Nos

37 A. The Trade Contractor agrees to be bound to the Construction
Management At Risk Firm by the terms of the hereinbefore
described plans; specifications (including all general conditions

738
739
740 stated therein) and addenda No. , and , and , and

to assume to the Construction Management At Risk Firm all the
obligations and responsibilities that the Construction Management
At Risk Firm by those documents assumes to the

741
742
743
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(Public Agency) hereinafter called the744
“Public Agency,” except to the extent that provisions contained
therein are by their terms or by law applicable only to the Con-
struction Management At Risk Firm.

745
746
747

B. The Construction Management At Risk Firm agrees to be
bound to the Trade Contractor by the terms of the hereinbefore
described documents and to assume to the Trade Contractor all the
obligations and responsibilities that the Public Agency by the
terms of the hereinbefore described documents assumes to the
Construction Management At Risk Firm, except to the extent that
provisions contained therein are by their terms or by law applic-
able only to the Public Agency.

748
749
750
751
752

753
754
755

2. The Construction Management At Risk Firm agrees to begin,
prosecute and complete the entire work specified by the Public
Agency in an orderly manner so that the Trade Contractor will be
able to begin, prosecute, and complete the work described in this
Trade Contract; and, in consideration thereof, upon notice from
the Construction Management At Risk Firm, either oral or in
writing, the Trade Contractor agrees to begin, prosecute and com-
plete the work described in this Trade Contract in an orderly
manner and in accordance with the Project Schedule attached as
Exhibit C as it may be reasonably modified from time to time by
agreement of the Construction Management At Risk Firm and the
Trade Contractor.

756
757

758
759
760
761
762
763
764
765
766
767

3. The Trade Contractor agrees to furnish to the Construction
Management At Risk Firm, on execution of this Trade Contractor
Agreement and prior to commencing the work, evidence of
workers’ compensation insurance as required by law and evidence
of public liability and property damage insurance of the type and
in limits required to be furnished to the Public Agency by the
Construction Management At Risk Firm.

768
769
770
771
772
773
774

4. The Construction Management At Risk Firm agrees that no
claim for services rendered or materials furnished by the Con-
struction Management At Risk Firm to the Trade Contractor shall
be valid unless written notice thereof is given by the Construction
Management At Risk Firm to the Trade Contractor during the first
ten (10) days of the calendar month following that in which the
claim originated.

775
776
11l
778
779
780
781

5. This Trade Contractor Agreement is contingent upon the exe-
cution of an amendment to the contract between the Construction

75782
783
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Management At Risk Firm and the Public Agency for the work of
the Trade Contractor.

784
785

6. If the Trade Contractor should be adjudged a bankrupt, or if
he should make a general assignment for the benefit of his credi-
tors, or if a receiver should be appointed on account of his insol-
vency, or if he should persistently or repeatedly refuse or should
fail, except in cases for which extension of time is provided, to
supply enough properly skilled workmen or proper materials, or if
he should fail to make prompt payment to sub-trade subcontrac-
tors or for material or labor, or persistently disregard laws, ordi-
nances or the instructions of the Construction Management At
Risk Firm, or otherwise be guilty of a substantial violation of any
provision of the contract, then the Construction Management At
Risk Firm may, without prejudice to any other right or remedy and
after giving the Trade Contractor and his surety seven days’
written notice, terminate the employment of the Trade Contractor
and take possession of the premises and of all materials, tools, and
appliances thereon and finish the work by whatever method he
may deem expedient. In such case the Trade Contractor shall not
be entitled to receive any further payment until the work is fin-
ished. If the unpaid balance of the trade contract price shall
exceed the expense of finishing the work including compensation
for additional architectural, managerial and administrative serv-
ices, such excess shall be paid to the Trade Contractor. If such
expense shall exceed such unpaid balance, the Trade Contractor
shall pay the difference to the Construction Management At Risk
Firm. The Construction Management At Risk Firm and Trade
Contractor shall have the right to seek damages for breach of this
Trade Contract without terminating this Trade Contract or ceasing
performance hereunder.

786
787
788
789
790
791
792
793
794
795
796
797
798
799
800
801
802
803
804
805
806
807
808
809
810
811
812
813
814 7. The following exhibits are incorporated into their subcon-
815 tract:
816 Exhibit A: Contract Documents

Exhibit B: Detailed Scope of Work
Exhibit C: Project Schedule

817
818
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819 8. IN WITNESS WHEREOF, the parties hereto have executed
820 this agreement the date and year first above-written.
821 SEAI
822 ATTEST
823 Trade Contractor

824 SEAL
825 ATTEST
826 Construction Management At Risk Firm

Section 10. Sections 26, 27, 27A, 278, 27C, 27D, 29, 29C, and
34A of chapter 149, and sections 39F, 39J, 39K, 39N, 390, 39P,
and 39R of chapter 30 shall apply to all building projects using
the construction management at risk delivery method as provided
in this chapter.

827
828
829
830
831

Section 11. For purposes of sections 1 to 10, inclusive of this
chapter, the following terms as they may appear in other statutory
provisions referred to in this chapter shall have the following
meanings:

832
833
834
835

“Awarding authority”, “contracting authority”, “contracting
body”, or “public body”, a public agency.

836
837

“General contractor”, “contractor”, or “contractor principal”, a
construction management at risk firm.

838
839

“Subcontractor”, a subcontractor and trade contractor except
that the term “subcontractor” in subsection (3) of section 39F of
chapter 30 shall mean a trade contractor pursuant to subsection (a)
and a subcontractor pursuant to subsection (J) of section 8 of this
chapter.

840
841
842
843
844

Section 12. The inspector general shall promulgate regulations
and procedures to implement sections 1 to 11, inclusive. In
preparing the regulations and procedures, the inspector general
shall, at a minimum, consult with the Associated General Contrac-
tors, the Associated Subcontractors of Massachusetts, the Boston
Society of Architects, the Massachusetts Building Trades Council,
the exempt agencies as identified in subsection (d) of section 4,
and other parties considered necessary to promulgate the regula-
tions and procedures.

845
846
847
848
849
850
851
852
853

Section 13. Not later than 5 years after the effective date of this
chapter, the inspector general shall undertake and complete a
review' for the purpose ot describing the experience of public

834
855

856
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agencies that utilized construction manager at risk services. The
review shall serve as the basis for a report to be submitted by the
inspector general to the joint committee on state administration,
the clerk of the house of representatives, and to the clerk of the
senate not later than October 1, 2009. The report shall also include
legislative recommendations, if any.

857
858
859
860
861
862

Section 14, Notwithstanding section 39M of chapter 30, for
each contract for the construction, reconstruction, alteration,
remodeling or repair of a public works project by an awarding
authority and estimated by the awarding authority to cost not less
than $5,000,000, the awarding authority may utilize design build
for the construction, reconstruction, alteration, remodeling or
repair of any public works project pursuant to this section and sec-
tions 15 to 21, inclusive; but, before using the design build, the
awarding authority shall seek the approval of the inspector general
pursuant to section 16.

863
864
865
866
867

868
869
870
871
872
873 Section 15. As used in sections 1 to 8, inclusive, the following

words shall, unless the context indicates otherwise, have the
following meanings;

874
875
876 “Best value”, the highest overall value to the awarding

authority, considering quality and cost.877
878 “Awarding authority”, the commonwealth, or any political sub-

division, department, agency, board, commission, authority, or
other instrumentality thereof, or any county, city, town, or district

879
880
881 “Building project”, the construction, reconstruction, installa-

tion, demolition, maintenance or repair of any building.882
883 “Design build”, a construction delivery system that provides

responsibility for the delivery of design services and construction
services within a single contract.

884
885
886 “Design build contract”, a contract for a public works project

between an awarding authority and a design build entity to furnish
design build services.

887
888
889 “Design build entity”, an individual, sole proprietorship, firm,

partnership, joint venture, corporation, or other entity that pro-
vides design build services.

890
891
892 “Design professional”, shall have the same meaning as

“designer” as defined in section 38A'/2 of chapter 7.893
894 “Governing body”, the person or group of persons who have

the power to enter into and approve of a contract between an895
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awarding authority and a design build entity. "Major participant ,

a private entity that would have a major role in the design or con-
struction of the project as a member of the design build entity.

8%
897
898

“Proposal”, an offer by the proposer in accordance with all RFP
provisions for the price contained in the proposal.

899
900

“Public works project”, a project subject to section 39M of
chapter 30 or section 34 of chapter 90; but, the term “public works
project” shall not include a building project.

901
902
903

"Quality”, the basis on which the awarding authority shall eval-
uate the elements of the project that the awarding authority deter-
mines are most important to the project. The elements may
include quality of design, innovative approach, constructability,
life-cycle cost and other long-term maintenance costs, mainte-
nance of traffic, aesthetics, environmental impacts, local impacts,
traveler and other user costs, service life, time to construct and
other factors that the awarding authority considers to be in the
best interest of the awarding authority.

904
905
906
907
908
909
910
911
912

“Request for Proposal”, or “RFP”, the document issued by an
awarding authority to solicit proposals from pre-qualified design
build entities for the purpose of entering into a design build con-
tract.

913
914
915
916
917 “Request for qualifications”, or “RFQ”, the document issued by

an awarding authority for the purpose of creating a short list of
qualified design build entities to respond to an RFP issued by said
awarding authority.

918
919
920

“Responsible proposer”, a person, corporation, or other organi-
zation or entity which has the capability to perform the require-
ments of the design build contract, has the integrity and reliability
to assure good faith performance, and meets the qualifications
component of the RFP.

921
922
923
924
925

“Selection committee”, the committee established by the
awarding authority that shall review proposals and recommend
selection of best-value or low-bid proposals.

926
927
928

“Two-phase selection process”, a procurement process in which
the tust phase consists of creating a short list of qualified design
build entities as determined by responses to an RFQ and in which
the second phase consists of the submission of technical and price
proposals in response to an RFP.

929
930
931
932
933
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Section 16. (a) Before undertaking a public works project using
design build, an awarding authority shall notify and submit a
detailed application to proceed to the office of the inspector
general. The detailed application shall conform to regulations and
procedures promulgated by the inspector general and as may be
amended from time to time. In order to receive a notice to proceed
from the office of the inspector general, the awarding authority
shall demonstrate the following:

934
935
936
937
938
939
940
941

(1) The awarding authority has authorization from its governing
body to enter into a contract for design build. The authorization
shall include the results of any public vote if applicable.

942
943
944

(2) The awarding authority has the capacity, a plan and proce-
dures in place and approval by the governing body, where appro-
priate, to effectively procure and manage a design build entity for
the specific project.

945
946
947
948

(3) The awarding authority has in place procedures to ensure
fairness in competition, evaluation and reporting of results in the
procurement process.

949
950
951

(4) The public works project has an estimated construction
value of$5,000,000 or more.

952
953

(5) The awarding authority has determined that the use of
design build is appropriate for the public works project and states
in writing the reasons for the determination.

954
955
956
957 (b) An awarding authority that meets all requirements estab-

lished by the inspector general shall be issued a notice to proceed
to use design build for a public works project. If the inspector
general declines to issue a notice to proceed to an awarding
authority, the inspector general shall provide in writing to the
awarding authority the reason or reasons for the decision. An
awarding authority that does not receive a notice to proceed from
the inspector general may re-submit the application upon cor-
recting or responding to the reason or reasons provided to the
awarding authority by the inspector general. The inspector general
shall review the resubmitted application and, if the application
meets the requirements established by the inspector general, shall
issue a notice to proceed.

958
959
960
961
962
963
964
965
966
967
968
969
970 (c) The inspector general shall consider applications for

approval to use design build in a timely manner and shall make
decisions on such applications on an awarding authority’s applica-

971
972
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tion within 60 days of the date the application is submitted to the
inspector general.

973
974

(d) Notwithstanding subsection (a), the Massachusetts highway
department, the Massachusetts port authority, and the Massachu-
setts water resources authority, hereinafter, “exempt agencies”,
shall not be subject to said subsection (a). Each each exempt
agency shall submit its procedures for the procurement and use of
design build to the inspector general, and so long as the inspector
general determines that the procedures of an exempt agency
comply with sections 1 to 10, inclusive, the inspector general shall
approve the procedures and each exempt agency, so approved,
may use the construction management at risk delivery method
consistent with the procedures so approved on building projects.
Each exempt agency shall annually submit its procedures to the
inspector general for review and approval by the inspector
general. If an exempt agency modifies or amends the procedures
so approved, the exempt agency shall immediately submit the
amended procedures to the inspector general for approval. The
inspector general shall have 60 days from the time an exempt
agency submits its procedures to approve or disapprove the proce-
dures. An exempt agency whose procedures have been disap-
proved may correct the deficiency or deficiencies contained
therein and re-submit the corrected procedures to the inspector
general for review and approval. The inspector general shall con-
duct an expedited review of corrected procedures.

975
976
977
978
979
980
981
982
983
984
985
986
987
988
989
990
991
992
993
994
995
996
997

(e) A awarding authority after receiving a notice to proceed, or
an exempt agency after having its procedures approved, may use
design build as approved. The awarding authority or exempt
agency shall procure a design build entity in accordance with the
2-phase selection process as provided in sections 17-19, inclu-
sive..

998
999

1000
1001
1002
1003

Section 17. The awarding authority shall utilize a 2-phase
selection process as provided in this section, and sections 18 and
19, for the selection of a design build entity with whom to enter
into a design build contract for the delivery of a public works
project.

1004
1005
1006
1007
1008

(a) Phase I of the 2-phase selection process shall begin once
the awarding authority gives public notice of the public works

1009
1010
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project and solicits letters of interest from design build entities;
but, the public notice and solicitation shall include;

1011
1012

(1) the time and date for receipt of letters of interest, the
address of the office to which the responses are to be delivered,
and the timeframe in which the awarding authority will respond to
the letters of interest;

1013
1014
1015
1016

(2) a general description of the project, including the estimated
construction cost of the work, the time period within which the
projected construction work is to be completed, and the evaluation
criteria that will be utilized pursuant to subsection (e); and

1017
1018
1019
1020

(3) a statement indicating that a request for qualifications, or
RFQ, will be utilized to identify qualified design build entities to
submit a proposal pursuant to section 19.

1021
1022
1023

(b) The public notice and solicitation required in subsection (a)
shall be advertised in a newspaper of general circulation in the
area in which the project is located or to be located and in the cen-
tral register established under section 20A of chapter 9. Said
public notice and solicitation shall be given not less than 2 weeks
before the deadline for submitting said letters of interest.

1024
1025
1026
1027
1028
1029
1030 (c) Upon receipt of letters of interest from design build entities,

the awarding authority shall provide to each such design build
entity an RFQ. The RFQ shall serve as the basis by which an
awarding authority creates a shortlist of design build entities to
receive an RFP in phase 2 of the 2-phase selection process. The
RFQ shall also contain the date certain by which responses to said
RFQ are due. Said RFQ shall require the following information
from each major participant upon which the responses shall be
reviewed and evaluated:

1031
1032
1033
1034
1035
1036
1037
1038
1039 (1) work experience on projects similar in size and scope, any

terminations from work or failure to complete work, any lawsuits
filed against any of the major participants, any prior business
record of the officers or principals of the major participants, and
the safety record of major participants; said information shall be
provided for the past 3 years;

1040
1041
1042
1043
1044
1045 (2) references, including references from previous clients, bank

references, surety references, and a complete record of public pro-
ject record for the 3 years before submission of the request for
qualifications;

1046
1047
1048
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(3) bonding capacity, which shall be evidenced by a commit-
ment letter from an approved surety;

1049
1050

(4) interested design build entities shall respond to the
awarding authority by submitting all information required by, and
not later than the date indicated in, the RFQ to the awarding
authority.

1051
1052
1053
1054

(d) The awarding authority shall designate the individuals
responsible for the evaluation of the responses on the basis of the
evaluation criteria set forth in the request for qualifications. The
designated individuals shall have experience in design build. The
individuals shall prepare their evaluations based solely on the
information requested pursuant to the RFQ. Such information
shall serve as the criteria by which the qualifications are evalu-
ated. The information shall include all other performance mea-
sures that will be utilized, provided that said other performance
measurers were made known to perspective responders at the time
the request for qualifications was made available to said respon-
ders. The evaluations shall specify in writing:

1055
1056
1057
1058
1059
1060
1061
1062
1063
1064
1065
1066

(1) for each evaluation criterion, a rating of each response as
advantageous, not advantageous, or unacceptable, and the reasons
for the rating; and

1067
1068
1069
1070 (2) a composite rating for each proposal using said ratings as

advantageous, not advantageous, or unacceptable, and the reasons
for said composite rating.

1071
1072
1073 (e) The awarding authority shall investigate and verify all infor-

mation received. All financial information, trade secrets or other
information customarily regarded as confidential business infor-
mation shall not be deemed to be public information and shall
remain confidential to the extent permissible under current law.

1074
1075
1076
1077

(f) Design build entities achieving a composite rating of highly
advantageous or advantageous shall be eligible to receive an RFP
in phase 2 of the 2-phase selection process. The awarding
authority may select any number of design build entities to receive
an RFP, except that, if the awarding authority fails to identify at
least 2 design build entities to receive an RFP, the awarding
authority shall re-advertise the public works project and renew the
RFQ process.

1078
1079
1080
1081
1082
1083
1084
1085

Section 18. Before issuing an RFQ pursuant to section 17, the
awarding authority shall contract for the duration of the 2-phase

1086
1087
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selection process with a design professional to provide technical
advice and professional expertise to the awarding authority; but,
in retaining the services of a design professional the awarding
authority may utilize the services of a design professional already
in the employ of the awarding authority, or if the awarding
authority does not already have in its employ the design profes-
sional, the awarding authority shall procure the services of a
design professional pursuant to sections 38A‘/2 to 380, inclusive,
of chapter 7.

1088
1089
1090
1091
1092
1093
1094
1095
1096

After the awarding authority has retained a design professional,
the awarding authority shall develop with the assistance of the
design professional a scope of work statement that defines the
public works project and provides prospective design build enti-
ties with sufficient information regarding the awarding authority’s
objectives and requirements. The scope of work statement shall
include criteria and preliminary design, general budget parame-
ters, and general schedule requirements to enable prospective
design build entities to submit proposals in response to the RTF
issued pursuant to section 19.

1097
1098
1099
1100
1101
1102
1103
1104
1105
1106
1107 Once the awarding authority has developed a scope of work

statement that adequately defines the awarding authority’s objec-
tives and requirements for the public works project, the awarding
authority may develop and issue a draft RFP at the same time and
in the same manner as issuing an RFQ pursuant to section 17.
Design build entities receiving a draft RFP may submit written
comments on the draft RFP to the awarding authority at the same
time as submitting a response to the RFQ issued pursuant to
section 4. The awarding authority may, at its sole discretion,
incorporate written comments received from design build entities
within the final RFP and may provide to design build entities pre-
qualified to submit a proposal the final RFP pursuant to section 6.

1108
1109
1110
mi
1112
1113
1114
1115
1116
1117
1118
1119 The design professional retained to provide technical assistance

and consulting services to the awarding authority shall not be eli-
gible to participate in any way as a member of the design build
entities competing for the award of the design build contract.

1120
1121
1122
1123 Section 19. The awarding authority shall issue an RFP to each

design build entity that has been prequalified to receive an RFP
pursuant to section 17. In addition to identifying the date by
which the RFP is to be submitted to the awarding authority, the

1124
1125
1126
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1
1
1
1
1
I

1
1

I
1
I
I
I
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1
1

1
1
1
1
I

following requirements shall apply to an RFP issued pursuant to
this section, unless noted otherwise:

127
128

(1) The RFP shall set forth a detailed scope of work including
design concepts, technical requirements, performance criteria,
construction requirements, time constraints and all other require-
ments that have a substantial impact on the cost, schedule and
quality of the public works project and the project development
process, as determined by the awarding authority.

129
130
131
132
133
134

(2) The RFP shall include the criteria for evaluating and
ranking proposals.

135
136

(3) The RFP shall identify the cost basis, low-bid or best value,
by which the awarding authority will evaluate proposals submitted
in response to said RFP. For projects to be awarded on a best-
value basis, the scoring process, quality criteria and relative
weight thereof must be contained in the RFP.

137
138
139
140
141

(4) At the awarding authority’s discretion, the RFP may provide
for a process, including the establishment of a team, to review
conceptual technical submittals before full proposal submittal for
the purposes of identifying defects that would cause rejection of
the proposal as non-responsive.

142
143
144
145
146

(5) All such technical conceptual submittals and responses shall
remain confidential until after the award of the contract.

147
148

(6) The RFP shall require that every response shall be accom-
panied by a bid deposit in the form of a bid bond, or cash, or a
certified check on, or a treasurer’s or cashier’s check issued by, a
responsible bank or trust company, payable to the awarding
authority. The amount of such bid deposit shall he 5 per cent of
the value of the bid. Any person submitting a bid under this
section shall, on such bid, certify as follows:

149
150
151
152
153
154
155

The undersigned certifies under penalties of perjury that this
bid is in all respects bona fide, fair and made without collusion or
fraud with any other person. As used in this paragraph the word
“person” shall mean any natural person, joint venture, partner-
ship, corporation or other business or legal entity.

156
157
158
159
160
161
162 (Name ofperson signing bid)
163
164 (Company)
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The RFP may provide for a stipend upon terms specified in the
RFP to unsuccessful proposers that submit proposals that conform
to the requirements of the RFP; but, the awarding authority may
only use ideas and designs contained in non-successful proposals
ifa stipend, as defined in the RFP, is paid to the proposer.

1165
1166
1167
1168
1169

Section 20. Pursuant to this section the awarding authority may
evaluate and select proposals on either a best-value or low-bid
basis. If the scope of work requires substantial engineering judg-
ment, the quality of which may vary significantly as determined
by the awarding authority, then the basis of award shall be best
value. If the awarding authority evaluates proposals using low-bid
as the basis for making such evaluation, it shall do so using the
process outlined in subsection (a). If the awarding authority evalu-
ates proposals using best value as the basis for making such evalu-
ation, it shall do so using the process outlined in subsection (b).

1170
1171
1172
1173
1174
1175
1176
1177
1178
1179

(a) If the basis of the award is low bid, then each proposal,
including the price or prices, must be sealed by the proposer and
submitted to the awarding authority as one complete package. The
awarding authority shall publicly open and read the proposals
forthwith upon the expiration of the time for filing said proposals.
The awarding authority shall enter into good faith, non-fee negoti-
ations of the design-build contract with the responsible proposer
that submits a responsive proposal with the lowest bid.

1180
1181
1182
1183
1184
1185
1186
1187
1188 (b) If the basis of the award is best value, then each proposal

shall be submitted by the proposer to the awarding authority in
two separate proposals, which shall include a sealed technical pro-
posal and a sealed price proposal. The sealed technical proposal
and sealed price proposal shall be submitted simultaneously.

1189
1190
1191
1192
1193 (1) The awarding authority shall establish a selection com-

mittee that shall first open, evaluate, and score each technical pro-
posal from responsible proposers based on the quality criteria
contained in the RFP. The evaluation and ranking of proposals
shall be in accordance with the quality criteria and relative
weights assigned or identified in the RFP. During this evaluation
process, the price proposals shall remain sealed. Each technical
proposal shall remain confidential.

1194
1195
1196
1197
1198
1199
1200
1201 (2) After completion of the evaluation of the technical pro-

posals, the awarding authority shall publicly open and read, at the
place and time designated in the RFP, the sealed price proposals

1202
1203
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1
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1
1
1

1
1

1
I
1
1

1
1
1
1
1

204 and shall publicly calculate the overall value rating for each pro-
-205 posal. The overall value rating shall be the total price divided by
206 the quality score or another objective formula clearly detailed in
207 the RFP. The awarding authority shall enter into good faith negoti-
-208 ations with the responsible proposer with the lowest price per
209 quality score point. In the event that two or more proposers have
210 the same lowest price per quality score, the awarding authority
211 shall enter into good faith negotiations with the responsible pro-
-212 poser who submitted the lowest price.
213 (c) Upon the completion of successful negotiations with the
214 selected design build entity, the awarding authority shall enter into
215 a design build contract with said entity. After signing a design
216 build contract, the awarding authority shall notify in writing all
217 other design build entities that their proposals were not accepted.
218 Section 21. The inspector general shall promulgate regulations
219 and guidelines to implement sections 14 to 20, inclusive. In
220 preparing said regulations and guidelines, the inspector general
221 shall, at a minimum, consult with the Construction Industries of
222 Massachusetts, the American Council of Engineering Companies,
223 the Massachusetts Municipal Association, the National Associa-
-224 tion of Minority Contractors, New England Chapter, the Massa-
-225 chusetts Building Trades Council, the exempt agencies as
226 identified in subsection (d) of section 4, and other parties whose
227 input is would be helpful in promulgating said regulations and
228 guidelines.

1 SECTION 28. Section 2of chapter 151 A of the General Laws,
2 as appearing in the 2002 Official Edition, is hereby amended by
3 adding the following 2 paragraphs:—
4 The failure to withhold federal or state income taxes or to pay
5 workers compensation premiums with respect to an individual’s
6 wages shall not be used for the purposes of making a determina-
-7 tion under this section. An individual’s exercise of the option to

8 purchase insurance as permitted by subsection (4) of section 1 ot
9 chapter 152 shall not be used for purposes of making a determina-

-10 tion under this section.
11 Whoever fails to treat an individual as an employee according
12 to this chapter shall be punished as provided in section 47.



652004] SENATE No. 2358

13 Nothing in this section shall limit the availability of other reme-
-14 dies at law or in equity.

1 SECTION 29. Chapter 127 of the acts of 1999 is hereby
2 amended by striking Section 260 and inserting in place thereof the
3 following new Section:
4 Section 260. Notwithstanding the provisions of any general or
5 special law to the contrary, the commissioner of the division of
6 capital asset management and maintenance may, upon the request
7 of a public institution of higher education, delegate project control
8 and supervision to that institution over projects whose estimated
9 cost is less than $500,000 if said commissioner determines that

10 the institution has the ability to control and supervise such project.

1 SECTION 30. The second paragraph of section 18 of chapter
2 773 of the acts of 1960, as most recently amended by section 15
3 of chapter 319 of the acts of 1998, is hereby further amended by
4 the following sentence:—
5 As used in this section, the term “nongovernmental sources”
6 shall be limited to private donations and gifts; but, the term shall
7 not mean revenue derived from fees, tuition or charges of any
8 kind paid by students, faculty or staff.

1 SECTION 31. Chapter 703 of the acts of 1963 is hereby
2 amended by inserting after section 21, the following 9 sections:
3 Section 21 A. For each contract for a building project, as
4 defined in section 218, which is estimated to cost not less than
5 $1,000,000, the Authority may elect to use the single selection
6 method, as defined in section 218, pursuant to sections 21A to
7 211, inclusive. Before using the single selection method, the
8 Authority shall submit to the inspector general for approval its
9 procedures for the use of the delivery method pursuant to section

10 21C.
11 Section 21 B. As used in sections 21A to 211, inclusive, the
12 following words shall have the following meanings, unless the
13 context clearly indicates a different meaning or intent:
14 “Authority”, the Massachusetts State College Building
15 Authority created by section 2 of chapter 703 of the acts of 1963.
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16 “Building project”, shall have the same meaning as the word
17 “project” as found in section 1 of chapter 703 of the acts of 1963.
18 “Construction management at risk” or “Construction manage-
-19 ment at risk services” or “Construction management at risk
20 delivery method”, a construction method wherein a construction
21 management at risk firm provides a range of preconstruction serv-
-22 ices and construction management services which may include
23 cost estimation and consultation regarding the design of the
24 building project, the preparation and coordination of bid packages,
25 scheduling, cost control, and value engineering, acting as the
26 general contractor during the construction, detailing the trade con-
-27 tractor scope of work, holding the trade contracts and other sub-
-28 contracts, prequalifying and evaluating trade contractors and
29 subcontractors, and providing management and construction serv-
-30 ices, all at a guaranteed maximum price, which shall represent the
31 maximum amount to be paid by the Authority for the building
32 project, including the cost of the work, the general conditions and
33 the fee payable to the construction management at risk firm.
34 “Construction management at risk firm”, a sole proprietorship,
35 partnership, corporation, or other legal entity that provides con-
-36 struction management at risk services;
37 “Designer”, shall have the same meaning as found in section
38 38A14 of chapter 7 of the General Laws, and shall be independent
39 of the construction management at risk firm and the owner’s pro-
-40 ject manager.
41 “Guaranteed Maximum Price”, or “GMP”, the agreed total
42 dollar amount for the construction management at risk services,
43 including the cost of the work, the general conditions and the fees
44 charged by the construction management at risk firm.
45 “Owner’s Project Manager” shall have the same meaning as
46 found in section 44A/4 of chapter 149 of the General Laws.
47 “Request for qualifications and proposals” or “RFQP”, the doc-
-48 uments utilized for soliciting statements of qualifications and pro-
-49 posals, including documents attached or incorporated by
50 reference.
51 “Responsible bidder or offeror”, a person who has the capa-
-52 bility to perform fully the contract requirements, and the integrity
53 and reliability which assures good faith performance.



672004] SENATE No. 2358

54 “Single selection method” or “single selection procurement
55 process”, the method or process by which a designer and a con-
-56 struction management at risk firm submit jointly as a team in
57 response to a request for qualifications and proposals and are
58 evaluated and scored as such by the Authority.
59 “Two-phase selection process”, a procurement process in which
60 the first phase consists of creating a short list of prequalified firms
61 as determined by responses to a request for qualifications and in
62 which the second phase consists of inviting firms prequalified in
63 the first phase to submit responses to a request for proposals or a
64 request for bids.
65 Section 21C. (a) The Authority may establish written proce-
-66 dures, consistent with sections 21A to 211, inclusive, to implement
67 the single selection method subject to approval by members of the
68 Authority. Before implementing the written procedures and before
69 entering into a contract for a building project in which the
70 Authority seeks to use the single selection method, the Authority
71 shall submit the written procedures to the inspector general for
72 approval. If the inspector general determines that the written pro-
-73 cedures of the Authority are consistent with sections 21A to 211,
74 inclusive, the inspector general shall approve the written proce-
-75 dures for use for 1 year commencing on the date the approval was
76 granted. The Authority annually thereafter shall submit its written
77 procedures to the inspector general for review and approval in the
78 manner prescribed herein. The inspector general shall have not
79 more than 60 days from the time the Authority submits its written
80 procedures to approve or disapprove them. If the inspector general
81 disapproves of the written procedures, notice in writing of the dis-
-82 approval shall be provided to the Authority. The notice shall indi-
-83 cate the reasons for the disapproval. The Authority, upon
84 correction of the deficiencies indicated in the notice from the
85 inspector general, may re-submit the written procedures to the
86 inspector general for review and approval. Upon re-submission of
87 the procedures the inspector general shall have not more than 30
88 days to conclude the subsequent review. The Authority, upon
89 amending or otherwise modifying its written procedures, shall
90 submit immediately the amended or otherwise modified written
91 procedures to the inspector general for approval. The Authority
92 shall implement the amended or otherwise modified written proce-
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dines only after having received the approval of the procedures
from the inspector general. The process for approving amended or
otherwise modified procedures shall be the same as the process
for approving procedures as contained herein.

93
94
95

96
(b) The Authority after receiving approval by the inspector

general may implement its written procedures for the single selec-
tion method as described in the written procedures and consistent
with sections 21A to 211, inclusive.

97
98
99
100

Section 2ID. (a) For each building project undertaken pursuant
to sections 21A to 211, inclusive, the Authority shall utilize the
single selection method, pursuant to this section, for the procure-
ment of a designer and a construction management at risk firm.
Before procuring the services of a designer and construction man-
agement at risk firm, the Authority, if required, shall procure or
otherwise employ the services of an owner’s project manager pur-
suant to section 44 AVi of chapter 149 of the General Laws. The
owner’s project manager shall be independent of the designer and
the construction management at risk firm.

101
102
103
104
105
106
107
108
109
1 10

(b) Before issuing an RFQP, the Authority shall establish a
selection committee for the purpose of reviewing and evaluating
statements of qualifications and proposals, as necessary, submitted
in response to the RFQP issued pursuant to subsection (c). The
selection committee shall be comprised of not less than 5 repre-
sentatives of the Authority, including staff members; but, I
member of the prequalification committee shall be the owner’s
project manager, if applicable for the building project.

11l
112
113
114
115
116
117
118

(c) The single selection procurement process shall begin once
the Authority provides public notice of the building project and
solicits responses from designers and construction management at
risk firms to an RFQP issued by the Authority. Responses shall
take the form of submission of statements of qualifications and
proposals. The public notice shall include the following informa-
tion:

119
120
121
122
123
124
125

(1) the date and time that the RFQP will be available to inter-
ested parties, including how interested parties shall obtain an

RFQP;

126
127
128

(2) the date and time for receipt of statements of qualifications
and proposals to the RFQP, including the address of the office to

129
130
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131 which the statements of qualifications and proposals are to be
132 delivered;
133 (3) notice that the Authority will accept only joint statements of
134 qualifications and joint proposals from designers and construction
135 management at risk firms who will be selected as a team;
136 (4) notice that the Authority, although inviting responses from,
137 and making final selection of, teams of designers and construction
138 management at risk firms, will enter into a separate contract with
139 the designer and the construction management at risk firm;
140 (5) a clear description ofrequirements regarding the submission
141 of the statements of qualifications and proposals, including that
142 proposals submitted shall be in the form of separate technical and
143 price components;
144 (6) a description of the building project including available pre-
145 liminary concept designs and/or design information, geotechnical
146 reports, existing condition surveys and specifications;
147 (7) a description of the specific designer services sought and
148 the scope of services expected of the construction management at
149 risk firm during the preconstruction and construction phases of the
150 building project,
151 (8) a general description of the anticipated schedule and esti-
152 mated construction cost for the building project, including site
153 availability, the estimated time period within which the building
154 project is to be completed, and any occupancy expectations;
155 (9) the evaluation procedure, the criteria for the selection of the
156 designer and construction management at risk firm, who shall be
157 selected as a team, and the rating system employed;
158 (10) a clear description of the communication guidelines to be
159 followed during the procurement process including any measures
160 to assure that the selection process will be open and fair;
161 (1!) the form of contract and general and supplemental condi-
162 tions including any incentive provisions allowable and any dam-
163 ages for delay provisions;
164 (12) information on whether the designer fee has been set or
165 will be negotiated, and if the fee has been set, the amount of the
166 fee;
167 (13) a fully developed schedule of cost items listing the Author-
168 ity’s determination of what will be considered fee, cost of (he
169 work, and general condition items
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(14) specific information on the evaluation criteria including
the methodology for determining the selected construction man-
agement at risk firm;

170
171
172

(15) the timetable and process for establishing a GMP including
status of design and limitations on the amount and use of contin-
gency;

173
174
175

(16) a list of the trade contractor classes of work to be required
in the trade contractor prequalification plan;

176
177

(17) any additional information, as determined by the
Authority, that identifies the expectations of the authority of the
selected team; and,

178
179
180

(18) a statement indicating that the RFQP will be used to pre-
qualify teams who will be invited to submit a proposal in response
to a request for proposal issued pursuant to this section.

181
182
183

Public notice of the solicitation required pursuant to this section
shall be advertised in a newspaper of general circulation in the
area in which the building project is located, in the central register
pursuant to section 20A of chapter 9 of the General Laws , on the
COMPASS system, so-called. The public notice and solicitation
shall be given not less than 4 weeks before the deadline for sub-
mitting responses to the RFQP.

184
185
186
187
188
189
190

Section 2IE. (a) In order to respond to the solicitation issued by
the Authority, interested designers and construction management
at risk firms shall submit joint statements of qualifications and
proposals in response to a publicly advertised RFQP. The state-
ment of qualifications, submitted as part of the responses to the
RFQP, shall include, at a minimum, the following:

191
192
193
194
195
196

(1) a cover letter or executive summary detailing the key ele-
ments and factors that differentiate the designer and construction
management at risk firm, hereinafter referred to as the “team”,
from other responders;

197
198
199
200

(2) completion of a qualifications application similar in form to

AIA Document A305 ,1986 edition, listing general business infor-
mation and financial capacity;

201
202
203

(3) a list of lawsuits and arbitrations to which the either
member of the team is a party in regard to design or construction
contracts within the last 3 years, including a list ot all convictions
or fines for violations of state or federal law;

204
205
206
207
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(4) submission of an audited financial statement for both mem-
bers of the team for the most recent fiscal year and a letter from
the surety company of the construction management at risk firm
confirming the ability to provide performance and payment bonds
for the building project under consideration;

208
209
210
211
212

(5) submission of information on the construction management
at risk firm’s safety record including its workers’ compensation
experience modifier for the prior 3 years;

213
214
215

(6) submission of information on and evidence of each team
member’s compliance record with respect to minority business
enterprise and women business enterprise inclusion goals and
workforce inclusion goals, if applicable;

216
217
218
219

(7) submission of information regarding the team’s experience
on building projects of similar size, scope and complexity,
including references from the owners and architects of such
building projects; but, each member of the team may also submit
its own experience on building projects of similar size, scope and
complexity;

220
221
TV)

223
224
225

(8) submission of information on any projects where either
member of the team was terminated, failed to complete the work,
or paid liquidated damages;

226
227

228
229 (9) submission of specific examples of the construction man-

agement at risk firm’s project management reports or other illus-
trations of the construction management at risk firm’s operating
philosophy; and,

230
231
rn3

233 (10) any other relevant information that the Authority deter-
mines is necessary to make an informed regarding team selection.
The statement of qualifications shall be signed by the duly autho-
rized representative of the designer and the construction manage-
ment at risk firm under pains and penalties of perjury.

234
235
236

5

238 (b) The RFQP, in addition to the statement of qualifications,
shall require the submission of separate technical and price com-
ponents as part of the overall proposal submitted in response to
said RFQP. The technical component shall include:

239
240
241
242 (1) a detailed project approach, including preconstruction serv-
243 ices;

244 (2) the project team members with position descriptions and
relevant time commitments of said team members during the pro-
ject, if applicable;

245
246
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(3) submission of a project organization chart with specific
information on key project personnel and/or consultants ot the

247
248
249 team;

(4) the construction management plan indicating approach to250
25 1 control of cost, schedule, quality, documents and claims;
252 (5) preliminary definition of trade contractor and subcontractor
253 bid packages and scopes of work.
254 (6) affidavit of prevailing wage compliance pursuant to sections
255 26 and 27 of chapter 149 of the General Laws;
256 (7) a commitment letter from a surety company licensed to do
257 business in the commonwealth and whose name appears on United
258 States Treasury Department Circular 570 stating the surety’s will-
259 ingness to bond the building project in the full sum of the contract
260 at 100 per cent of the budget for the building project,
261 (8) a technical challenges and solutions plan, and any qualifica-
262 tions or exceptions to the terms of the form of contract or supple-
263 mental conditions as included in the RFQP.
264 The price component shall include;
265 (1) the fee for design services, if the Authority does not set the
266 fee per the RFQP,
267 (2) the fee for preconstruction services with appropriate detail,
268 (3) the fee for construction services with explanation of the
269 basis, and
270 (4) the estimated cost of general conditions with appropriate
271 detail
272 (c) Upon receipt of the statements of qualifications and pro-
273 posals submitted by interested teams, the selection committee
274 established pursuant to this section shall evaluate each statement
275 of qualifications using the criteria as provided in the RFQP. Only
276 teams who achieve an acceptable rating as defined in the RFQP
277 will have the technical and price components of their proposals
278 opened and reviewed. The decision of the prequalification corn-
279 mittee shall be final and shall not be subject to appeal except on
280 grounds of fraud or collusion.
281 (d) After making a determination as to which teams shall be
282 prequalified to have their proposals reviewed, pursuant to subsec-
283 tion (c), the selection committee shall evaluate all proposals in
284 accordance with the criteria included in the RFQP; but, if the
285 selection committee elects to conduct an interview with a any
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team that submitted a proposal in response to the RFQP, then the
selection committee shall conduct interviews with each team that
submitted a proposal to said RFQP. Based upon the evaluations of
each proposal submitted by each team, the selection committee
shall rank the proposals submitted by the teams and shall make a
recommendation to the board as to the team selected to perform
the work. The decision of the selection committee shall be final
and not subject to appeal except on the grounds of fraud or collu-
sion.

286
287
288
289
290
291
2Q2
293
294

(e) The Authority shall commence negotiations each member of
the highest ranked team. Said negotiations shall commence with
the designer, unless the board had been previously set and
included the fee in the RFQP, Non-fee negotiations shall com-
mence with the construction management at risk firm. If the
Authority determines that negotiations with the designer or the
construction management at risk firm will not result in a contract
acceptable to the Authority, the Authority shall terminate negotia-
tions with the highest ranked team and shall commence negotia-
tions with the next highest ranked team. The process shall
continue until the Authority has reached an acceptable contract
with 1 of the prequalified teams. The list and ranking of proposed
teams shall be certified by the public agency and made available
as a public record after the contracts have been awarded.

295
296
297
298
299
300
301
302
303
304
305
306
307
308
309 Section 21F. (a) Each contract for a building project procured

pursuant to this section shall utilize a cost plus not to exceed guar-
anteed maximum price form of contract in which the Authority
shall be entitled to monitor and audit all project costs. The team
shall not be entitled to share in any savings between the final
guaranteed maximum price figure and the final cost of the work
including the fee of the construction management at risk firm
except that the Authority may include an incentive clause within
the contract for various performance objectives; but, the incentive
clause shall not include an incentive that exceeds I per cent of the
estimated construction cost.

310
311
312
313
314
315
316
317
318
319
320 In establishing the schedule and process for determining a guar-

anteed maximum price, the contract between the Authority and the
construction management at risk firm shall comply with the
following;

321
322

323
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(I) the guaranteed maximum price shall be based on design
documents which are no less developed than 60 per cent construc-
tion documents;

324
325
326

(2) the guaranteed maximum price shall be agreed to as an
amendment to the contract between the Authority and the con-
struction management at risk firm;

115

328
329

(3) the guaranteed maximum price amendment shall be exe-
cuted before the commencement of any construction work; except
that that the Authority, before the execution of the guaranteed
maximum price amendment, may commence construction, so long
as the Authority executes a separate amendment to the contract
with the construction management at risk firm detailing the scope
of work selected to commence before execution of the guaranteed
price amendment. The separate amendment shall state the sum for
the scope of work, which shall include the cost of the work, the
general conditions and additional fee, if any, for the construction
management at risk firm; but, any class of work included in the
scope of work which is selected to commence before the execu-
tion of the guaranteed maximum price amendment shall be subject
to the trade contractor selection process set forth in subsection (g),
for the stated scope of work only. In the event that a guaranteed
maximum price cannot be successfully negotiated between the
Authority and the construction management at risk firm, any trade
contractor agreement between the construction management at
risk firm and a trade contractor for work selected to commence
before execution of the guaranteed maximum price amendment
may be assigned to the Authority or to another construction man-
agement at risk firm designated by the Authority, without the
assent of the trade contractor, and the Authority or the designated
construction management at risk firm and the trade contractor
shall be bound by the terms of the trade contractor agreement; and

330
31

-»

j j

-> -> Aj34
-> r

3 jo
33

338
339
340
341
342
j4o

344
345
346
347
348
349
350
351
352
353

354
(4) the guaranteed maximum price amendment to the contract

between the Authority and the construction management at risk
firm shall include a detailed line item cost breakdown by trade,
including any cost for work selected to commence before the exe-
cution of the guaranteed maximum price amendment; dollar
amounts for the construction management at risk firm’s contin-
gency; dollar amounts tor the general conditions and fees,
including any amounts related to work selected to commence prior

355

356
35

358
359
360
361
362
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to the execution of the guaranteed maximum price amendment; a
list of all the drawings, specifications and other information on
which the guaranteed maximum price is based; a list of
allowances and statement of their basis; a list of any assumptions
or clarifications on which the guaranteed maximum price is based;
the dates for substantial and final completion on which the guar-
anteed maximum price is based; and a schedule of applicable
alternates and unit prices.

363
364
365
366
367
368
369
370

Upon establishment of the guaranteed maximum price, the con-
struction management at risk firm shall provide all required per-
formance and payment bonds in the amount of the guaranteed
maximum price within 5 business days after the execution of the
guaranteed maximum price amendment.

371
372
373
374
375

In the event that a guaranteed maximum price cannot be suc-
cessfully negotiated between the Authority and the construction
management at risk firm, the board or its designee may commence
negotiations with the next highest ranked team. The process shall
continue until the Authority has reached an acceptable contract
with one of the prequalified teams. In the event that a contract and
guaranteed maximum price amendment cannot be successfully
negotiated between the Authority and a prequalified team, the
Authority shall terminate the procurement process and shall
instead procure the project in accordance with sections 44A to
44M, inclusive, of chapter 149 of the General Laws.

376
377
378
379
380

381
382
383
384
385
386

Section 21G. (a) For building projects implemented pursuant to
this section, the Authority shall establish a trade contractor selec-
tion process for all sub-bid classes of work listed in section 44F of
chapter 149 of the General Laws and all other sub-bid classes of
work selected by the Authority for the project, provided the sub-
bid work meets or exceeds the threshold sum identified in para-
graph (1) of section 44F of said chapter 149; and provided further,
that the selection process for such trade contractors shall conform
to the requirements set out in this subsection. The Authority shall
also establish a selection process for subcontractors who are not
trade contractors as defined above. The selection process shall
conform to the requirements of this subsection. All trade contrac-
tors seeking to provide services in connection with building pro-
jects of the Authority shall be prequalified in accordance with this
subsection. All subcontractors seeking to provide services in con-

387
388
389
390
391
392
393
394
395
396
397
398
399
400
401
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nection with building projects ot the Authority shall be piequali-
fied in accordance with subsection (h). The Authority may, consis-
tent with established minority business enterprise and women
business enterprise inclusion goals, provide an additional 5 points
to the total score of each minority business enterprise and women
business enterprise in the prequalification process as provided in
this subsection. The construction management at risk firm may
submit its qualifications to bid on trade contract or subcontract
work in accordance with this subsection; provided that the con-
struction management at risk firm customarily performs the work
for which it submits its qualifications; provided further, that the
construction management at risk firm shall perform the work with
employees on its own payroll; and provided further, that the con-
struction management at risk firm meets all the requirements of
the selection process.

402
403
404
405
406
407
408
409
410
411
412
413
414
415
416

(b) All trade contracts entered into in accordance with this sub-
section shall be secured by performance and payment bonds in the
full amount of the trade contract amount from a surety company
licensed to do business in the commonwealth and whose name
appears on United States Treasury Department Circular 570; but,
the bonds shall be subject to paragraph (3) of section 44F of
chapter 149 of the General Laws.

417
418
419
420
421
422
423

(c) The Authority shall establish a trade contractor prequalifica-
tion committee for the building project. The prequalification com-
mittee shall be comprised of a minimum of 5 members appointed
by the Authority, including a representative of the designer and a
representative of the construction management at risk firm.

424
425
426
427
428

(d) The construction management at risk firm shall provide to
the Authority detailed information describing the work required
for each trade contractor. This detailed information shall serve as
the basis for an RFQ to be issued by the Authority. The Authority
shall give public notice of trade contractor work on the building
project and shall issue for each trade contract established under
this subsection an RFQ which shall be used to solicit responses
from eligible trade contractors and which shall be used to pre-
qualify the trade contractors to participate on said building pro-
ject; but, the public notice and solicitation shall include at a

429
430
431
432

J J
434
435
436
437
438
439 minimum;

(I) the date, time and place for submission440
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(2) relevant information about the project and the bidding
process;

441
442

(3) the specific criteria for trade contractor prequalification and
selection;

443
444

(4) a statement indicating that the RFQ will be used to pre-
qualify trade contractors that will be invited to submit a bid; and

445
446

(5) that the responders’ names are to be posted, but that there
shall be no public opening of responses.

447
448

All interested trade contractors shall be eligible to respond to
the RFQ and participate in the prequalification process.

449
450

(e) Each response submitted by a trade contractor in response to
the RFQ shall be signed under pains and penalties of perjury.
Financial information provided in response to the RFQ shall
remain confidential and not be a public record, as defined in
section 7 of chapter 4 of the General Laws and shall not be open
to public inspection.

451
452
453
454
455
456

(f) The public notice and solicitation required pursuant to this
section shall be advertised in a newspaper of general circulation in
the area in which the building project is located, in the central reg-
ister pursuant to section 20A of chapter 9 of the General Laws,
and within the COMPASS system, so-called. The public notice
and solicitation shall be given not less than 2 weeks before the
deadline for submitting responses to the RFQ.

457
458
459
460
461
462
463

(g) The RFQ shall require only the information contained in
paragraphs (1) to (4), inclusive of this subsection, and shall iden-
tify the specific point allocation for each category and sub-cate-
gory of information. Within each category of information, public
agencies may use discretion in allocating points among the sub-
categories, consistent with the total points for the category.

464
465
466
467
468
469
470 (1) Management Experience (50 points; minimum of 25

required for approval):471
472 (i) Business Owners The name, title, and years with firm of

the owner of the business.473
474 (ii) Management Personnel The names, title, education and

construction experience, years with firm, and list of projects com-
pleted by all management personnel.

475
476
477 (iii) Similar Project Experience The project name, descrip-

tion, description of scope, original trade contract sum, final trade
contract sum with explanation, and date completed of similar
projects.

478
479
480
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(iv) Terminations A list of any projects on which the trade
contractor was terminated or failed to complete the work.

481
482

(v) Lawsuits A list of commercial lawsuits in which the
trade contractor is a defendant or defendant-in-counterclaim with
regard to construction contracts within the last 3 years. The law-
suits shall not include any actions that primarily involve personal
injury or workers’ compensation claims, or where the sole cause
of action involves the trade contractor’s exercise of its rights for
direct payment under section 39F of chapter 30of the General
Taws.

483
484
485
486
487
488
489
490

(vi) Safety Record The 3-year history of the trade contrac-
tor’s workers’ compensation experience modifier

491
492

(2) References (30 points; minimum of 15 required for
approval);

493
494

(i) Project references Client references for all projects listed
in clause (Hi) of paragraph (1), including the project name, client’s
name, address, telephone and fax number, and contact person.

495
496
497

(ii) Credit References A minimum of 5 credit references,
including telephone and fax number of contact person from key
suppliers, vendors and banks.

498
499
500

(iii) Public Project Record A list of all completed public
building construction projects as defined in section 44A of chapter
149 of the General Laws during past 3 years with client’s name,
address, telephone and fax number and contact person.

501
502
503
504

(3) Capacity to Complete Projects (20 points; minimum of 10
required for approval):

505
506

(i) Annual revenue for prior 3 fiscal years. There shall be no
requirement for submission of financial statements.

507
508

(ii) Revenue under contract for next 3 fiscal years.509

(4) Mandatory commitment letter, for which no points are
assigned, for payment and performance bonds at 100 per cent ot
the estimated trade contract value from a surety company licensed
to do business in the commonwealth and whose name appears on
United States Treasury Department Circular 570.

510
511
512
513
514

(h) Statements of qualifications submitted in response to the

RFQ issued pursuant to this section shall be reviewed and scored
by the trade contractor prequalification committee established
pursuant to this section. All trade contractors who achieve a score
of 70 points or greater shall be prequalified to participate in a

515
516
517
518
519
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520 request for bids processes initiated for a specific building project
521 The decision of the prequalification committee shall be final and
522 not subject to appeal except on the grounds of fraud or collusion
523 (i) When initiating a request for bids process, the Authority
524 shall issue a request for bids document which shall include,
525 without limitation, the following information:
526 (1) the date, time and place for submission of responses to the
527 request for bids.
528 (2) fully detailed drawings and specifications by class of work
529 in accordance with subsection (1) of paragraph (a) of section 44F
530 of chapter 149 of the General Laws which shall provide for full
531 competition for each item of material to be furnished under the
532 contract as set forth under subsection (b) of section 39M of
533 chapter 30 of the General Laws;
534 (3) a detailed definition of the trade contractor’s scope of work,
535 including alternates and allowances, if any, within that scope of
536 work;
537 (4) a project schedule indicating the planned sequence and
538 duration of each trade contractor’s work;
539 (5) a list of prequalified trade contractors;
540 (6) a trade contractor bid form that shall require a listing of
541 price, addenda, alternates and allowances, if any, for the trade
542 work; and shall further require the trade contractor to certify that
543 he will perform the complete trade work with employees on his
544 own payroll, except for work customarily performed by sub-trade
545 subcontractors within the trade; and shall further require, without
546 limitation, the names of all sub-trade subcontractors to be used if
547 awarded the trade contract and the each sub-trade contract sum;
548 (7) an affidavit that all sub-trade subcontractors named on the
549 bid form have been prequalified by the trade contractor using cri-
550 teria similar to the criteria for the prequalification of trade con
551 tractors;

552 (8) an affidavit of tax compliance
553 (9) an affidavit of prevailing wage compliance pursuant to sec
554 tions 26 and 27 of chapter 149 of the General Laws;
555 (10) a non-collusion affidavit;
556 (Ilia reauirement for the bid(11) a requirement for the bidder to post a 5 per cent bid bond
557 from a surety company licensed to do business in the common-
558 wealth and whose name appears on U.S. Treasury Department
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Circular 570; but, the bid bond shall be returned to the bidder if
the bidder is not selected as the trade contractor;

559

560
(12) the budget for the project, and the budget amount for the

trade contract scope of work as provided in the project guaranteed
maximum price if available, or as provided in the most recent
budget for the project; and

561
562
563
564

(13) a trade contractor agreement form as set forth in this
section including all exhibits.

565
566

Trade contractors submitting proposals in response to a request
for bids shall do so in accordance with the requirements contained
in the request for bids package. Any proposal which does not
include the bid bond or affidavits required pursuant to this para-
graph or any response in which the information requested is
incomplete, conditional, or obscure or which contains any addi-
tions not required in the request for bids package shall be rejected.

56

568
569
570
571
572

573
574
575

576

(j) Proposals shall be opened publicly by the Authority and
shall be awarded to the lowest responsible prequalified bidder. If
the Authority receives few'er than 3 responsive bids on any pro-
posed trade contract and the lowest bid exceeds the estimated cost
for the work for which proposals are requested, the construction
management at risk firm shall attempt to negotiate an acceptable
price with the lowest prequalified bidder. If the negotiations are
unsuccessful, the construction management at risk firm shall ter-
minate negotiations with the lowest prequalified bidder and shall
initiate negotiations with the trade contractor who was the second
lowest prequalified bidder. If the construction management at risk
firm is unsuccessful in negotiating an acceptable price with the
lowest prequalified bidder and second lowest prequalified bidder,
the construction management at risk firm, on behalf ot and with
the consent of the Authority, shall solicit additional bids, utilizing
the procedures for selection of subcontractors who are not trade
contractors, set out in subsection (i).

578
379
580
581
582
583
584
585
586
587
588
589
590

(k) Each trade contractor selected by construction management
at risk firm to perform work on the building project shall return an

executed trade contract including the required performance and
payment bonds and insurance certificate to the construction man-
agement at risk firm within ten business days of receipt of the
trade contract from the construction management at risk firm. The
trade contract shall be the trade contractor agreement as follows:

591
592
593
594
595

596
597
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598 TRADE CONTRACTOR AGREEMENT
THIS AGREEMENT MADE THIS DAY OF599

20 , by and between a corporation orga-600
nized and existing under the laws of a partner-601

602 ship consisting of an individual doing
603 business as hereinafter called the “Construe-
604 tion Management At Risk Firm” and a

corporation organized and existing under the laws of605
an individual doing business as606

hereinafter called the “Trade Contractor”607
WITNESSETH that the Construction Management At Risk608

Firm and the Trade Contractor for the considerations hereafter609
named, agree as follows; The Trade Contractor agrees to furnish610
all labor and materials required for the completion of all work611
specified in Section No(s). of the specifications for612

(name of Sub-trade(s)) and the plans referred613
to therein and addenda No. for the614
(project) all as prepared by designer. All work615
shall be in accordance with the contract documents listed on616
Exhibit A; and the detailed Scope of Work listed on Exhibit B617
The Construction Management At Risk Firm agrees to pay the618
Trade Contractor as full payment for all the work in Exhibit B the619

620 sum of $ . This price includes the following
621 alternates: Nos
622 The Trade Contractor agrees to be bound to the Construction
623 Management At Risk Firm by the terms of the hereinbefore
624 described plans; specifications (including all general conditions
625 stated therein) and addenda No.

,
and

,
and , and

626 to assume to the Construction Management At Risk Firm all the
627 obligations and responsibilities that the Construction Management
628 At Risk Firm by those documents assumes to the
629 (Authority) hereinafter called the “Authority,’
630 except to the extent that provisions contained therein are by their
631 terms or by law applicable only to the Construction Management
632 At Risk Firm
633 The Construction Management At Risk Firm agrees to be
634 bound to the Trade Contractor by the terms of the hereinbefore
635 described documents and to assume to the Trade Contractor all the
636 obligations and responsibilities that the Authority by the terms of
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the hereinbefore described documents assumes to the Construction
Management At Risk Finn, except to the extent that provisions
contained therein are by their terms or by law applicable only to

63
638
639

the Authority640
The Construction Management At Risk Firm agrees to begin,

prosecute and complete the entire work specified by the Authority
in an orderly manner so that the Trade Contractor will be able to
begin, prosecute, and complete the work described in this Trade
Contract; and, in consideration thereof, upon notice from the Con-
struction Management At Risk Firm, either oral or in writing, the
Trade Contractor agrees to begin, prosecute and complete the
work described in this Trade Contract in an orderly manner and in
accordance with the Project Schedule attached as Exhibit C as it
may be reasonably modified from time to time by agreement of
the Construction Management At Risk Firm and the Trade Con-
tractor.

641
642
643
644
645
646
647
648
649
650
651
652

The Trade Contractor agrees to furnish to the Construction
Management At Risk Firm, on execution of this Trade Contractor
Agreement and prior to commencing the work, evidence of
workers’ compensation insurance as required by law and evidence
of public liability and property damage insurance of the type and
in limits required to be furnished to the Authority by the Con-
struction Management At Risk Firm.

653
654
655
656
657
658
659

The Construction Management At Risk Firm agrees that no
claim for services rendered or materials furnished by the Con-
struction Management At Risk Firm to the Trade Contractor shall
be valid unless written notice thereof is given by the Construction
Management At Risk Firm to the Trade Contractor during the first
ten (10) days of the calendar month following that in which the
claim originated.

660
661
662
663
664
665

666
This Trade Contractor Agreement is contingent upon the execu-

tion of an amendment to the contract between the Construction
Management At Risk Firm and the Authority for the work of the
Trade Contractor.

667
668
669
670

If the Trade Contractor should be adjudged a bankrupt, or if he
should make a general assignment for the benefit of his creditors,
or if a receiver should be appointed on account of his insolvency,
or if he should persistently or repeatedly refuse or should fail,
except in cases for which extension ot time is provided, to supply

671
672
673
674
675



832004] SENATE No. 2358

enough properly skilled workmen or proper materials, or if he
should fail to make prompt payment to sub-trade subcontractors or
for material or labor, or persistently disregard laws, ordinances or
the instructions of the Construction Management At Risk Firm, or
otherwise be guilty of a substantial violation of any provision of
the contract, then the Construction Management At Risk Firm
may, without prejudice to any other right or remedy and after
giving the Trade Contractor and his surety seven days’ written
notice, terminate the employment of the Trade Contractor and take
possession of the premises and of all materials, tools, and appli-
ances thereon and finish the work by whatever method he may
deem expedient. In such case the Trade Contractor shall not be
entitled to receive any further payment until the work is finished.
If the unpaid balance of the trade contract price shall exceed the
expense of finishing the work including compensation for addi-
tional architectural, managerial and administrative services, such
excess shall be paid to the Trade Contractor. If such expense shall
exceed such unpaid balance, the Trade Contractor shall pay the
difference to the Construction Management At Risk Firm. The
Construction Management At Risk Firm and Trade Contractor
shall have the right to seek damages for breach of this Trade Con-
tract without terminating this Trade Contract or ceasing perfor-
mance hereunder.

676
677
678
679
680
681
682
683
684
685
686
687
688
689
690
691
692
693
694
695
696
697
698

The following exhibits are incorporated into their subcontract:699
700 Exhibit A: Fist of Contract Documents
701 Exhibit B: Detailed Scope of Work
702 Exhibit C: Project Schedule
703 IN WITNESS WHEREOF, the parties hereto have executed this

agreement the date and year first above-written.704
705 SEAI
706 ATTEST
707
708 SEAI
709 ATTEST
710 Management At Risk>r

711 Section 21 H. (a) For building projects implemented pursuant to
712 section 21A to 211, inclusive, subcontractors who are not trade
713 contractors as defined in subsection (a) of section 2IG and whose
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work has an estimated cost at or exceeding the threshold sum

identified in subsection (1) of section 44F of chapter 149 of the
General Laws, the construction management at risk firm shall
submit to the Authority for approval the qualifications that a sub-
contractor must have in order to perform the work of the subcon-
tract and a list of 3 subcontracting firms which the construction
management at risk firm believes meets the qualifications. The
Authority may eliminate firms from the list and may add firms to
the list; if, any firm added is acceptable to the construction man-
agement at risk firm. The construction management at risk firm
shall invite each subcontractor approved by the Authority to
submit a bid for the work; but, the bid shall be based on detailed
bidding information developed by the construction management at
risk firm. The construction management at risk firm shall present
a list of the bids submitted to the Authority. The construction
management at risk firm shall indicate the bidders who are
selected to be awarded a subcontract. The construction manage-
ment at risk firm shall provide a written explanation as to the
reason for the award of a subcontract. Notwithstanding the fore-
going, subcontracts with an award value that does not exceed the
threshold sum as identified in subsection (1) of section 44F of
chapter 149 of the General Laws, may be awarded by the con-
struction management at risk firm using a selection method
selected by the construction management at risk firm with the
approval of the Authority.

14
15
16
17
18
19
20
21
~n

i
3

24
25

26
11

728
729
730
731
732

33

734
735
736
737
738

Section 211. Sections 26, 27, 27(A), 27(B), 27(C), 27(D), 29,
29(C), and 34(A) of chapter 149 of the General Laws, and sec-
tions 39(F), 39(J), 39(K), 39(N), 39(0), 39(P), and 39(R) of
chapter 30 of the General Lawsshall apply to all building projects
constructed by the Authority as provided in sections 21A to 211,
inclusive of this act .

739
740
741
742
743
744

SECTION 32. Notwithstanding any general or special law, or
any policy, rule or regulation to the contrary, every contract for
the construction, reconstruction, installation, demolition, mainte-
nance or repair of any building by an auxiliary organization estab-
lished and organized by the university of Massachusetts shall be
subject to sections 44A to 44H, inclusive, of chapter 149 of the
General Laws. Every contract for the construction, reconstruction,

7

J

4
5

6
7
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8 alteration, remodeling or repair of any public works project by an
9 auxiliary organization shall be subject to section 39M of chapter

10 30 of the General Laws. Design services procured by an auxiliary
11 organization shall be procured in the same manner as the univer-

-12 sity of Massachusetts procures the services.

1 SECTION 33. Sections 18 and 27 shall take effect on Jan-
-2 uary 1,2005.
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