
SENATE No. 2360

The committee on Commerce and Labor, to whom was referred the
petition (accompanied by bill, Senate, No. 46) of John A. Hart, Jr., Brian
P. Wallace and Martin J. Walsh for legislation relative to the rights of
temporary workers, report the accompanying bill (Senate, No. 2360).

For the committee,

JOHN A. HART.

Cl)t Commontocaltb of iflassaclnisttts

SENATE
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Ctjc Connnontocaltl) of iHassachusctts

In the Year Two Thousand and Four

An Act to establish a bill of rights for temporary workers.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authorin’ of the same, asfollows:

1 SECTION 1. Section 11(f) of chapter 11 IF of the General
2 Laws, as appearing in the 2002 Official Edition, is hereby
3 amended by inserting after the word “contractor” in line 29 the
4 following:—
5 an employment agency,.

1 SECTION 2. Section 46A of chapter 140 of the General Laws,
2 as appearing in the 2002 Official Edition, is hereby amended by
3 inserting after the definition of “Commissioner” the following
4 definition;—

5 “Client” or "Client company,” a person or entity for which an
6 employment agency procures or provides workers.

1 SECTION 3. Said section 46A of chapter 140, as so appearing,
2 is hereby further amended by striking out the definition of
3 “Employment agency” and inserting in place thereof the following
4 definition;—

5 “Employment agency”, any person who conducts in whole or in
6 part an agency for the purpose of procuring or attempting to pro-
-7 cure permanent or temporary help or employment or engagements,
8 or employs individuals directly for the purpose ot furnishing part-
-9 time or temporary work; or for the registration of persons seeking

10 help, employment or engagement, or for giving information as to
11 where and of whom such help, employment or engagement may
12 be procured, provided, however, that except with respect to the

13 inspection authority of the commissioner under section 46Q, the
14 terms “employment agency” shall not include any person con-
-15 ducting a business which consists solely of providing employers
16 or prospective employers, by electronic means, biographical infer-
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17 mation, background and experience of applicants for temporary
18 employment, help or engagement; and, provided further, that the
19 words “employment agency” shall not include a person who con-
-20 ducts an agency that is primarily engaged in (1) the procurement
21 of temporary employment for healthcare professionals or (2) the
22 direct employment of healthcare professionals for the purpose of
23 furnishing healthcare professionals to healthcare facilities for a
24 fixed period of time of not less than 8 weeks. Healthcare profes-
-25 sionals under section 46A and 46Q shall not include registered
26 nurses or nurse practitioners.

1 SECTION 4. Said section 46A of said chapter 140 is hereby
2 amended by striking out the definition of “Person” and inserting
3 in place thereof the following two definitions:—
4 “Person”, any individual, sole proprietorship, partnership, lim-
-5 ited partnership, company, society, association, corporation, man-
-6 ager, contractor, subcontractor, joint venture, or their agent or
7 employees but shall not include any labor organization, as defined
8 in section 2 of chapter 150A; nor any agency operated by a reli-
-9 gious, charitable, nonprofit organization or accredited educational
10 institution no part of the earnings of which inures to the benefit of
11 any private shareholder or individual; nor any agency operated by
12 the federal, state or municipal governments; nor any person
13 validly licensed pursuant to section 108C; provided, however, the
14 provisions of sections 46L through 460, inclusive, shall apply to
15 such person.
16 “Temporary Worker”, any worker who is referred to a client
17 company or client by an employment agency, as defined under
18 this title, or any applicant or employee or worker who is not a per-
-19 manent employee.

1 SECTION 5. Section 46H of chapter 140, as appearing in the
2 2002 Official Edition, is hereby further amended by adding after
3 the words “each application” in line 3 the following:—
4 including all dates on which employee requests or receives a
5 job assignment after the initial application for employment.

1 SECTION 6. Section 461 of chapter 140, as appearing in the
2 2002 Official Edition, is hereby further amended by striking the
3 text in entirety, and inserting the following:—
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4 Each employment agency shall furnish in writing for each
5 applicant for employment on the date of hire; (1) information as to
6 the name and address of the person for whom the applicant is to
7 apply for such employment; the kind and character of the employ-
-8 ment, including any requirement for special attire, accessories,
9 tools, safety equipment or licenses and any costs charged; the

10 anticipated rate of wages or compensation, including any benefits
11 to be paid for the work and the overtime rate of pay; the agency
12 fee; whether such employment is permanent or temporary; the
13 name and address of the person authorizing the hiring of such
14 applicant; information as to all procedures and policies related to
15 the method of payment; the estimated costs of transportation if the
16 services are required outside of the town where such agency is
17 located; the duration of the work to be performed by the tempo-
-18 rary worker, including daily starting time, end time, and antici-
-19 pated overtime; a statement of the workers’ right to workers’
20 compensation benefits and the employer’s workers’ compensation
21 carrier name and number; a complete and accurate description of
22 work site hazards to which the temporary worker may become
23 exposed; meal provision and the cost of the meal, if any; and the
24 total fee to be exacted by the employment agency from the appli-
25 cant, provided that nothing in this paragraph shall be construed to
26 prohibit a licensed employment agency from directing an appli-
-27 cant to employment by telephone, but such telephone message
28 shall comply with the disclosure requirements of this paragraph
29 and shall be, within one day, confirmed in writing by the employ-
-30 ment agency and sent to the applicant; a carbon copy of such con-

-31 firmation shall be kept by the employment agency for a period of
32 at least one year; (2) a true copy of every contract executed
33 between it and such applicant, which shall have printed thereon or

34 attached thereto a copy section forty-six L; and (3) a receipt for
35 every charge made by the employment agency the applicant has
36 paid; (4) at the time of each payment of wages, a written itemized
37 statement showing in detail each deduction made from such
38 wages, and a written notification, which may be included on the
39 worker’s statement of earnings and deductions, specifying the
40 hourly rate and any other fees or charges paid or payable to the
41 temporary employment agency by or on behalf of the recipient of
42 the worker’s services with respect to the hours compensated by
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43 that wage payment; (5) an annual earnings summary within a rea-
-44 sonable period of time after the end of the preceding year, but no
45 later than February 1. The notices required to be provided under
46 this section shall he written in English and any other language or
47 languages that are generally used in the locale or locales of the
48 employment agency or its clients. Copies of all notices required
49 by this section shall be kept on file for a period of one year by the
50 employment agency and shall be made available for inspection by
51 any affected temporary workers, who shall be given copies of
52 such notices, without charge, within 10 days of the worker’s
53 request therefor. The original or duplicate original copy of each
54 such contract and a duplicate receipt for any charges by the
55 employment agency to the applicant shall be retained by the
56 employment agency for three years following the date on which
57 the contract is executed or the payment is made, and shall be
58 made available for inspection by the worker, commissioner,
59 Attorney General or their duly authorized agent or inspector, upon
60 their request.

1 SECTION 7. Section 46K of the General Laws, as appearing in
2 the 2002 Official Edition, is hereby further amended by deleting
3 the word “or” in line 53 and adding the following four clauses:—
4 (13) Restrict or limit the right of a temporary worker to accept
5 a permanent position with a client company to whom the worker
6 is referred for temporary work, or to restrict or limit the right of
7 such a client to offer such employment to a temporary worker of
8 the employment agency company. However, nothing shall restrict
9 or limit the employment agency from receiving a reasonable

10 placement fee from the client;
11 (14) Make or give, or cause to be made or given, any false, mis-
-12 leading, or deceptive advertisements, information or representa-
-13 tions concerning the services, compensation or benefits, hours of
14 work, transportation, meals, hazardous work conditions, and other
15 terms and conditions of employment or work opportunities that
16 the employment agency will provide to temporary workers;
17 (15) Hire or refer for employment a temporary worker who
18 lacks any license required by the state for the performance of the
19 job to which he or she is assigned or referred;
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20 (16) Discharge, cause to be discharged, reduce the compensa-
-21 tion of or otherwise discriminate or retaliate against any employee
22 for making a complaint of a violation of this title, participating in
23 any of its proceedings under this title, using any civil remedies to
24 enforce his or her rights, or otherwise asserting his or her rights
25 under this title.

1 SECTION 8. Section 46L of chapter 140, as appearing in the
2 2002 Official Edition, is hereby amended by striking the sentence
3 in lines 83 to 85 and replacing with the following:—
4 The provisions of this section shall not apply to applicants who
5 are hired at an annual wage of over forty thousand dollars.

1 SECTION 9. Section 46L of chapter 140, as appearing in the
2 2002 Official Edition, is hereby further amended by adding after
3 the word “dollars” in line 84 the following subsection:
4 (E) An employment agency shall not charge a temporary
5 worker:
6 (1) for safety equipment, clothing, tools, accessories or any
7 other items required by the nature of the work either by law,
8 custom, or as a requirement of the client company; but this sub-
9 section shall not preclude the employment agency from charging

10 the temporary worker the market value of items temporarily pro-
-11 vided to the worker by the agency in the event that the worker
12 willfully fails to return such items to the agency, but no charge
13 may be made for items damaged through ordinary use or lost
14 through no fault of the temporary worker;
15 (2) for items other than those referenced in this subsection,
16 which the employment agency makes available for purchase, the
17 day laborer shall be charged no more than the actual cost of the
18 item to the labor pool, or market value, whichever is less;
19 (3) more than the transportation fees permitted in paragraph (b)

20 of section 159 C of chapter 149 of the General Laws, but in no
21 event shall the amount exceed the prevailing rate for public trans-
-22 portation in the geographic area; and the employer shall compen-
-23 sate each worker who uses the worker’s own motor vehicle for
24 transportation to a jobsite for the fair market value of such use,
25 including the value of transporting other workers to the jobsite in
26 the vehicle;
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27 (4) for directly or indirectly cashing a worker’s check; or
28 (5) more than the actual cost of providing lunch, if lunch is pro-
-29 vided at the worksite by the employment agency, but in no case
30 shall the purchase of lunch be a condition of employment.
31 (F) The employment agency shall pay equal compensation and
32 employee benefits to those temporary workers who are performing
33 substantially equivalent work as employees of the client company
34 where they work, provided further, however, that no temporary
35 employee shall be paid at the equivalent rate of the client com-
-36 pany employee’s rate if such rate has been based on years of
37 service in grade of for a merit or performance based raise.
38 Nothing in this section shall permit an employment agency to
39 make payroll deductions that are otherwise unauthorized.

1 SECTION 10. Section 46N of chapter 140, as appearing in the
2 Official Edition, is hereby amended by striking the word “ten” in
3 line 41 and 42 and replacing with the word “tw'elve.”

1 SECTION 11. Section 46N of chapter 140, as so appearing, is
2 hereby further amended by adding the following paragraph: —
3 An employment agency shall: (a) compensate temporary
4 workers for work performed in the form of cash, or commonly
5 negotiable instruments that are in the form of immediately nego-
-6 liable tender payable in cash, on demand at a financial institution
7 without discount regardless of the form or manner of payment,
8 provided further that if payment is made by a bank card or check
9 card or debit card or payroll card or cash that there shall be no dis-

-10 count or monies charged as a service or usage fee; (b) when an
11 employee who is scheduled to work three or more hours reports
12 for duty at the time set by the employer and the employee is not
13 provided with the expected hours of pay, compensate worker by
14 paying at least three hours at no less than the basic minimum
15 wage; (c) when an employee is required or directed to travel from
16 one place to another after the beginning of or before the close of a
17 work day, compensate employee for all travel time and reimburse
18 all transportation expenses; (d) where the employment agency
19 provides transportation to the work site, ensure that all aspects of
20 the transportation comply with the rules and regulations of the
21 Massachusetts Registry of Motor Vehicles, including but not lim-
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22 ited to providing (1) only vehicles with valid and current inspec-
-23 tion stickers and registration; (2) only drivers with valid and cur-
-24 rent driver’s licenses; and (3) safe and adequate seating in all
25 vehicles. This section shall not apply to a temporary worker who
26 earns more pay than substantially equivalent client company
27 employees, unless such temporary employee has replaced a client
28 company employee who is on strike, or who has been locked out
29 by the client company subject to a labor dispute.

1 SECTION 12. Section 46R of chapter 140, as appearing in the
2 2002 Official Edition, is hereby further amended by deleting the
3 text in its entirety and substituting the following text in its
4 place:—
5 (a) Whoever violates any provision of sections 468, 46C, 46E,
6 46F, 46.1, 46K, 46L, 46M, 46N and 460, shall be punished by a
7 fine of not more than five thousand dollars, or by imprisonment in
8 the house of correction for not more than one year, or both. Who-
-9 ever violates any provision of sections 46H, 46E and 46P, shall be

10 punishable by a fine not more than one thousand dollars. The
11 Attorney General may institute proceedings based upon any such
12 violation. Each violation of said sections shall constitute a sepa-
-13 rate offense. Criminal prosecution for any such violation shall not
14 preclude any person from recovering money unlawfully collected,
15 in a civil action, (b) Information secured pursuant to sections 46A
16 to 46Q shall be confidential and for the exclusive use and infor-
-17 mation of the Attorney General in the discharge of his duties here-
-18 under. Whoever, except with the authority of the commissioner or
19 pursuant to his rules or regulations, or the Attorney General or as
20 otherwise required or authorized by law, shall disclose the same,
2 I shall be punishable by a fine of not more than one hundred dollars
22 or by imprisonment for not more than six months, or both; pro-
-23 vided, that nothing herein shall be construed to prevent the
24 Attorney General from conducting any investigation or hearing as
25 provided for in said sections, (c) As an alternative to initiating
26 criminal proceedings pursuant to (a) above, the Attorney General
27 may bring actions for violation of this title, including but not lim-
-28 ited to equity proceedings to restrain and enjoin such a violation.
29 (d) Any person who is injured by any violation of this title may
30 bring an action for the recovery of damages, an equity proceeding
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31 to restrain and enjoin those violations, or both. The amount
32 awarded shall be up to three times the damages actually incurred.
33 If the plaintiff prevails, the plaintiff shall be awarded reasonable
34 attorney’s fee and costs. If the court determines that the breach of
35 violation was willful, by clear and convincing evidence, the court,
36 in its discretion, may award punitive damages in addition to the
37 amounts set forth above, (e) The provisions of this title are not
38 exclusive and do not relieve the parties subject to this title from
39 the duty to comply with all other applicable laws, (f) The reme-
-40 dies provided in this title are not exclusive and shall be in addition
41 to any other remedies or procedures provided in any other law.
42 (g) Any waiver by a temporary worker of the provisions of this
43 title shall be deemed contrary to public policy and shall be void
44 and unenforceable. Any attempt by an employment agency or its
45 client company to have a temporary worker waive rights given by
46 this title shall constitute a violation of this title, (h) If any section
47 or any portion of a section of this title is declared illegal, invalid
48 or inoperative, in whole or in part, by any court of competent
49 jurisdiction, the remaining sections and all portions not declared
50 illegal, invalid or inoperative shall remain in full force or effect,
51 and no such determination shall invalidate the remaining sections
52 or portions of the sections of this title.

1 SECTION 13. Subsection (2) of section 53 A of chapter 152 of
2 the General Laws, as appearing in the 2002 Official Edition, is
3 hereby further amended by adding the following paragraph: —

4 An employment agency, as defined under section 46A of
5 chapter 140 of the General Laws, shall pay insurance premiums
6 based upon the experience rating of the client company, as defined
7 in section 46A of chapter 140 of the General Laws, for which the
8 temporary employee referred by the employment agency performs
9 services. If the client company does not have sufficient workers’

10 compensation premium volume to be experience rated, the
11 employment agency’s premium shall be set at the rate approved
12 for an employer that cannot be experience rated. Premiums for
13 employees provided by the employment agency shall be based
14 upon the same occupation codes as the client company uses for
15 the payment of premiums on behalf of its own employees per-
-16 forming similar work, if any. All records showing the information
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17 justifying the premiums paid by the employment agency shall be
18 retained by the agency for a minimum of three years. The absence
19 of a record shall be presumed to mean that Justification for the
20 related premium payment does not exist and the conditions of this
21 section have not been met with respect to the employee or
22 employees for whom the premium was paid.
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