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An Act to provide remedies to consumers for clearing title after
PAYOFF OF MORTGAGES.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Chapter 183 of the General Laws is hereby
2 amended by striking section 54 and inserting in place thereof the

4 Section 54. (a) For the purposes of sections fifty-four to fifty-
-5 five, inclusive, the following words, unless the context otherwise
6 requires, shall have the following meanings:—

"Bank confirmation of wire transmission”, for wired funds a
8 written confirmation of the same issued by the bank or other insti-

-9 tution transmitting payment, including a written print-out by fac-
-10 simile or other electronic transmission, that recites the beneficiary
11 account number and other payee information prescribed in a
12 payoff statement.

Discharge”, a duly executed and acknowledged deed of
14 release of a mortgage or other written instrument that, by its
15 terms, discharges or releases a mortgage or the lien thereof or
16 acknowledges payment or satisfaction of a mortgage or the debt or
17 obligation secured by a mortgage or the conditions therein con--18 tained, or, in the case of a partial release, a duly executed and
19 acknowledged instrument that, by its terms, discharges or releases
20 a mortgage or the lien thereof from less than all of the property21 encumbered by said mortgage.

3 following section;—
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22 “Mortgagee”, the holder of record of a mortgage; provided,
23 however, that if the mortgage was properly assigned of record,
24 mortgagee shall mean the last person to whom such mortgage was
25 so assigned.
26 “Mortgage servicer”, the last person servicing a mortgage loan
27 who is required under section 54D to provide a payoff statement
28 with respect to said mortgage loan, whether or not appearing of
29 record as the mortgagee.
30 “Mortgagor”, a grantor of a mortgage, such person’s heirs, suc-
-31 cessors or assigns, or any other person who is an obligor of a note
32 or other obligation secured by a mortgage.
33 “Note holder”, the holder of a note evidencing a debt or any
34 other obligation secured by a mortgage; provided, however, that if
35 the note holder is not the holder of record of the mortgage, said
36 note shall contain the appropriate endorsements evidencing the
37 transfer of ownership thereof to said holder.
38 “Payoff statement”, a statement in writing, including a written
39 print-out by facsimile or other electronic transmission, issued at
40 the request of the mortgagor or an authorized person on his behalf
41 by a mortgagee, mortgage servicer or note holder indicating the
42 amount of the unpaid balance of the mortgage loan, including
43 principal, interest and other charges assessed pursuant to such
44 mortgage loan, which may include the interest on a per diem basis
45 with respect to the unpaid principal balance of the mortgage. A
46 payoff statement shall include, where the context permits, a state-
-47 ment provided to the mortgagor or an authorized person on his
48 behalf by a mortgagee, mortgage servicer or note holder, indi-
-49 eating the amount of the unpaid balance of the mortgage loan or
50 other obligation that must be paid in order to issue a partial
5 I release of a mortgage.
52 “Person”, an individual, corporation, limited liability company,
53 business trust, testamentary trust, partnership, association, joint
54 venture, government, governmental subdivision or agency or other
55 legal entity.
56 “Recordation”, “recording” or “recorded”, a recording with the
57 registry of deeds in accordance with chapter one hundred and
58 eighty-three, or registration with the registry district of the land
59 court in accordance with chapter one hundred and eighty-five.
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60 “Recording information”, the date of recording or filing of an
61 instrument or document at a registry of deeds or registry district
62 of the land court, and either the number and date thereof or the
63 applicable book number and page number, as assigned by the reg-
-64 ister of deeds or assistant recorder of the land court.

65 “Servicing”, the receipt by a mortgage servicer of scheduled
66 periodic payments and payoff monies from a mortgagor on a
67 mortgage loan, and the allocation of such payments to principal,
68 interest, municipal real estate taxes and other appropriate assess-
-69 ments and charges, all pursuant to the terms of the loan.
70 (b) A mortgage may be discharged by one of two or more joint
71 holders of a mortgage or the mortgagee, mortgage servicer or note
72 holder, or an heir, executor, administrator, successor or assignee
73 thereof; provided however, that such discharge shall comply with
74 the requirements of subsection (b) of section 55. Such discharge
75 shall have the same effect as a deed of release, and may be
76 recorded when duly executed and acknowledged or on proof of its
77 execution in accordance with sections thirty-four to forty-one,
78 inclusive, or on such other proof of its due execution by credible
79 evidence in the form of corroborating documents or affidavits
80 establishing the authenticity of the discharge and the execution
81 thereof and, in such case, such discharge and the corroborating
82 documents or affidavits may be recorded along with or as exhibits
83 to an affidavit under section 5B that refers to such documents or
84 affidavits. The recordation of a duly executed and acknowledged
85 or proven discharge as provided herein shall be conclusive evi-
-86 dence that the mortgage has been discharged, notwithstanding the
87 fact that the party signing such instrument may have assigned the
88 note or other evidence of debt to another party, unless such
89 assignment had been duly recorded prior to the instrument dis-
-90 charging the mortgage. If a discharge is executed by a person who
91 is not the holder of record at the time the discharge is recorded,
92 the recorded discharge shall become conclusive when an assign-
-93 ment of mortgage from the then record holder or holders to said
94 person is thereafter recorded. A discharge shall contain the street
95 address of the mortgaged property, the book number and page
96 number or the instrument or document number and recording date
97 of the mortgage, and the name of the original mortgagor; pro-
-98 vided, however, that the failure to include such information shall
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not affect the validity of the instrument. The provisions of this
section apply notwithstanding the provisions of section three-one
hundred and sixteen of chapter one hundred and six.

99
100
iOl

SECTION 2. Chapter 183 of the General Laws is hereby
amended by striking section 54C and inserting in place thereof the
following two sections:—

1
i

i

Section 54C. The recordation of a duly executed and acknowl-
edged or proven discharge by a mortgagee, mortgage servicer or
note holder shall constitute a discharge of the mortgage and a
release of the lien created by such mortgage on the mortgaged
premises; provided, however, that a discharge executed by a mort-
gage servicer or note holder who is not the holder of record of
such mortgage, but which discharge is not accompanied by the
supporting documents required in subsection (b) of section 55 of
this chapter, will operate as a discharge and release of lien as
aforesaid only as to a mortgage encumbering a one-to-four family
residential property and only where such a discharge is accom-
panied or supplemented by the following:

4
5

6
7
8
9

10
11
12
13
14
15

(A) In the case of a mortgage servicer:16
(1) an original or photostatic copy of the servicing agreement,

power of attorney, servicing notice letter to the borrowers, written
payoff statement issued to a mortgagor, closing attorney or settle-
ment agent, including a payoff statement issued by facsimile or
other electronic transmission, or other document evidencing the
authority of the mortgage servicer to service the mortgage, which,
if not already of record prior to the recording of such discharge,
shall be duly recorded together with such discharge, or recorded
after such discharge but attached to an affidavit pursuant to
section 5B of this chapter, which affidavit shall contain the
recording information for the mortgage that is the subject of the
discharge as well as for the discharge itself and which shall be
indexed under the name of the mortgagors named in said mort-

gage and discharge. If the authority document contemplated by
this section is a copy rather than an original, it shall contain or be
accompanied by a certification by the mortgagee, mortgage ser-
vicer or note holder that it is a true copy of the original document
or a certification by an attorney licensed to practice law in the
commonwealth, who has received or seen an original of the docu-

17
18
19

20
21
n

23
24
25
26
27
28
29
30
31
32
33
34
35
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36 ment, that it is a true copy of such document. For purposes of this
37 section, an original printout of a facsimile or other electronic
38 transmission addressed to an attorney licensed to practice law in
39 the commonwealth, or to such attorney’s law firm, shall constitute
40 an original document and may be recorded as such if certified by
41 such attorney to be an original printout or, if a photostatic copy of
42 such a printout, it is certified by said attorney, either on the copy
43 or in an accompanying affidavit, that it is a true copy of the orig-
44 inal printout.
45 (2) In the absence of such documents, said discharge may be
46 effected by the recording of:—
47 (i) (a) an affidavit executed under the penalties of perjury by
48 any mortgagor affirming the inability to obtain any of said docu-
-49 ments, the payments made and the reasons why such payments
50 were made to such mortgage servicer, and attaching thereto evi-
-51 dence of such payments in the form of one or more cancelled
52 checks or billing statements, a written payment history, annual
53 principal and interest payment statement or other written acknowl-
-54 edgment of payment from the servicer or otherwise, or.
55 (b) in the event the mortgagor is no longer the record owner of
56 the premises and cannot be located, an affidavit executed under
57 the penalties of perjury by an owner of record for more than one
58 year other than the mortgagor, who purchased the premises subse-
-59 quent to the recording of the mortgage, and whose recorded deed
60 made no reference to the mortgage remaining outstanding, stating
61 as follows: that said owner purchased the premises in good faith
62 and for value in the belief that the premises were not encumbered
63 by the mortgage; that said owner has not made any payments on
64 account of the mortgage; and that no claims have been made
65 under the mortgage subsequent to said purchase against said
66 owner, and
67 (ii) an affidavit executed by an attorney licensed to practice law
68 in the commonwealth who, pursuant to a payoff statement from
69 said mortgage servicer, transmitted funds to said mortgage ser-
-70 vicer sufficient to satisfy in full the outstanding balance of the
71 loan secured by such mortgage or who has ascertained that such
72 payment was made pursuant to a written payoff statement issued
73 to another closing attorney or settlement agent, affirming (a) the
74 inability to obtain any of said documents despite sending a
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demand by registered or certified mail to the servicer and the
mortgagee at their last known addresses at least thirty days prior
to the date of such affidavit, (b) the payment in full of said out-
standing balance of the mortgage loan in accordance with such
payoff statement, and (c) the acceptance thereof by said mortgage
servicer. Evidence of acceptance in the form of a cancelled check
or otherwise shall be attached to or described in said affidavit.
Evidence of acceptance shall also be sufficient if ascertained by
the affiant by communication with the servicer, and such commu-
nication is further confirmed by the affiant in writing sent by cer-
tified mail to the servicer and the mortgagee at their last known
addresses not less than thirty days prior to the date of the affi-
davit, which confirmation informs the servicer and the mortgagee
that, absent objection received in writing by certified mail within
thirty days after the postmark date of the confirmation letter, the
affidavit contemplated by this subsection will be recorded and will
conclusively discharge the mortgage, provided that a copy of such
confirmation letter attested to be a true copy by the affiant is
attached to such attorney’s affidavit and the affiant certifies that
no written objection was received by the affiant within thirty days
after said postmark date.

75
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(B) In the case of a note holder who is not the holder of record
of the mortgage: an original or photostatic copy of the note, with
the endorsements thereon evidencing the transfer of ownership of
such note to said holder, shall be duly recorded as an exhibit to
such discharge or, if recorded after the discharge, the note shall be
recorded as provided in subsection (h) of section 55 and margin-
ally referenced to such discharge. If a copy of such note is
recorded, such copy shall contain or be accompanied by a certifi-
cate duly executed and acknowledged by the note holder, that it is
a true copy of the original document or be accompanied by an
affidavit by an attorney at law licensed to practice in the common-
wealth that such attorney has seen the original note with the
endorsements thereon and the copy being recorded is a true copy
thereof.
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Section 54D. (a) Upon request of one or more obligors on a
mortgage note, or an authorized person on behalf thereof, a mort-
gagee, mortgage servicer, or note holder who is receiving pay-
ments under a mortgage note or other financial obligation secured

! 10
11l
112
113
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114 by a mortgage described in the payoff request shall provide a

115 written payoff statement sufficient to enable the mortgagor or
116 such authorized person to conclusively make full payment of the

117 outstanding indebtedness under the mortgage note or other finan-
-118 cial obligation as of a certain payment date, which shall be speci-
-119 fied in the request and which shall be no more than thirty (30)
120 days from the date of the request. If the person or entity required
121 to provide the payoff statement under this subsection is other than
122 the record holder of the mortgage, the payoff statement shall iden-
-123 tify or describe the basis upon which the provider is receiving
124 payments.
125 (b) Such payoff statement shall be provided to the requesting
126 party within five days of receipt of such request and shall be in
127 written form transmitted to the requesting party by such means as
128 shall ensure receipt by the requesting party within such time
129 period, including facsimile or other electronic transmission; pro-
-130 vided, however, that the request contained the telephone numbers,
131 mailing addresses, electronic mail addresses or other information
132 necessary to enable the provider of the payoff statement to
133 respond within such time period. If only a mailing address is pro-
-134 vided, the transmittal of the payoff statement need only be post-
-135 marked within such time period, unless overnight delivery is
136 requested, in which case the provider of the payoff statement may
137 charge a reasonable fee for the actual cost of overnight delivery
138 and such fee may be added to the payoff amount.
139 (c) Such payoff statement shall specify an amount certain, as of
140 the payment date specified in the payoff request, that will fully pay
141 off any and all indebtedness secured by the mortgage, or such lesser
142 amount as will be sufficient to obtain a partial release of the mort-
-143 gage, if the requesting party so indicates. Such payoff statement
144 shall also include a specific amount of any additional payment which
145 may be due or a specific formula or method for calculating the spe-
-146 cific amount that may be due, such as by reference to a per diem
147 amount, in the event the payoff is received later than the payoff date
148 specified in the payofl request, but no more than thirty days there -

149 after; provided, however, that such payoff statement may condition
150 the payolf amount, or any additional payoff amount due beyond the
151 specified payofl date, on any escrow or other disbursements that the
152 mortgagee, mortgage servicer or note holder may be permitted or
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required under the terms of the mortgage to make between the
payoff date specified in the request and thirty days thereafter; pro-
vided, further, that the payoff statement shall specify the nature,
amount and anticipated payment date for any such disbursements, if
known or reasonably ascertainable by the mortgagee, mortgage ser-
vicer, or note holder providing the payoff statement. If payment is
made in accordance with such payoff statement, the mortgagee,
mortgage servicer or note holder receiving the payment shall be
responsible for recording or providing, as the case may be, a proper
discharge of the mortgage in accordance with subsection (a) of
section 55.

153
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(d) This section shall not preclude the holder of the note or
other financial obligation secured by the mortgage from recov-
ering from the mortgagor any sums that may be due thereunder
and remain unpaid, notwithstanding the omission of such sums
from the payoff statement.

164
165
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(e) Any such mortgagee, mortgage servicer or note holder who
fails without reasonable cause to provide a timely payoff state-
ment as required by this section, shall be liable to the mortgagor,
as that term is defined in section 54, for the greater of five hun-
dred dollars or the mortgagor's actual damages caused by such
failure, plus reasonable attorney's fees and costs.

169
170
171
172
173
174
175 (f) One payoff statement may be requested without charge

during any six-month period. For each additional request for a
payoff statement made during such six-month period, the person
providing such statement may include therein a reasonable charge.

176
177
178

SECTION 3. Said chapter 183 is hereby amended by striking
section 55 and inserting in place thereof the following section:—

1
o

Section 55. (a) A mortgagee, mortgage servicer or note holder
who receives full payment and satisfaction of the conditions of a
mortgage shall, within forty-five days of receipt ol payment, pro-
vide to the closing attorney, settlement agent or other person
transmitting the payoff either (1) a copy of a duly executed and
acknowledged discharge that conforms with subsection (b) and
has been properly recorded, together with the recording informa-
tion therefor, or (2) a duly executed and acknowledged discharge
also so conforming, which in either case shall be provided to such
dosing attorney, settlement agent or other person irrespective of

3
4
5

6
7
8
9
10
II
12
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13 whether such mortgagee, mortgage servicer or note holder has
14 collected a fee for recording the discharge. Merely providing a
15 copy of the discharge and evidence that the discharge was sent to
16 a registry of deeds for recording shall not constitute compliance
17 with this section, unless the recording information required herein
18 is noted on said copy. A mortgage servicer shall be jointly and
19 severally liable with the mortgagee and note holder for any failure
20 or neglect to comply with this section.
21 (b) In either case, in addition to containing the mortgage refer-
-22 ence information required in subsection (b) of section 54, such
23 discharge shall be executed and acknowledged by the holder of
24 the mortgage and the note or other obligation secured thereby. If
25 such holder is not the holder of record, the holder shall also
26 specify by what means the holder became the holder of such mort-
-27 gage and the note or other obligation secured thereby, and shall
28 (1) specify the recording information for the documentation on
29 record in the registry district where the mortgage is recorded sup-
-30 porting such holder's status as such, or (2) record such documen-
-31 tation, along with the discharge, if the holder records such
32 discharge, or (3) provide to the closing attorney, settlement agent
33 or other person transmitting the payoff the recordable discharge
34 and the documentation in recordable form necessary to establish
35 the holder's status of record, such documentation to include, but
36 not be limited to, the note, any assignments, certificates of change
37 of name or certificates of merger; provided, however, that, if the
38 holder's status as such is based upon a corporate change of name
39 or identity by any of the actions or events described in
40 subsection (i) and the discharge refers to those actions or events as
41 provided in subsection (i), then such holder need not provide or
42 record any further documentation in support of such actions or
43 events. If such discharge is executed on behalf of a mortgage and
44 note holder by a mortgage servicer, an attorney-in-fact under a
45 power of attorney or other agent, such mortgage servicer,
46 attorney-in-fact or other agent shall, in addition to the information
47 and documents required of the mortgage and note holder, provide
48 to said closing attorney, settlement agent or other person transmil-
-49 ting the payoff the recordable discharge and the documentation in
50 recordable form necessary to establish the authority of such agent
51 of the mortgage and note holder to act on behalf thereof, or the
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52 recording information for such documentation if already recorded
53 in the registry district where the mortgage is recorded. Such docu-
-54 mentation shall include, but not be limited to, the servicing agree-
-55 ment, power of attorney, or other written authorization from the
56 mortgage and note holder to so act on behalf thereof. Any mort-
-57 gage and note holder, servicer, attorney-in-fact or other agent for
58 the mortgage and note holder who provides to said closing
59 attorney, settlement agent or other person transmitting the payoff
60 any such documentation, rather than recording the same and pro-
-61 viding the recording information to such person, shall also for-
-62 ward to said closing attorney, settlement agent or other person all
63 recording fees established under sections 38 or 39 of chapter 262
64 necessary to record such documents.
65 (c) A mortgagee, mortgage servicer, or note holder who has
66 accepted full payment and satisfaction of the conditions of a mort-
-67 gage in accordance with a payoff statement issued by such mort-
-68 gagee, mortgage servicer or note holder, as the case may be, and
69 who refuses or neglects to record or provide to the closing
70 attorney, settlement agent or other person transmitting the payoff a
71 duly executed and acknowledged discharge of that mortgage, or
72 partial release as the case may be, or to provide such supporting
73 documents as may be required by this section or section fifty-
-74 four C, relative to such mortgage within forty-five days after such
75 acceptance, shall be liable in damages to the mortgagor, as that
76 term is defined in section 54, in an amount equal to the greater of
77 two thousand five hundred dollars or the actual damages sustained
78 by said mortgagor as the result of such refusal or neglect, together
79 with reasonable attorneys fees and costs, in addition to all other
80 remedies available at law.
81 (d) Notwithstanding the foregoing, any mortgagee, mortgage
82 servicer or note holder who receives full payment and satisfaction
83 of indebtedness secured by a mortgage on one-to-four family resi-
-84 dential property that was recorded before July I. 2004, and either
85 charges the mortgagor or withholds from the mortgagor’s funds
86 the fee(s) established in section 38 or 39 of chapter 262 for
87 recording a discharge of such mortgage, shall, within forty-five
88 days from receipt of the payoff, cause to be recorded in the reg-
-89 istry district where the mortgage is recorded, a duly executed and
90 acknowledged discharge together with the supporting documents
91 required by subsection (b) to be recorded therewith.
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92 (e) With respect to any such mortgage on one-to-four family
93 residential property that is recorded before July I, 2004, a mort-

-94 gagee, mortgage servicer or note holder who fails to comply with
95 subsection (d), shall, upon the next business day after the forty-
-96 fifth calendar day, return to the mortgagor or credit the mort-

-97 gagor’s account, as the case may be, all fees charged or withheld
98 for recording such discharge. Such mortgagee, mortgage servicer
99 or note holder who fails to comply with the provisions of this sub-

-100 section or subsection (d) shall be liable in damages to the mort-
-101 gagor, as that term is defined in section 54, in an amount equal to
102 the greater of the total of the amount of fees charged to or with-
-103 held, and not refunded or credited, plus two thousand five hundred
104 dollars, or the mortgagor's actual damages, together with reason-
-105 able attorneys fees and costs, in addition to all other remedies
106 available at law.
107 (f) For purposes of subsection (a), unless otherwise established,
108 receipt of payment shall be presumed to occur either on the fifth
109 day after the postmark date, or on the receipt date if transmitted
110 by commercial overnight or delivery service, or in the case of a
111 wire transfer of funds, the date appearing on a bank confirmation
112 of wire transmission, as the term is defined in section 54.
113 (g) (1) Notwithstanding the foregoing, if such mortgagee, mort-
-114 gage servicer, or note holder fails to record or provide to the
115 closing attorney, settlement agent or other person transmitting the
116 payoff a duly executed and acknowledged discharge of mortgage
117 on one-to-four-family residential property within forty-five days
118 from receipt and acceptance of payment in accordance with a
119 written payoff statement, and any supporting documentation
120 required under subsection (b), an attorney-at-law licensed to prac-
-121 tice in the commonwealth may, on behalf of the mortgagor, the
122 mortgagor’s executors, administrators, successors, assignees or
123 transferees, or a mortgagee thereof, execute and cause to be
124 recorded in the registry district in which the mortgage is recorded,
125 an affidavit that states that:
126 (i) the affiant is an attorney-at-law in good standing and
127 licensed to practice in the Commonwealth;
128 (ii) the affidavit is made on behalf of and at the request of the
129 mortgagor, the mortgagor’s executors, administrators, successors,
130 assignees or transferees, or a mortgagee thereof;
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(iii) whether the affiant has been able to ascertain that the mort-131
gagee, mortgage servicer or note holder has provided a written
payoff statement with respect to the loan or other financial obliga-
tion secured by the mortgage;

132
133
134

(iv) the affiant has ascertained that the mortgagee, mortgage
servicer, or note holder, has received full payment of the loan
secured by the mortgage, as evidenced by a bank check, certified
check or attorney’s clients' funds account check that has been
negotiated by the mortgagee, mortgage servicer, or note holder, by
a bank confirmation of wire transmission, or by other documen-
tary evidence of receipt of a payment constituting full payment of
the indebtedness secured by the mortgage, including written con-
firmation by the affiant or another attorney in good standing and
licensed in the commonwealth of an oral acknowledgement by the
mortgagee, mortgage servicer or noteholder of full payment, or as
evidenced by the failure by the mortgagee, mortgage servicer or
note holder to notify the affiant within the last fifty days that the
payment has been rejected or that there is any other objection to
the adequacy of the payment or the recording of this affidavit,
provided that the affiant has ascertained that the payoff transmittal
has not been returned to the closing attorney, settlement agent or
other person transmitting the payoff as undeliverable or for any
oilier reason, without being retransmitted to and received by the
mortgagee, mortgage servicer or note holder to whom payment
was sent.
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(v) more than sixty days have elapsed since such payment was
received by the mortgagee, mortgage servicer or note holder;

156
157

(vi) the affiant has given the mortgagee, mortgage servicer or
note holder who provided the payoff statement and to whom the
payoff was sent at least forty-five days’ notice in writing by certi-
fied mail that the affiant intends to execute and cause to be
recorded an affidavit discharging the mortgage in accordance with
this section, which notice shall refer to this section and be accom-
panied by copies of the proposed affidavit, the payoff check or
bank confirmation of wire transmission or other documentary evi-
dence of payment and the payoff statement, if available, or a state-
ment that a payoff statement is not available, and which notice
shall state that (a) payment was made in accordance with the
payoff statement or otherwise; (b) more than forty-five days have
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159
160
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163
164
165
166
167
168
169



132004] SENATE No. 2386

170 elapsed since the payoff was received; (c) the affiant or, if dif-
-171 ferent, the closing attorney, settlement agent or other person trans-

-172 mining payment, has not been provided either a discharge of
173 mortgage or the recording information that evidences a recorded
174 discharge in accordance with subsection (a), and (d) such affidavit
175 will be recorded and will discharge the mortgage unless, within
176 fifteen days from the postmark date of said notice, the mortgagee,
177 mortgage servicer or note holder either has complied with the
178 requirements of subsection (a) and demonstrated the same by
179 written notice to the affiant, or has notified the affiant in writing
180 that the payment was inadequate and specifying the reason and
181 amount of any inadequacy.
182 (2) Notwithstanding the provisions of paragraph (1), a closing
183 attorney or settlement agent who transmits a payoff in the amount
184 prescribed in a payoff statement and in accordance with instruc-
-185 tions provided therein, may include therewith a notice of intention
186 to record a discharge by affidavit in accordance with this subsec-

-187 tion, to which reference shall be made to inform the recipient of
188 the provisions of this section, which notice shall state (i) that pay-
-189 ment is being made in accordance with the enclosed payoff state-
-190 ment; (ii) that within forty-five days from receipt of said payment,
191 either a discharge of the mortgage or the recording information
192 that evidences a recorded discharge in accordance with subsection
193 (a) shall be provided by the recipient of the payoff to the closing
194 attorney or settlement agent; (iii) that failure to so provide or
195 record a proper discharge within said forty-five days shall expose
196 the mortgagee, mortgage servicer or note holder to liabilities and
197 remedies under this section and shall, in addition, entitle the
198 affiant to execute and cause to be recorded an affidavit dis-
-199 charging the mortgage in accordance with this section; (iv) that a
200 copy of the proposed affidavit is enclosed with said notice, and (v)
201 that such affidavit will be recorded and will discharge the mort-
-202 gage unless, within forty-five days of receipt of such notice, the
203 affiant receives from the mortgagee, mortgage servicer or note
204 holder a written notice of objection to the payoff, specifying any
205 inadequacy in payment and any other reason for such objection.
206 The notice ot intention to record said affidavit may be sent by rcg-
-207 ular mail, certified mail or by commercial overnight service. If
208 payoff funds are transmitted by electronic transfer, a bank confir-
-09 mation of wire transmission shall accompany the notice.



[June14 SENATE No. 2386

(3) In the case of a notice under either paragraphs (1) or (2) of
this subsection, if the payoff was made and such notice was sent
to a servicer or a note holder who was not a mortgagee, a like
notice shall he sent to the mortgagee at its last known address, and
said mortgagee may object to the recording of the affidavit and
discharge of the mortgage only if such mortgagee provides cred-
ible evidence to the affiant, within fifty days from the postmark
date of said notice, that it is the true holder of the note, debt or
other claim or obligation secured by the mortgage and that the
payoff was inadequate, specifying the reasons for such inade-
quacy, or that the payment was erroneously made to someone who
was not the proper holder of the note, debt or other claim or oblig-
ation secured by the mortgage and who was not acting properly on
behalf of the mortgagee in receiving such payment. If such like
notice is required to be sent under this paragraph, the affidavit, in
addition to the requirements otherwise set forth in this subsection,
shall also recite compliance with this paragraph and include a
copy of such notice.
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223
224
225
226
227
228 (4) In the case of a discharge by affidavit recorded pursuant to

paragraph (2), no assignee of the mortgage being discharged
whose assignment does not appear of record prior to the date the
payoff was made, shall have any right to the notice provided in
said paragraph or the like notice provided in paragraph (3), nor
shall said assignee have any standing to object to or challenge said
discharge as against a bona fide purchaser, mortgagee, lienholder
or encumbrancer without notice, even if the assignment to such
assignee is recorded prior to the recording of the affidavit.

229
230
231
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233
234
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236

(5) The affiant may record such affidavit, unless, within the
time periods set forth in paragraphs (l)(vi), (2) and (3), as the case
may be, the mortgagee, mortgage servicer or note holder either
has complied with the requirements of subsection (a) by providing
to said closing attorney or settlement agent a recordable discharge
of mortgage or the recording information that evidences a
recorded discharge, or has notified the closing attorney or settle-
ment agent in writing that the payment was inadequate and speci-
fying the reason and amount of any inadequacy. The affidavit
shall be accompanied by a copy of the notice provided to the
mortgagee, mortgage servicer or note holder together with the
documents enclosed therewith as required by this subsection.

237
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244
245
246
247
248
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249 (6) In the event that the affiant is notified of an objection based
250 on inadequacy of payment and the affiant determines that the
251 mortgagor has complied with any request made by the mortgagee,
252 mortgage servicer or note holder for additional payment at least
253 fifteen days prior to the dale of the affidavit without further objec-
-254 tion, the affidavit shall so state, shall include a copy of the written
255 notice of objection and evidence of such compliance and may be
256 recorded without further notice to the mortgagee, mortgage ser-
-257 vicer or note holder.
258 (7) The affidavit shall also include the names and last known
259 addresses of the mortgagor and the mortgagee, mortgage servicer
260 or note holder, as the case may be, the date of the mortgage and
261 the mortgage recording reference. Similar information shall be
262 included with respect to any recorded assignment of the mortgage.
263 Failure to include the information specified herein shall not affect
264 the validity of the affidavit or the discharge. With respect to any
265 copies of documents required to be attached to the affidavit by
266 this subsection, the affiant shall certify on each that it is a true
267 copy of the original document.
268 (8) The affidavit, when so recorded, shall constitute a discharge
269 of the mortgage and a release of the lien created by such mortgage
270 on the mortgaged premises in favor of a bona fide purchaser,
271 mortgagee, lienholder or encumbrancer for value without notice;
272 provided, however, that nothing in this section shall preclude a
273 mortgagee, mortgage servicer or note holder from collecting any
274 deficiencies or other payments for which an obligor may be per-
-275 sonally liable.
276 (9) Any person who causes any such affidavit to be recorded in
277 accordance with this subsection knowing the information or state-
-278 ments contained therein, or the copy of any document attached
279 thereto, to be false, shall be punished by a fine of not more than
280 five thousand dollars in addition to all other remedies at law, both
281 civil and criminal.
382 (h) Notwithstanding the provisions of this section or sec-
-283 tions 54 and 54C of this chapter, a mortgage encumbering a one-
-284 to-four-family residential property may also be discharged by
285 recording the original note secured by said mortgage, if said note
-86 is marked paid by the holder thereof as evidenced by the endorse-
-287 ments thereon. If not otherwise in recordable form, such note may
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288 be recorded as an attachment or exhibit to an affidavit under
289 section 58.
290 (i) When a change in the name or identity of a corporate mort-
-291 gagee or mortgage note holder or corporate assignee of a mort-
-292 gage or of a mortgage note is caused by or results from one or
293 more mergers, consolidations, amendments to charter or articles
294 of incorporation, or conversions of articles of incorporation or
295 charter from federal to state, from state to federal, or from one
296 form of entity to another, or from acquisition(s) of assets of a
297 failed institution by or from a government regulatory authority, a
298 mortgage discharge, assignment, partial release or mortgage note
299 that is otherwise recordable and that recites within the body of
300 such instrument the fact of any merger, consolidation, amendment,
301 conversion or acquisition of assets causing the change in name or
302 identity, the mortgage discharge, assignment, partial release or
303 mortgage note shall be accepted for recording in the appropriate
304 registry of deeds or for registration with the appropriate registry
305 district of the land court without further evidence of such corpo-
-306 rate merger, consolidation, amendment, conversion or acquisition.
307 Such recital in any such instrument shall be conclusive in favor of
308 any bona fide purchaser, mortgagee, lienholder or encumbrancer
309 for value relying in good faith thereon.

1 SECTION 4. Chapter 240 of the General Laws is hereby
2 amended by striking section 15 and inserting in place thereof the
3 following section:—
4 Section 15. If the record title of land or of easements or rights
5 in land is encumbered by an undischarged mortgage or a mortgage
6 not properly or legally discharged of record, and a mortgagor, or a
7 mortgagor's heirs, successors or assigns claim that such mortgage
8 has been fully paid or the conditions or obligations secured
9 thereby have been fully satisfied and that the holder of the mort-

-10 gage has neglected or refused to provide a discharge in accor-
-11 dance with section 55 of chapter one hundred eighty-three, the
12 mortgagor, the mortgagor’s heirs, successors or assigns, or any
13 person exercising the rights in easements, or any person named in
14 section eleven, may file a petition in the land court or, except in
15 the case of registered land, in the superior court for the county in
16 which the land is located; and if, after such notice by publication
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17 or otherwise as the court orders, the court finds on a preponder-
-18 ance of the evidence that the mortgage has been fully paid or sat-
-19 isfied and that the mortgage ought to be discharged, it shall enter a
20 decree, reciting the facts and findings discharging said mortgage,
21 which decree, when duly recorded in the registry of deeds for the
22 county or district where the land lies or, in the case of registered
23 land, when duly noted on the memorandum of encumbrances of
24 the relevant certificate of title, shall operate as a discharge of said
25 mortgage and no action to enforce a title under said mortgage
26 shall thereafter be maintained.
27 If the record title of land or of easements or rights in land is
28 encumbered by an undischarged mortgage or a mortgage not prop-
-29 erly or legally discharged of record, and the mortgagor, or the
30 mortgagor’s heirs, successors or assigns do not have actual or
31 direct evidence of full payment or satisfaction of such mortgage
32 but the mortgagor, or the mortgagor's heirs, successors or assigns
33 have been in uninterrupted possession of the land or exercising the
34 rights in easements or other rights in land, either (1) in the case of
35 a successor or assign who is a bona fide purchaser for value or
36 who is an heir, successor or assign of such a bona fide purchaser
37 for value, for any period of twenty years after the recording of a
38 deed from the mortgagor or his heirs or devisees to such bona fide
39 purchaser, which deed did not evidence that title was taken subject
40 to the mortgage or that the purchaser assumed or agreed to pay
41 such mortgage or (2) in the case of the mortgagor, or the mort-
-42 gagor’s heirs, devisees or successors by operation of law, for any
43 period of one year after the expiration of the time limited in the
44 mortgage for the full performance of the condition thereof, or for
45 any period of twenty years after the date of a mortgage not given
46 to secure the payment of money or a debt but to secure the mort-
-47 gagee against a contingent liability which has so ceased to exist
48 that no person will be prejudiced by the discharge thereof, the
49 mortgagor, or the mortgagor’s heirs, successors or assigns, or any
50 person exercising the rights in easements, or any person named in
51 section eleven, may file a petition in the land court or, except in
52 the case of registered land, in the superior court for the county in
53 which the land is located; and if, after such notice by publication
54 or otherwise as the court orders, no evidence is offered of a pay-
-55 ment on account of the debt secured by said mortgage within the
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56 relevant period of uninterrupted possession or of any other act
57 within said lime in recognition of its existence as a valid mort-
-58 gage, or if the court finds that such contingent liability has ceased
59 to exist and that the mortgage ought to be discharged, it may enter
60 a decree, reciting the facts and findings, which shall, within thirty
61 days after its entry, be recorded in the registry of deeds for the
62 county or district where the land lies, and no action to enforce a
63 title under said mortgage shall thereafter be maintained. Two or
64 more persons owning in severalty different portions or different
65 interests, such as are described in section eleven, in the land sub-
-66 ject to the mortgage may join in one petition, and two or more
67 defects arising under different mortgages affecting one parcel of
68 land may be set forth in the same petition. If the petition is con-
-69 tested, the court shall make an appropriate order for separate
70 issues.

1 SECTION 5. Chapter 260 of the General Laws is hereby
2 amended by striking out section 33 and by inserting in place
3 thereof the following section: —

4 Section 33. No power of sale in any mortgage of real estate
5 shall be exercised and no entry shall be made nor possession taken
6 nor proceeding begun for foreclosure of any such mortgage after
7 the expiration of a period which shall be, in the case of a mort-
-8 gage in which no term of the mortgage is stated, thirty-five years
9 from the recording of the mortgage or, in the case of a mortgage

10 in which the term or maturity date of the mortgage is stated, five
11 years from the expiration of the term or from the maturity date,
12 unless, in either case, an extension of the mortgage, or an
13 acknowledgment or affidavit that the mortgage is not satisfied, is
14 recorded prior to the expiration of such period. In case an exten-
-15 sion of the mortgage or such an acknowledgment or affidavit is so
16 recorded, the period shall continue until five years shall have
17 elapsed during which there is not recorded any further extension
18 of the mortgage or acknowledgment or affidavit that the mortgage
19 is not satisfied. The period shall not be extended by reason of non-

-20 residence or disability of any person interested in the mortgage or
21 the real estate, or by any partial payment, agreement, extension,
22 acknowledgment, affidavit or other action not meeting the require-
-23 ments of this section and sections thirty-four and thirty-five. Upon
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24 the expiration of such period provided herein, such mortgage shall
25 be deemed to be discharged for all purposes without the necessity
26 of further action by the owner of the equity of redemption or any
27 other persons having an interest in the mortgaged property and, in
28 the case of registered land, upon the payment of the fee for the
29 recording of a discharge, such mortgage shall be marked as dis-
-30 charged on the relevant memorandum of encumbrances in the
31 same manner as for any other mortgage duly discharged.

1 SECTION 6. Said chapter 260 is hereby further amended by
2 striking out section 35 and by inserting in place thereof the
3 following section:—
4 Section 35. For the purposes of this section and sections thirty-
-5 three and thirty-four, the term “mortgage” includes any deed of
6 trust or other conveyance made for the purpose of securing perfor-
-7 mance of a debt or obligation, and no proceeding shall be consid-
-8 ered begun until a memorandum as required by section fifteen of
9 chapter one hundred and eighty-four has been recorded in the reg-

-10 istry of deeds for the county or recording district in which the real
11 estate is situated. When any mortgage includes parcels in different
12 ownerships at the time of recording of an extension, acknowledg-
-13 ment or affidavit the recording shall be sufficient only for the
14 parcels which the owner or owners executing the extension or
15 acknowledgment or named in the affidavit then appear of record
16 to own.
17 When the real estate is situated in more than one county or dis-
-18 trict, recording in any county or district shall be sufficient only for
19 the real estate there situated. The provisions of this section and
20 sections thirty-three and thirty-four shall not revive, preserve or
21 extend any mortgage otherwise ineffective, nor affect enforcement
22 of the debt or obligation otherwise than against the real estate
23 mortgaged.

1 SECTION 7. Section 38 of chapter 262 of the General Laws is
2 hereby amended by striking line 7 and inserting in place thereof
3 the following:—
4 “For recording a mortgage, $225”; and by adding at the end of
5 said section the following two sentences:— Notwithstanding any
6 provision of law to the contrary, no recording fee, or surcharge
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7 thereon, shall be charged for the recording or filing of any dis-
-8 charge or release of mortgage, including all other duties pertaining
9 thereto, if such mortgage was recorded or filed on or after July 1,

10 2004. For the purposes of the preceding sentence the terms “dis-
-11 charge” or “release” shall not include a partial release of mort-
12 gage.

1 SECTION 8. Section 39 of chapter 262 of the General Laws is
2 hereby amended by striking line 42 and inserting in place thereof
3 the following:—
4 “For filing and registering a mortgage, $225”; and by adding at
5 the end of said section the following two sentences:— Notwith-
-6 standing any provision of law to the contrary, no recording fee. or
7 surcharge thereon, shall be charged for the recording or filing of
8 any discharge or release of mortgage, including all other duties
9 pertaining thereto, if such mortgage was recorded or filed on or

10 after July 1, 2004. For the purposes of the preceding sentence the
11 terms “discharge” or “release” shall not include a partial release of
12 mortgage.

1 SECTION 9. This act shall take effect July 1, 2004. The provi-
-2 sions of sections 1 through 6 of this act shall apply to all mort-
-3 gages, whether recorded prior to, on and after the effective date
4 hereof, except that, as to any mortgage the term of which as a
5 result of sections 5 and 6 would expire within one year after the
6 effective date of this act, said term shall be extended for a period
7 of one year from the effective date of this act.
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