
SENATE No. 2394
[Substituted by the Senate (Tolman) for the report of the committee

on Insurance, ought NOT to pass, on Senate, No. 912.]

In the Year Two Thousand and Four

An Act relative to consumer choice in motor vehicle insurance.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. This act shall be known and may be cited as the
2 Consumer Choice in Motor Vehicle Insurance Act.

2 otherwise, the following words shall have the following mean-
-3 ings;—

4 “Economic loss”, medical expenses, loss of income from work,
5 replacement services loss, and funeral expenses incurred by or on
6 behalf of an injured person as the result of an accidental personal
7 injury to such injured person.
8 "Resident relative”, a person related to the owner of a motor
9 vehicle by blood, marriage, adoption, or otherwise, and residing in

10 the same household. A person resides in the same household if he
11 usually makes his home in the same family unit, even though tem-
-12 porarily living elsewhere.

"Tort maintenance coverage”, coverage under which persons
14 who have elected the option, when involved in an accident with an
15 insured who has chosen the tort waiver option, claim for liability
16 above the tort threshold against their own insurer to the extent of
17 the coverage.

“Uncompensated economic loss”, that portion of economic loss
19 arising out of an accidental personal injury of an injured person
20 that exceeds any benefits provided by (i) personal injury protec-
-21 tion coverage, (ii) tort maintenance coverage, or (iii) collateral
')') sources.

1 SECTION 2. As used in this act. unless the context requires
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1 SECTION 3. (a) Motorists may choose tort liability insurance
2 coverage or personal injury protection insurance coverage.
3 (1) Motorists who choose the tort maintenance option and who
4 are involved in an accident with another motorist remain under the
5 tort system above the tort threshold, except that, based on fault
6 they (i) can be sued by those who choose the tort waiver option
7 only for uncompensated economic losses in excess of the limits of
8 the personal injury protection policy, known as PIP, and
9 (ii) cannot claim against those who choose tort waiver coverage
10 except for uncompensated economic loss in excess of the limits of
11 their own first-party tort maintenance coverage.
12 (2) Motorists who choose the tort waiver option lose the right
13 to claim and sue for pain and suffering and other non-economic
14 loss above the tort threshold, but if they suffer economic loss in
15 excess of their PIP policy’s benefit levels, they retain the right to
16 claim for uncompensated economic loss based on fault.
17 (3) When two motorists who each choose tort maintenance cov-
-18 erage are involved in an accident with each other, their rights
19 against each other above the tort threshold are unaffected by this
20 act.
21 (4) If motorists who have chosen tort maintenance insurance
22 are involved in an accident with an uninsured motorist, they will
23 be compensated for losses above the tort threshold under any
24 uninsured motorist provisions of their own policy based on fault
25 and have an unlimited right to claim for damages based on fault.
26 Uninsured motorists forfeit the right to claim above the tort
27 threshold for non-economic loss against motorists who have
28 chosen tort maintenance insurance.
29 (5) If motorists who have chosen the tort waiver policy are
30 involved in an accident with an uninsured motorist, they will be
31 promptly compensated for losses without regard to fault under
32 their personal injury protection policy, and have an unlimited right
33 to claim for damages based on fault. The uninsured motorist for-
-34 feits the right to claim for non-economic loss against the motorist
35 who has chosen the tort waiver policy.
36 (6) Recovery of uncompensated economic loss includes reason-
-37 able expenses incurred by the party in collecting the benefits,
38 including a reasonable attorney’s fee for advising and representing
39 a claimant for the loss. No part of the fee for representing a
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40 claimant in connection with the loss shall be a charge against pay-
-41 ment otherwise due the claimant, and no additional lee may be

42 charged by an attorney to any party in collecting for the loss. All
43 or part of the fee may be deducted from payment otherwise due
44 the claimant if any significant part of the claim tor the loss was

45 fraudulent or so excessive as to have no reasonable foundation. In

46 any claim brought against an injured person by a personal injui v

47 protection insurer, the court may award the injured person s

48 attorney a reasonable attorney's fee tor defending the action il the

49 injured person was the prevailing party.
50 (b) No tort rights above the tort threshold shall be lost in a

51 claim against a motorist driving under the influence of alcohol or

52 illegal drugs or guilty of intentional misconduct.

1 SECTION 4. An insurance policy written by a motor vehicle
2 liability insurer pursuant to this act to provide coverage under the
3 tort maintenance option shall include coverage for accidental per-
-4 sonal injury of an insured under the tort maintenance option
5 caused by the negligence, in whole or in part, of an insured under
6 the tort waiver option. The insurance shall pay the damages that
7 might have been recovered against a tort waiver insured but for
8 the exemption from tort liability provided by section 7 up to the
9 liability limits of the tort maintenance coverage.

1 SECTION 5. Upon the earliest and first renewal of any applic-
-2 able motor vehicle liability insurance policy on or after the effec-
-3 tive date of this act, or before the issuance of a policy required by
4 this act, the named insured shall make a choice of either the tort
5 maintenance or the tort waiver option. In order to minimize con-
-6 flict between the 2 options, motor vehicle insurers may maintain
7 underwriting rules that encourage uniformity within a household.
8 A choice made pursuant to this act shall be binding with respect to
9 any continuation, renewal, or reinstatement of an applicable motor

10 vehicle insurance policy, and shall continue with respect to a
11 policy that extends, supersedes, or replaces the policy unless the
12 named insured subsequently makes a different choice in writing.

1 SECTION 6. (a) If there is only 1 vehicle owned by the named
2 insured or any member of the household of the named insured, the
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3 choice made by the named insured under section 7 shall be applic-
-4 able to a spouse of the named insured and to any resident relatives
5 of the household. That choice shall also apply to a person insured
6 under the policy while occupying another motor vehicle or if
7 struck by another motor vehicle.
8 (b) If there is more than 1 motor vehicle in the household, and
9 the named insured chooses different options for different vehicles,

10 the choice applicable to the vehicle in use governs not only the
11 named insured, but also all other persons insured under the policy
12 whose injury arises out of the use of that motor vehicle unless the
13 named insured has specifically identified resident relatives to be
14 tort waiver insureds. If the named insured is injured while occu-
-15 pying or by being struck by another motor vehicle, the tort main-
-16 tenance option shall be applicable. If any other person insured
17 under 2 or more policies covering different options is injured
18 while occupying or by being struck by another motor vehicle, and
19 that insured has not been specifically identified by the named
20 insured as being a tort waiver insured at all times, the tort mainte-
-21 nance option shall be applicable.
22 (c) If there are 2 or more vehicles in the household, each owned
23 by different persons, each person shall have the right to choose
24 either the tort waiver option or the tort maintenance option. That
25 person’s choice determines that person’s rights no matter which
26 vehicle he is occupying or which vehicle he might be struck by.
27 The rights of all resident relatives who are not motor vehicle
28 owners shall be governed by the choice applicable to the motor
29 vehicle that they occupy at the time of the injury, if that vehicle
30 was owned by a member of the household.
31 (d) In the event of a personal injury occurring before the effec-
-32 live date of a required choice, if there are conflicting choices
33 within the household creating questions as to the applicability of
34 the tort waiver option or the tort maintenance option, or if there is
35 a failure to make a choice as required by this act, the tort mainte-
-36 nance option shall be applicable.

1 SECTION 7. (a) A tort waiver insured shall not have a cause of

2 action for injury above the tort threshold against, nor shall be

3 liable to any other person on account ol an accident occuning
4 within this commonwealth, except as provided in subsections (b),
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5 (c), (d), and except that the insured has a cause of action, regard-
-6 less of the tort threshold, for injury caused other than by the own-

-7 ership. operation, or use of a motor vehicle, and against an
8 uninsured motorist.
9 (b) A tort waiver insured shall have a cause of action for per-

-10 sonal injury above the tort threshold for uncompensated economic
11 loss against, and is liable for same to, any person insured under
12 tort waiver or tort maintenance coverage.
13 (c) A person covered by tort maintenance coverage shall have
14 an unlimited cause of action for injury against another person so
15 covered.
16 (d) An uninsured motorist shall not have a cause of action
17 against a tort waiver insured for (1) injury above the tort threshold
18 other than for uncompensated economic loss and (2) damage to
19 property except damage in excess of the property damage liability
20 limits mandated under the financial responsibility law of the com-
-21 monwealth.
22 (e) Notwithstanding subsection (d), when a claim is made for
23 uncompensated economic loss, if the party claimed against fails to
24 provide the claimant, within 90 days after either the accident or
25 the claim, with a written obligation to pay the uncompensated
26 economic loss, plus a reasonable attorney’s fee as provided under
27 paragraph (6) of subsection (a) of section 3, the claimant may
28 pursue a claim for both non-economic and uncompensated eco-
-29 nomic loss. Even if a party claimed against undertakes such a
30 timely obligation, when, beyond a reasonable doubt, the party
31 claimed against was guilty of wanton or intentional misconduct in
32 causing the accident, the claimant shall have an unlimited cause of
33 action for injury against that party.

1 SECTION 8. The commissioner of insurance may promulgate
2 regulations necessary to carry out this act.

1 SECTION 9. Notwithstanding any general or special law to the
2 contrary, this act shall apply to motor vehicle liability policies of
3 insurance issued on or after the effective date of this act.
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