
SENATE No. 708
By Mr. Moore, a petition (accompanied by bill, Senate, No. 708) of

Richard T. Moore and Edward G. Connolly for legislation relative to
the oversight of various health care facilities. Health Care Financing.

In the Year Two Thousand and Five.

An Act relative to oversight of various health care facilities.

1 Whereas. The deferred operation of this act would tend to
2 defeat its purpose, which is to protect forthwith consumers of
3 health care facilities, therefore it is hereby declared to be an emer-

-4 gency law, necessary for the immediate preservation of public
5 health.

Be it enacted by the Senate and House of Representatives in General
Court assembled, and by the authority ofthe same, as follows:

1 SECTION 1. Short Title.
This act shall be known and may be cited as the Health Care

3 Improvement Act.

1 SECTION 2. Purpose.
It is hereby found and declared that the general court recog-

-■> nizes that hospitals, long term care facilities and community
4 health centers are an integral part of the health care delivery
5 system for residents of the commonwealth and that it is in the
6 public interest to protect the health and welfare of the residents of
7 the commonwealth should a hospital, long term care facility
8 and/or community health center become financially unsound. In
9 furtherance of such public purpose, the general court herein pro-

-10 vides various state agencies the oversight, supervision, rehabilita-
-11 tion and receivership authority and the subsequent procedures to
12 be followed should the commonwealth determine that the interests
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13 of consumers of a financially troubled health care facility is at
14 risk.

1 SECTION 3. The Legislature shall create a permanent special
2 fund. Said fund can be used to hire staff for administration super-
-3 vision costs, receivership costs, or for financial assistance to seri-
-4 ously distressed health care facilities and said fund shall be
5 administered by the executive office of health and human serv-
-6 ices, in consultation with the Board as established in
7 Chapter 11 IK. To access said funds, health care facilities would
8 be required to meet certain criteria, such as: (1) An immediate
9 need for relief and no other available source of funding;

10 (2) Demonstration that specific reductions in access to or quality
11 of care will result absent relief; (3) Detailed plans for the use of
12 such funds; and (4) Detailed plans for improved financial perfor-
-13 mance so that repeated assistance will not be required. A health
14 care facility shall not receive financial assistance if said health
15 care facility predicts chronic shortfalls, nor if the health care
16 facility has not complied with the reporting requirements with the
17 division of health care finance and policy. The board, as estab-
-18 fished in Chapter 11 IK, shall determine the specific factors to
19 access the funds, although the Medicaid case mix at the health
20 care facility shall be only one factor in determining the need for
21 said funds, and shall not be a significant factor. The board shall
22 have the authority to distribute funds as a no interest loan or a
23 loan with interest or as a distribution.

1 SECTION 4. Reporting of Information.
2 Chapter 177 of the Acts of 2001 is hereby amended by deleting
3 section 28 and inserting in place thereof, the following:—
4 (a) In fulfillment of its duties pursuant to clause (a) of the
5 second paragraph of section 2, the division, or its successor, shall
6 collect and analyze such data as the majority of the board, as
7 established in Chapter 11K, deems necessary in order to better
8 protect the public’s interest in monitoring the financial conditions
9 of health care facilities as defined in section 1 of Chapter 11 IK.

10 Said information collected by the division or reported to the divi-
-11 sion shall not be a public record as defined in section 7 of
12 chapter 4, shall be confidential and shall not be subject to sub-
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13 poena or discovery, or introduced into evidence in any judicial or
14 administrative proceeding, except as otherwise specifically pro-
-15 vided by law. Such information shall be analyzed on an industry-
-16 wide and health care facility-specific basis and shall include, but
17 not be limited to: (1) gross and net patient service revenues;
18 (2) sources of hospital revenue, including revenue excluded from
19 consideration in the establishment of rates and charges pursuant to
20 section 12; (3) private sector charges; (4) trends in inpatient and
21 outpatient case mix, payor mix, hospital volume and length of
22 stay; and (5) other relevant measures of financial health or dis-
-23 tress, and said analysis shall be public.
24 (b) The division shall publish annual reports and establish a
25 continuing program of investigation and study of financial trends
26 in the each health care facility industry, including an analysis of
27 systemic instabilities or inefficiencies that contribute to financial
28 distress in the such industries. Such reports shall include an iden-
-29 tification and examination of health care facilities that the division
30 considers to be in financial distress, including any health care
31 facilities at risk of closing or discontinuing essential health serv-
-32 ices, as defined by the department of public health pursuant to
33 section SIG of chapter 111, as a result of financial distress. Such
34 reports shall be submitted annually not later than March 1 to the
35 chairs of the joint committee on health care and the chairs of the
36 house and senate ways and means committee.
37 (c) The division may modify uniform reporting requirements
38 established pursuant to section 6 and shall require health care
39 facilities to report required information quarterly to effectuate the
40 purposes of this section.

1 SECTION 5. Health Care Improvement Act
2 The General Laws as appearing in the 2000 Official Edition are
3 hereby amended by inserting after chapter 111, the following
4 chapter:—
5 Chapter 11 IK.
6 Section 1. Definitions.

In this section, these words shall have the following meanings:
8 “Department”, the department of public health.
9 “Health care facility”, a licensed institution providing health

10 care services or a health care setting, including, but not limited to.
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11 hospitals and other licensed inpatient centers, licensed health care
12 provider groups, ambulatory surgical or treatment centers, skilled
13 nursing centers, residential treatment centers, and rehabilitation
14 and other therapeutic health settings.
15 “Imminent threat to health or safety”, shall include, but not be
16 limited to, without intervention one or more of the following will
17 occur to the residents; death, loss of mobility, partial disability,
18 loss of motor skills, loss of speech, hearing, sight, disruption of
19 care, or other ability to function within normal limits for an indi-

-20 vidual of that age and condition.
21 “Licensed health care provider group”, a partnership, associa-
-22 lion, corporation, individual practice association, or other group
23 that distributes income from the practice among members,
24 including a grouping of health care providers who contract with a
25 carrier, as defined by section one of chapter 1760 to provide serv-
-26 ices to insureds covered by any or all of the carriers’ plans, poli-
-27 cies or other arrangements.
28 Section 2. Creation ofBoard
29 There is hereby established a Board to Improve the Financial
30 Stability and Efficiency of the Ffealth System of the Common-
-31 wealth, herein referred to as the “Board”. Said board shall consist
32 of the commissioner of the division of medical assistance or a
33 designee with authority, the attorney general or a designee with
34 authority, the commissioner of the department of public health or
35 a designee with authority, the secretary of the executive office of
36 health and human services or a designee with authority and the
37 commissioner of the division of insurance or a designee with
38 authority. “Designee with authority” shall mean a designee that
39 can make decision on behalf of the agency the designee represents
40 with out having to seek approval or clearance. The Board shall
41 meet at least once every two months and may provide for special
42 meeting as it deems necessary. Meeting dates shall be set by a
43 majority of the members of the board or by the call of the secre-
-44 tary of the executive office of health and human services upon
45 seven days notice to all board members, unless time is of the
46 essence.
47 Section 3. Duties of Board.
48 The Board may seek such assistance and support as may be
49 required in the performance of its duties from appropriate state
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50 departments and agencies; enter into contracts or make other
51 arrangements, as may be necessary for the conduct of the work of
52 the board; prescribe such rules and regulations as it deems neces-
-53 sary with respect to the internal organization and operation of the
54 Commission. The Board has the authority to draw upon the data
55 collection and analytic capabilities of state agencies and the board
56 shall report to the legislature of the data collection and analytic
57 capacities of the various state agencies that need to be improved
58 to meet the responsibilities demanded by the board. The Board is
59 authorized to hire a consultant and shall have support staff from
60 the executive office of health and human services.
61 Section 4. Functions of Board.
62 (a) The functions of the board include, but are not limited to
63 (1) submitting a report to House and Senate Clerks of the General
64 Court containing the results of reviews and its recommendations
65 concerning the structure and financial condition of the state’s
66 health care system, not later than March 1 of each year; (2) submit
67 a report to House and Senate Clerks of the General Court con-
-68 taining an examination of issues affecting the structure and finan-
-69 cial condition of the state’s health care system, including the

.70 implications of changes in health care delivery in the United
71 States and in the market for health care services in the common-
-72 wealth, not later than June 1 of each year; (3) requiring more fre-
-73 quent financial reporting from private nonprofit organizations and
74 their affiliates engaged in health care, resembling the reporting
75 and accountability required of publicly traded companies; or
76 where appropriate, tailored reporting by all health care organiza-
-77 tions; (4) monitoring the structure of the health care system and its
78 effectiveness in preserving access to services across the Common-
-79 wealth; (5) recommending ranges of inflation factors to be used
80 by payers in calculating periodic payment increases; (6) recom-
-81 mending ways of maintaining access to services over time and
82 under variable circumstances and contingencies; (7) recom-
-83 mending actions to restructure the delivery system or change the
84 utilization of services such that the system as a whole could
85 become more efficient and, if appropriate, health care spending in
86 the state could approach that of other areas. If any secretary or
87 commissioner of a state agency submits to the General Court, the
88 Clerks of the General Court or any committee within the General
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Court, a report that is required by law and that relates to payment
policies, the Secretary or commissioner of that agency shall con-
currently transmit a copy of the report to the board. The board
shall review the report and, not later than 6 months after the date
of submittal of the Secretary’s or commissioner’s report to
General Court, the Clerks of the General Court or any committee
within the General Court, shall submit to the appropriate com-
mittee of the General Court written comments on such report.
Such comments may include such recommendations as the board
deems appropriate. For purposes of this section, the term appro-
priate committees of the General Court means the House and
Senate Committees on Ways and Means and the Joint Committee
on Health Care.

89
90
91
92
93
94
95
96
97
98
99

100
101
102 (b) The board shall consult periodically with the chairmen and

ranking members of the appropriate committee of the General
Court regarding the board’s agenda and progress towards
achieving the agenda. The board may conduct additional reviews,
and submit additional reports to the appropriate committees of the
General Court, from time to time on such topics relating to the
work of the board as may be requested by such chairmen and
members and as the board deems appropriate. For purposes of this
section, the term appropriate committee of the General Court
means the house and senate committee on ways and means and the
joint committee on health care. In order to carry out additional
reviews and reports, the board shall (a) utilize existing informa-
tion, both published and unpublished, where possible, collected
and assessed either by its own staff or under other arrangements
made in accordance with this section, (b) carry out original
research and experimentation, where existing information is inad-
equate, and (c) adopt procedures allowing any interested party to
submit information for the board’s use in making reports and rec-
ommendations.

103
104
105
106
107
108
109
110
11l
112
113
114
115
116
117
118
119
120

(c) Upon unanimous consent, the board may call an administra-
tive hearing by calling before it, the president, executive director,
owner, chief executive officer or chairman of the board of trustees
of a health care facility where said health care facility has
requested distressed hospital funds provided for by the Common-
wealth, or has met one or more of the conditions set forth in
section 6. The board shall give at least seven days notice prior to

121
122
123
124
125
126
127
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said administrative hearing and shall contain a written explanation
of why said health care facility is being called to an administrative
hearing, the date, location and time of the meeting and what infor-
mation said health care facility must provide to the board. All
board members must be present at said administrative hearing.
Any information provided to the board or its members as a part of
the meeting, shall not be a public record as defined in section 7 of
chapter 4, shall be confidential and shall not be subject to sub-
poena or discovery or introduced into evidence in any Judicial or
administrative proceeding, except as otherwise specifically pro-
vided by law. Said administrative hearing shall not be open to the
public. Said administrative hearing shall be used to determine the
health care facilities’ turnaround plan to address the issue raised
by the board.

128
129
130
131
132
133
134
135
136
137
138
139
140
141

(d) The board shall transmit to the secretary or commissioner of
a health related agency a copy of each report submitted under this
subsection and shall make such reports available to the public.

142
143
144

(e) The board may secure directly from any department or
agency of the Commonwealth information necessary to enable it
to carry out this section. Upon request of the secretary of execu-
tive office of health and human services, the head of that depart-
ment or agency shall furnish that information to the board on an
agreed upon schedule.

145
146
147
148
149
150

Section 5. Advisory Council.151
152 (a) There is hereby established an Advisory Council, herein

referred to as the “Council”. The council shall consist of 13 mem-
bers, composed of and appointed in accordance with the
following:

153
154
155
156 1. Three individuals with national recognition for their exper-

tise in health finance and economics, actuarial science, health
facility management, health plans or integrated delivery systems,
one of which shall be appointed by the President of the Senate,
one of which shall be appointed by the Speaker of the House of
Representatives, one of which shall be appointed by the Governor
from a list of seven qualified persons recommended by the Har-
vard School of Public Health;

157
158
159
160
161
162
163
164 2. Two physicians or other health professionals, one of which

shall be appointed by the President of the Senate and one of which
shall be appointed by the Speaker of the House of Representatives

165
166
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from a list of five qualified persons jointly recommended by the
Massachusetts Medical Society, the Massachusetts Nurses Associ-
ation and the Massachusetts Organization ofNurse Executives;

167
168
169

3. Two individuals skilled in the conduct and interpretation of
biomedical, health services, and health economics research or
with expertise in outcomes and effectiveness research and tech-
nology assessment, one of which shall be appointed by the Presi-
dent of the Senate and one of which shall be appointed by the
Speaker of the House of Representatives from a list of five quali-
fied persons recommended by the Massachusetts Institute of Tech-
nology;

170
171
172
173
174
175
176
177

4. Two consumers, one of which should represent the elderly,
one of which shall be appointed by the President of the Senate and
one of which shall be appointed by the Speaker of the House of
Representatives from a list of five qualified persons recommended
by Health Care for All;

178
179
180
181
182

5. One representative of a teaching hospital, appointed by the
Governor from a list of three qualified persons recommended by
the Massachusetts Hospital Association;

183
184
185
186 6. One representative of a community hospital, appointed by

the Governor from a list of three qualified persons recommended
by the Massachusetts Hospital Association;

187
188

7. One representative of a community health center, appointed
by the Governor from a list of three qualified persons recom-
mended by the Massachusetts Association of Community Health
Centers;

189
190
191
192
193 8. One representative of a long term care facility, appointed by

the Governor from a list of three qualified persons recommended
by the Massachusetts Extended Care Federation.

194
195

(b) Individuals who are directly involved in the provision, or
management of the delivery, of items and services covered under
this title shall not constitute a majority of the membership of the
board. The individuals appointed should provide a mix of dif-
ferent professionals, broad geographic representation, and a bal-
ance between urban and rural representatives.

196
197
198
199
200
201
202 (c) In the case of each appointment to be made from a list sup-

plied by a specified organization, it is incumbent upon that organi-
zation to consult with and provide a list that reflects the input of
other equivalent organizations representing similar interests. Each

203
204
205
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appointing authority will have the discretion to request additions
to the list originally submitted. Additional names will be provided
not later than 15 days after such request. The appointing authority
shall make appointments no later than 90 days after receipt of the
original list. If, for any reason, any specified organization sup-
plying a list should cease to exist, then the respective appointing
authority shall specify a new equivalent organization to fulfill the
responsibilities of this act.

206
207
208
209
210
211
212
213

(d) The members shall annually elect, by a majority vote of the
members, a chairperson and a vice chairperson of the council.

214
215

(e) Seven members shall constitute a quorum for the transaction
of any business, and the act by the majority of the members pre-
sent at any meeting in which there is a quorum shall be deemed to
be the act of the council.

216
217
218
219

(f) The secretary of the executive office of health and human
services shall establish a system for public disclosure by members
of the council of financial and other potential conflicts of interest
relating to such members.

220
221

223
224 (g) The council shall meet at least once every two months, and

may provide for special meetings as it deems necessary. Meeting
dates shall be set by a majority vote of the members of the council
or by the call of the chairperson upon seven days’ notice to all
council members, unless time is of the essence.

225
226
11l
228
229 (h) No appointed members shall be eligible to serve more than

two full consecutive terms of three years. Vacancies on the
council shall be filled in the same manner in which they were
originally designation under subsection within 60 days of the
vacancy. A member may be removed for just cause by the
appointing authority after recommendation by a vote of at least 12
members ofthe council.

230
231
232
233
234
.235
236 Section 6. Creation of Receivership or Administrative Supervi-
237 sion.
238 Any administrative supervision or rehabilitation of a health care

facility shall be instituted on the grounds that the health care
facility is in unsound financial condition, the health care facility’s
business policies or methods are unsound or improper, the health
care facility’s condition or management is such as to render its
further transaction of business hazardous to the public or to its
members or creditors, the health care facility is transacting busi-

239
240
241
242
243
244



(January10 SENATE No. 708

ness fraudulently, the health care facility, its management, its
owner(s) or its officers or agents have refused to submit to an
examination, or the health care facility has attempted or is
attempting to compromise with its creditors on the ground that it
is financially unable to pay its bills in full.

245
246
247
248
249

Section 7. Conditions of Receivership or Administrative Super-
vision.

250
251

The purpose of an administrative supervision or a receivership
created under this section is to safeguard the health, safety, and
continuity of care of residents and patients and to protect them
from adverse health effects. An administrative supervisor or a
receiver shall not take any actions or assume any responsibilities
inconsistent with this purpose. No person shall impede the opera-
tion of a receivership or administrative supervision created under
this section. After the appointment of a receiver, there shall be an
automatic stay of any action that would interfere with the func-
tioning of the health care facility, including, but not limited to,
cancellation of insurance policies executed by the licensee, owner,
or operator, termination of utility services, attachments or setoffs
of resident trust funds or working capital accounts, and reposses-
sion of equipment used in the health care facility. The stay shall
not apply to any licensure, certification, or injunctive action taken
by the department.

252
253
254
255
256
257
258
259
260
261
262
263
264
265
266
267
268 Section 8. Procedure for Appointment.
269 (a) The department may act as an administrative supervisor

when the health care facility has met one or more of the condi-
tions set forth in section 6. The department shall maintain the
authority as an administrative supervisor until the facility has
complied with federal and state law or demonstrated management
capability to ensure continued compliance and the health and
safety of the residents, he board, as established in section 2, and
in consultation with the council, as established in section 5, shall
set forth the duties of the administrative supervisor, including, but
not limited to the termination of the administrative supervision.
The department, acting as the administrative supervisor may con-
tract with a third party to provide said services. The health care
facility under said administrative supervision shall incur the costs
of said supervision. If the health care facility is not able to meet
said costs, the uncompensated care pool as established in

270
271
272
273
274
275
276
11l
278
279
280
281
282
283
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Chapter 118G, shall incur the costs. Said health care facility shall
also comply with said administrative supervision or be subject to a
fine not to exceed $lOOO a day or other penalties as provided by
the attorney general.

284
285
286
287

(b) The department may file a petition for the appointment of a
receiver in the district court of the county where the health care
facility is located and shall request that a receiver be appointed for
the health care facility, when the department has revoked the
license of a health care facility, where the health care facility is
facing severe financial hardship or if the department determines a
situation exists which constitutes an imminent threat to health or
safety of the patients or residents of a health care facility, in addi-
tion to the health care facility meeting one or more of the condi-
tions set forth in section 6.

288
289
290
291
292
293
294
295
296
297

(c) When the department is filing for a petition for the appoint-
ment of a receiver, the court shall, pursuant to chapter 30A, expe-
ditiously hold a hearing on the petition within seven days after the
petition is filed. The commissioner of the department shall present
evidence at the hearing in support of the petition. The licensee,
owner, or operator may also present evidence, and both parties
may subpoena witnesses. The court shall grant the petition if it
finds the department is substantially justified in concluding there
was an imminent threat to life or health of the residents or patients
or if it finds that the health or safety of the patients or residents at
the health care facility would be seriously threatened if a condi-
tion existing at the time the petition was filed is permitted to con-
tinue. In making its decision the court shall consider the matters
the department considered in reaching its decision, based upon
evidence concerning the physical plant, the financial statements or
financial records or the program and services offered by the health
care facility and any other matters bearing on the ability of the
facility to provide for the health or safety of its residents, but not
solely upon evidence that a health care facility has been denied a
license to operate as a health care facility or has had a previously
issued license revoked. If the court grants the petition, the court
shall appoint a receiver. Any receiver appointed shall comply the
following sections in this act. Neither the department nor the court
may terminate the appointment of a receiver appointed under this
section until the facility has complied with federal and state law

298
299
300
301
302
303
304
305
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307
308
309
310
311
312
313
314
315
316
317
318
319
320
321
322
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and demonstrated management capability to ensure continued
compliance and the health and safety of the residents.

323
324

Section 9. Procedure for Control.325
(a) The department may take immediate control of a health care

facility and appoint an interim receiver, when the department has
revoked the license of a health care facility, where the health care
facility is facing severe financial hardship or if the department
determines a situation exists which constitutes an imminent threat
to health or safety of the patients or residents of a health care
facility, in addition to the health care facility meeting one or more
of the condition set forth in section 6. If the department takes con-
trol of a health care facility, then said department shall, within ten
days of taking control of a facility, petition the district court of the
district in which the facility is located to establish a receivership.

326
327
328
329
330
331

-■> -> •">332
333
334
335
336

(b) If an interim receiver is appointed, notice of the petition and
order shall be served on the licensee, owner, operator, or adminis-
trator of the health care facility within seventy-two hours after the
entry of the order. The petition and order may be served by any
method specified in the General Laws or the court may permit
substitute or constructive service when service cannot be made
with reasonable diligence.

337
338
339
340
341
342
343
344 (c) A hearing on the petition and temporary order shall be held

within seventy-two hours after notice has been served unless the
licensee, owner, or operator consents to a later date. After the
hearing the court may terminate, continue, or modify the tempo-
rary order. If the court determines that the department did not
have probable cause to submit the affidavit in support of the
appointment of the temporary receiver, the court shall have the
jurisdiction to determine and award compensatory damages
against the state to the owner or operator. If the licensee, owner,
or operator informs the court at or before the time set for hearing
that he or she does not object to the petition, the court shall waive
the hearing and at once appoint a receiver for the health care
facility.

345
346
347
348
349
350
351
352
353
354
355
356

(d) If the court grants the petition, the court shall reconfirm the
appointment of the interim receiver or appoint a new receiver.
Any receiver reconfirmed or appointed shall comply the following
sections. Neither the department nor the court may terminate the
appointment of a receiver appointed under this section until the

357
358
359
360
361
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facility has complied with federal and state law and demonstrated
management capability to ensure continued compliance and the
health and safety of the residents.

362
363
364

Section 10. Appointment of a Receiver.365
The court shall appoint as receiver the commissioner of the

department, who then may designate a qualified individual, not
employed by this state or its political subdivisions or a nonprofit
organization to execute the receivership upon approval by the
court. When a receiver is appointed, the licensee, owner, or oper-
ator shall be divested of possession and control of the health care
facility in favor of the receiver. The appointment of the receiver
shall not affect the rights of the owner or operator to defend
against any claim, suit, or action against such owner or operator or
the health care facility, including, but not limited to, any licensure,
certification, or injunctive action taken by the department.

366
367
368
369
370
371
372
373
374
375
376

Section 11. Duty of a Receiver.377
378 (a) The receiver appointed by the court shall use the income

and assets of the health care facility to maintain and operate the
health care facility and to attempt to correct the conditions that
constitute a threat to the patients or residents. The receiver may
not liquidate the assets of the health care facility. A receiver
shall:

379
380
381
382
383
384 1. Take such action as is reasonably necessary to protect and

conserve the assets or property of which the receiver takes posses-
sion or the proceeds of any transfer of the assets or property and
may use them only in the performance of the powers and duties
set forth in this chapter or by order of the court;

385
386
387
388
389 2, Apply the current revenue and current assets of the health

care facility to current operating expenses and to debts incurred
by the licensee, owner, or operator prior to the appointment of the
receiver. The receiver may apply to the court for approval for pay-
ment of debts incurred prior to appointment if the debts appear
extraordinary, of questionable validity, or unrelated to the normal
and expected maintenance and operation of the health care facility
or if the payment of the debts will interfere with the purposes of
the receivership. The receiver shall give priority to expenditures
for current, direct resident care, including nursing care, social
services, dietary services, and housekeeping;

390
391
392
393
394
395
396
397
398
399
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3. Be responsible for the payment of taxes against the health
care facility which become due during the receivership, including
property taxes, sales and use taxes, withholding, taxes imposed
pursuant to the Federal Insurance Contributions Act, and other
payroll taxes, but not including state and federal taxes which are
the liability of the owner or operator;

400
401
402
403
404
405

4. Be entitled to and take possession of all property or assets of
residents or patients, which are in the possession of the licensee,
owner, operator, or administrator of the health care facility. The
receiver shall preserve all property, assets, and records of resi-
dents or patients of which the receiver takes possession and shall
provide for the prompt transfer of the property, assets, and neces-
sary and appropriate records to the alternative placement of any
transferred or discharged resident;

406
407
408
409
410
411
412
413
414 5. Upon order of the court, provide for the orderly transfer of

all residents or patients in the health care facility to other suitable
facilities if correction of violations of federal and state laws and
regulations is not possible or cannot be completed in a timely
manner or there are reasonable grounds to believe the health care
facility cannot be operated on a sound financial basis and in com-
pliance with all applicable federal or state laws and regulations or
make other provisions for the continued health, safety, and wel-
fare of the residents or patients;

415
416
417
418
419
420
421
422
423 6. Perform regular accountings; and
424 7. Make periodic reports to the court and attorney general and if

the commissioner of the department is not the receiver, the depart-
ment.

425
426
427 (b) A receiver appointed under this chapter may exercise those

powers and shall perform those duties set out by the court. A
receiver may:

428
429

1. Assume the role of administrator and take control of day-to-
day operations or name an administrator to conduct the day-to-day
operations of the health care facility subject to the supervision and
direction of the receiver;

430
431
432
433

2. Remedy violations of federal and state laws and regulations
governing the operation of the health care facility;

434
435

3. Let contracts and hire agents and employees, including legal
counsel, to carry out the powers and duties ofthe receiver; and

436
437
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4. Hire or discharge any employees including the administrator.438
Section 12. Termination of Receivership.439
(a) A receivership established under this chapter may be termi-

nated by the district court, which established it after a hearing
upon an application for termination. The application may be filed:

440
441
442

1. Jointly by the receiver and the current licensee of the health
care facility which is in receivership, stating that the deficiencies
in the operation, maintenance, or other circumstances which were
the grounds for establishment of the receivership have been cor-
rected and that there are reasonable grounds to believe that the
health care facility will be operated in compliance with all applic-
able statutes and the rules and regulations adopted and promul-
gated pursuant thereto;

443
444
445
446
447
448
449
450

2. By the current licensee of the health care facility, alleging
that termination of the receivership is merited for the reasons set
forth in this subsection, but that the receiver has declined to join
in the petition for termination of the receivership;

451
452
453
454
455 3. By the receiver, stating that all residents or patients of the

health care facility have been relocated elsewhere and that there
are reasonable grounds to believe it will not be feasible to again
operate the health care facility on a sound financial basis and in
compliance with federal and state laws and regulations and asking
that the court approve the surrender of the license of the health
care facility to the department and the subsequent return of the
control of the premises of the health care facility to the owner of
the premises; or

456
457
458
459
460
461
462
463
464 4. By the department stating that (a) the deficiencies in the

operation, maintenance, or other circumstances which were the
grounds for establishment of the receivership have been corrected
and that there are reasonable grounds to believe that the health
care facility will be operated in compliance with all applicable
statutes and the rules and regulations adopted and promulgated
pursuant thereto or (b) stating that there are reasonable grounds to
believe that the health care facility cannot be operated in compli-
ance with federal or state law and regulations and asking that the
court order the removal of the residents or patients to appropriate
alternative placements, the closure of the facility, and the license,
it any, surrendered to the department or that the health care

465
466
467
468
469
470
471
472
473
474
475
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facility be sold under reasonable terms approved by the court to a
new owner approved for licensure by the department.

476
477

(b) If the receivership has not been terminated within eighteen
months after the appointment of the receiver, the court shall, after
hearing, order either that the health care facility be closed after an
orderly transfer of the residents or patients to appropriate alterna-
tive placements or that the health care facility be sold under rea-
sonable terms approved by the court to a new owner approved for
licensure by the department. The receivership period may be
extended as necessary to protect the health, safety, and welfare of
the residents or patients.

478
479
480
481
482
483
484
485
486

(c) Upon the termination of the receivership, the receiver shall
render a complete accounting to the court and shall dispose of sur-
plus funds as the court directs.

487
488
489

Section 13. Receivership; payment of expenses.490
(a) The health care facility for which a receiver is appointed

shall be responsible for payment of the expenses of a receivership
established under this chapter unless the court directs otherwise.
The expenses include, but are not limited to:

491
492
493
494
495 1. Compensation for the receiver and any related receivership

expenses;496
497 2. Expenses incurred by the health care facility for the contin-

uing care of the residents or patients of the health care facility;498
499 3. Expenses incurred by the health care facility for the mainte-

nance of buildings and grounds of the health care facility; and500
501 4. Expenses incurred by the health care facility in the ordinary

course of business, such as employees’ salaries and accounts
payable.

502
503

Section 14. Action against receiver; requirements504
No person shall bring an action against a receiver appointed

under this chapter without first securing leave of the court. The
receiver is liable in his or her personal capacity for intentional
wrongdoing or gross negligence. In all other cases, the receiver is
liable in his or her official capacity only, and any judgment ren-
dered shall be satisfied out of the receivership assets. The receiver
is not personally liable for the expenses of the health care facility
during the receivership. The receiver is an employee of the state
only for the purpose of defending a claim filed against the

505
506
507
508
509
510
511
512
513



172005) SENATE No. 708

receiver. The Attorney General shall defend or arrange for the
defense of all suits filed against the receiver personally.

514
515

Section 15. Receivership; Acts Not Precluded; Effect on
Liability.

516
517

This chapter shall not;518
1. Preclude the sale or lease of a health care facility as other

wise provided by law; or
519
520

2. Affect the civil or criminal liability of the licensee, owner, or
operator of the health care facility placed in receivership for any
acts or omissions of the licensee, owner, or operator, which
occurred before the receiver was appointed.

521
522

523
524

Section 16. Health Care Facility Insolvency.525
(a) In the event of the insolvency of a health care facility526
1. A health care provider shall not be liable to any health plan

for any covered health services provided to the member of said
plan, except as provided in subsection (c);

527
528
529

2. A health plan or any representative of a health plan may not
collect or attempt to collect money owed to the health plan by a
health care facility;

530
531
532

3. A health plan or any representative of a health plan may not
maintain any action against a health care facility to collect or
attempt to collect any money owed to the health plan by a health
care facility.

5”) -»33

534
535
536
537 (b) Notwithstanding any other provision of this section, a health

plan or representative of a health plan may collect or attempt to
collect from a health care facility:

3/

538
539
540 1. A co-payment, deductible, or co-insurance amounts paid by

the health plan member to the health care provider for covered
services provided by the health care provider, or

541
542
543 2. A payment or charges for services not covered under the

health plan member’s contract.544
545 Section 17. Data Submission
546 (a) Every health care facility shall annually file with the depart-

ment, within 120 days of the close of its fiscal year, a report veri-
fied by at least two principal officers and covering its preceding
tiscal year; provided that, if the commissioner of said department
determines that a threat of insolvency exists with respect to a
health care facility, he may require that such report be made avail-

547
548
549
550
551
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able prior to the expiration of said 120 days. The report shall
include:

552
C 'I553

1. Financial statements of the health care facility on a form
approved by the commissioner of the department, with any addi-
tional information the commissioner may require for the purpose
of eliciting a complete and accurate exhibit of the condition and
transactions of the health care facility, certified by a certified
public accountant;

554
555
556
557
558
559

2. Statistics relating to the cost of operations and the pattern of
utilization of services in the previous fiscal year; and

560
561

3. Such other information as the commissioner of the depart-
ment may reasonably require relating to the past performance of
the health care facility.

562
563
564

(b) All financial information reflected in the annual report shall
be maintained and prepared in accordance with statutory
accounting practices and procedures prescribed or permitted by
the commissioner of the department. The commissioner of the
department may require that the annual report be maintained and
prepared in accordance with the Annual Statement Instructions
and Accounting Practices and Procedures Manual adopted by the
National Association of Insurance Commissioners unless further
modified by the commissioner of the department as deemed
appropriate.

565
566
567
568
569
570
571
572
573
574
575 (c) The commissioner of the department may make an examina-

tion of the affairs of a health care facility when the commissioner
of the department deems prudent, but in any event not less fre-
quently than once every two years. Health care facilities shall be
examined in all respects as companies subject to section 4 of
chapter 175.

576
577
578
579
580

SECTION 6. There shall be a Health Care Facility Solvency
special commission consisting of the chairs of the joint committee
on health care, the Attorney General, the commissioner of the
division of insurance, the secretary of the executive office of
health and human services, a representative of Massachusetts
Home Care Association, a representative of the Massachusetts
Extended Care Federation, a representative of the Home and
Health Care Association, a representative from the Massachusetts
Hospital Association, a representative from a teaching hospital, a

1

i

4
5

6
7
8
9
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10 representative from a community hospital, and a representative
11 from a community health center. The commission shall review and
12 make recommendations on the creation and requirement of sol-
-13 vency standards, including but not limited to net worth standards,
14 for licensed institutions providing health care services or a health
15 care setting, including, but not limited to, hospitals and other
16 licensed inpatient centers, licensed health care provider groups,
17 ambulatory surgical or treatment centers, skilled nursing centers,
18 residential treatment centers, and rehabilitation and other thera-

-19 peutic health settings. The commission shall report to the Clerks
20 ofthe General Court on its findings not later than January 1, 2005.
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