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consumers in electronic fund transfers. Banks and Banking.

®(jc Commontoealrt) of itlagfiacbuKcttsf

In the Year One Thousand Nine Hundred and Eighty-One.

A n A c t  to  p r o v id e  for  t h e  e s t a b l is h m e n t  a n d  o p e r a t io n  of  elec
t r o n ic  BRANCHES OF FINANCIAL INSTITUTIONS AND FOR THE PRO
TECTION OF CONSUMERS IN ELECTRONIC FUND TRANSFERS.

Be it enacted by the Senate and House o f Representatives in General 
Court assembled, and by the authority o f the same, as follows:

1 SECTION 1. The General Laws are hereby amended by insert-
2 ing after chapter 167A the following chapter —

3 CHAPTER 167B
4 ELECTRONIC BRANCHES AND ELECTRONIC FUND
5 TRANSFERS

6 Section I. Definitions.
7 The following words as used in this chapter, unless the context
8 otherwise requires, shall have the following meanings: —
9 “Accepted Access Device,” — an access device to a consumer’s

10 account for the purpose of initiating electronic fund transfers when
11 the consumer to whom such card, code, or other means of access
12 was issued has requested, received and signed a receipt for, or has
13 signed, or has used, or authorized another to use such card, code, 

114 or other means of access for the purpose of transferring money
15 between accounts or obtaining money, property, labor or services;
16 “Access Device,” a card, code, or other means of access or any
17 combination thereof, other than a check, draft or similar paper
18 instrument, by the use of which a consumer may initiate an elec-
19 tronic fund transfer;
20 “Account,” a demand deposit, negotiable withdrawal order
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account, savings deposit, share account or other consumer asset 
account, other than an occasional or incidental credit balance in an 
open end credit plan as defined in chapter 140C, established pri
marily for personal, family or household purposes, but such term 
does not include an account held by a financial institution pursuant 
to a bona fide trust agreement;

“Board,” the Board of Governors of the Federal Reserve 
System;

“Business Day,” any day on which the offices of the consumer’s j 
financial institution involved in an electronic fund transfer are 
open to the public for carrying on substantially all of its business 
functions;

“Central Routing Unit,” a facility where electronic impulses or 
other indicia of a transaction originating at an electronic branch 
are received and are routed and transmitted to a financial institu- 
tuion, or to a data processing center, or to another central routing 
unit, wherever located;

“Commissioner,” the commissioner of banks;
“Consumer,” a natural person;
“Data Processing Center,” a facility, wherever located, at which 

electronic impulses or other indicia of a transaction originating at 
an electronic branch are received and are processed in order to 
enable the electronic branch to perform any authorized function;

“Electronic Branch,” an electronic device, other than a tele
phone operated by a consumer, through which a consumer may 
initiate an electronic fund transfer. Such term includes, but is not 
limited to, point-of-sale terminals, automated teller machines, and 
cash dispensing machines. Such term does not include a teller 
machine or similar device located on the premises of and operated 
solely by an employee of a financial institution, and for purposes of 
sections three and four of this chapter such term also does not 
include an automated teller machine or similar device located on 
the premises of a financial institution. An electronic branch shall t 
not be considered a branch in chapters 168, 170, 171, 172 and 172A.I

“Electronic Fund Transfer,” any transfer of funds, other thana 
transaction originated by check, draft, or similar paper instrument, 
which is initiated through an electronic branch telephonic instru
ment, or computer or magnetic tape so as to order, instruct, or 
authorize a financial institution to debit or credit an account. Such 
term includes, but is not limited to, point-of-sale transfers, auto-
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61 mated teller machine transactions, direct deposits or withdrawals
62 of funds, and transfers initiated by telephone. Such term does ot
63 include
64 (A) any check guarantee or authorization service which does not
65 directly result in a debit or credit to a consumer’s account;
66 (B) any transfer of funds, other than those processed by auto-
67 mated clearinghouse, made by a financial institution on behalf of a
68 consumer by means of a service that transfers funds held at either
69 Federal Reserve banks or other depository institutions and which
70 is not designed primarily to transfer funds on behalf of a consumer;
71 (C) any transfer the primary purpose of which is the purchase or
72 sale of securities or commodities regulated by the Securities and
73 Exchange Commission or the Commodities Futures Trading
74 Commission.
75 (D) any transfer under an agreement between a consumerand a
76 financial institution which provides that the institution will initiate
77 individual transfers without a specific request from the consumer:
73 (1) between a consumer’s accounts within the financial institu-
79 tion, such as a transfer from a checking account to a savings
80 account;
81 (2) into a consumer’s account by the financial institution, such
82 as the crediting of interest to a savings account (except that the
83 financial institution is subject to sections 7(2), 20 and 21); or
84 (3) from a consumer’s account to an account of the financial
85 institution, such as a loan payment (except that the financial
86 institution is subject to sections 7(1), 20 and 21).
87 (E) any transfer of funds which is initiated by a telephone
88 conversation between a consumer and an officer or employee of a
89 financial institution which is not pursuant to a prearranged plan
90 and under which periodic or recurring transfers are not
91 contemplated.
92 “Error,” an error consists of

& 93 (1) an unauthorized electronic fund transfer;
94 (2) an incorrect electronic fund transfer from or to the con-
95 sumer’s account;
96 (3) the omission from a periodic statement of an electronic fund
97 transfer affecting the consumer’s account which should have been
98 included;
99 (4) a computational error by the financial institution;

100 (5) the consumer’s receipt of an incorrect amount of money



4 HOUSE — No. 1759 [January

101 from an electronic branch;
102 (6) a consumer’s request for additional information or clarifica-
103 tion concerning an electronic fund transfer or any documentation
104 required by this chapter; or
105 (7) any other e rro r described in regulations of the
106 commissioner.
107 “Financial Institution,” a state or national bank, a state or
108 federal savings and loan associaton, a state or federal mutual
109 savings bank, a co-operative bank, a state or federal credit union,
110 any person doing a business similar to any business referred to in
111 section one of chapter 167 or any other person who directly or
112 indirectly holds an account belonging to a consumer. The term also 
1 13 includes any person who issues an access device and agrees with a 
1 14 consumer to provide electronic fund transfer services; provided,
| 15 however, that for the purposes of the first, second and third para- 
1 16 graphs of section 3 of this chapter, and for the purposes of section 4 
117 of this chapter, the term “financial institution” shall mean bank as 
1 |g defined in section one of chapter 167;
I 19 “Office,” shall mean a main office or branch office as authorized
120 in chapters 168, 170, 171, 172, 172A or under applicable federal law
12 1 regulation. An electronic branch shall not be considered an office;
122 “Official Board Interpretation,” a formal interpretation issued
123 by the Board and designated by the Board as constituting an
124 official Board interpretation;
125 “Official Staff Interpretation,” an interpretation issued by an
126 official duly authorized by the Board to issue such interpretation,
127 and designated by the official as constituting an official staff
128 interpretation;
129 “Organization,” any person, corporation, association or part-
130 nership which assists or provides services to a financial institution in
131 order to make available electronic fund transfers. A financial
132 institution shall not be considered an organization.
133 “Preauthorized Electronic Fund Transfers,” an electronic fund
134 transfer authorized in advance to recur at substantially regular
135 intervals; and
136 “Unauthorized Electronic Fund Transfer,” an electronic fund
137 transfer from a consumer’s account initiated by a person otherthan
138 the consumer without actual authority to initiate such transfer
139 and from which the consumer receives no benefit, but the term does
140 not include any electronic fund transfer
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141 (A) initiated by a person other than the consumer who was
]42 intentionally furnished with the access device to such a consumer’s
143 account by such a consumer unless the consumer has notified the
144 financial institution involved that transfers by such other person
145 are no longer authorized,
146 (B) initiated with fraudulent intent by the consumer or any
147 person acting in concert with the consumer.
148 Section 2. Regulations
149 (a) The commissioner may prescribe from time to time such
150 regulations as may be necessary or proper in carrying out the
151 purposes of Chapter 167B of the General Laws. Such regulations
152 shall be consistent, where applicable, with the regulations promul-
153 gated by the Board under the Electronic Funds Transfer Act (P.L.
154 95-630, Title XX). A regulation adopted by the commissioner is
155 not inconsistent with the regulations promulgated by the Board if
156 the protection such regulation affords consumers is equal to or
157 greater than the protection afforded by the Board’s regulations. If
158 the commissioner adopts regulations similar to the Board’s regula-
159 tions, and the Board subsequently amends any provisions of said
160 regulations, the commissioner shall, as soon as practicable after the
161 Board’s promulgation of the amendment, commence an amend-
162 ment process under Chapter 30A, Section 2, of the General Laws
163 with a view toward determining if the provisions of this chapter
164 would be supported b v the adoption of a similar amendment to the
165 commissioner’s regulations.
166 (6) The commissioner may issue from time to time advisory
167 rulings under Chapter 30A, Section 8, of the General Laws inter-
168 preting any provision of this chapter or the regulations issued
169 hereunder. Each official Board interpretation or official staff inter-
170 pretation that interprets a provision of the regulations promul-
171 gated under the Electronic Funds Transfer Act (P.L 95-630, Title
172 XX) that is similar in substance to a provision of this chapter or the
173 regulations issued hereunder, shall, until rescinded by the Board, 

Pi 74 be deemed by the commissioner to be an advisory ru ing issued by
175 the commissioner under Chapter 30A, Section 8, of the General
176 Laws.
177 If the commissioner determines that any official Board interpre-
178 tation or official staff interpretation that is deemed to be an advi-
179 sory ruling is contrary to the purposes or meaning of this chapter or
180 the regulations issued hereunder, the commissioner shall, within 60
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181 days of the effective date of such official Board interpretation or
182 official staff interpretation, issue an advisory ruling under Chapter
183 30A, Section 8 identifying the official Board interpretation or
184 official staff interpretation in question, setting forth the reasons
185 why it is deemed to be contrary to the purposes or meaning of this
186 chapter or the regulations issued hereunder and setting forth the
187 commissioner’s interpretation of the provisions of this chapter or
188 the regulations issued hereunder similar in substance to the regula-
189 tions promulgated under the Electronic Funds 1 ransfer Act (P.L.
190 95-630, Title XX). Any advisory ruling issued under this paragraph
191 snail be submitted to the state secretary in accordance with Chap-
192 ter 30A, Section 6A, of the General Laws for codification in the
193 Code of Massachusetts Regulations, and shall be published in the
194 Massachusetts Register, in accordance with Chapter 30A, Section
195 6, of the General Laws.
196 Any person may request a reconsideration of an advisory ruling
197 by the commissioner issued under the preceding paragraph by
198 sending a written request for such reconsideration to the commis-
199 sioner at any time before 30 days after the publication of the
200 advisory ruling in the Massachusetts Register which contains a
201 statement setting forth in full the reasons why the person making
202 the request believes reconsideration would be appropriate, and
203 specifying and discussing the applicability of the relevant facts,
204 statutes and regulations. Within 15 business days of receipt of such
205 request for reconsideration, a response will be sent to the person
206 making the request, or an acknowledgement will be sent that sets a
207 reasonable time within which such response will be given.
208 (c) The commissioner may issue model clauses, consistent with
209 the model clauses issued by the Board, for optional use by financial
210 institutions to facilitate compliance with the disclosure require-
211 ments of section 8 and to aid consumers in understanding the rights
212 and responsibilities of participants in electronic fund transfers by
213 utilizing readily understandable language.
214 (d) Regulations prescribed hereunder may contain such classifi-
215 cations, differentiations, or other provisions, and may provide for
216 such adjustments and exceptions for any class of electronic fund
217 transfers, as in the judgment of the commissioner are necessary or
218 proper to effectuate the purposes of this chapter to prevent circurn-
219 vention or evasion thereof, or to facilitate compliance therewith.
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220 (e) In the event that electronic fund transfer services are made
221 available to consumers by a person other than a financial institu-
222 tion holding a consumer’s account, the commissioner shall by
223 regulation assure that the disclosures, protections, responsibilities.
224 and remedies created by this chapter are made applicable to such
225 persons and services, and such regulations shall be consistent with
226 the regulations issued by the Board, where applicable. A regulation
227 adopted by the commissioner is not inconsistent with the regula- 

1 228 tions issued by the Board if the protection such regulation affords
229 consumers is equal to or greater than the protection afforded by the
230 Board’s regulations.
231 Section 3. Enabling Powers
232 After a vote of its Board of Trustees or Directors, a financial
233 institution or organization, except as otherwise provided in this
234 section, may apply to the commissioner for approval to purchase,
235 establish, install, operate, lease and use individually or with any
236 other financial institution or organization or share with any other
237 financial institution or organization any number of manned or
238 unmanned electronic branches at which a customer may make
239 deposits, withdrawals, transfers of funds, obtain advances against
240 preauthorized lines of credit, cash checks and pay obligations;
241 provided, however, that withdrawals from such electronic branch-
242 es, other than those located at an office of such financial institution
243 or organization, shall be made only from a demand deposit ac-
244 count, negotiable withdrawal order account, or statement account
245 or against preauthorized line of credit. The commissioner shall
246 approve such application if, in his opinion, such action will pro-
247 mote a sound banking sytem which provides for the needs of the
248 people and business, encourages competition, discourages monop-
249 olies and does not ignore legislative policies.
250 The commissioner shall determine the amount which a financial
251 institution may invest in the purchase, establishment, installation, 

1252 operation, lease, use or sharing of electronic branches. In making
253 such determination, the commissioner shall consider the amount
254 already invested by such financial institution for the transaction of
255 its business and the current financial condition of such financial
256 institution.
257 There shall be no geographical limitation on the location of such
258 electronic branches; provided, however, that the site location for
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259 such electronic branches shall be subject to approval by and reason-
260 able regulations of the commissioner and provided, further, that
261 no electronic branch shall be located in a mobile unit or upon
262 premises where there occurs legalized gambling, other than a state
263 lottery.
264 A financial institution or organization shall adopt and maintain
265 safeguards to insure the safety of a customer using the electronic
266 branch to insure the safety of the funds, items and other informa-
267 tion at the electronic branch and to assist in the identification and
268 apprehension of criminals. The commissioner shall promulgate
269 rules and regulations establishing minimum standards for such
270 safeguards. Such safeguards shall be in place and operational at the
271 time such electronic branch begins to transact business.
272 Such electronic branches shall not be used to apply for or to
273 open a new account with or to apply for or to obtain a loan, other
274 than against a preauthorized line of credit, or authorization of a
275 new line of credit from any financial institution. Nor shall any such
276 electronic branch be used to solicit any additional services offered
277 by a financial institution or organization.
278 No such electronic branch located at other than the office of a
279 financial institution shall be manned or operated at any time by an
280 employee of any financial institution, holding company of a finan-
281 cial institution or affiliate thereof, or any organization except on a
282 temporary basis for the purpose of instructing operators or cus-
283 tomers, servicing the electronic branch or for the purpose of using
284 such electronic branch on said employee’s own behalf.
285 If the commissioner finds that a financial institution which is in
286 full compliance with this chapter is placed at a competitive disad-
287 vantage because such financial institution has not been permitted
288 to use one or more electronic branches or any equipment, regard-
289 less of location, which is interconnected with one or more electron-
290 ic branches and which is necessary to transmit, route and process
291 electronic impulses in order to enable the electronic branch to
292 perform any function for which it is designed on reasonable and
293 nondiscriminatory terms, the commissioner may issue regulations
294 mandating the shared use of any such electronic branches or
295 equipment, except for electronic branches which are located at any
296 office of a financial institution. Such regulations shall set forth the
297 conditions under which a financial institution may obtain manda-
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298 tory sharing, the procedures for doing so, the reasonable and
299 non-discriminatory terms, which shall include a reasonable return
300 on capital expenditures incurred in connection with its develop-
301 ment, installation and operation, the conditions of such mandato-
302 ry sharing including provisions on fair and reasonable advertising
303 and any other provisions which the commissioner deems necessary
304 or appropriate.
305 A financial institution may only purchase, establish, install, 

1306 operate, lease, use and share such electronic branches with another
307 financial institution or organization which complies with all appli-
308 cable provisions of this chapter; provided, however, that a finan-
309 cial institution shall receive certification of all such compliance
310 from the commissioner prior to any relationship with another
311 financial institution or organization.
312 No financial institution or bank holding company organized
313 under the laws of or having its main office in any other state and no
314 subsidiary of a bank holding company which bank holding corn-
315 pany is organized under the laws of or has its main office in any
316 other state shall purchase, establish, install, operate, lease or use
317 individually or with any financial institution or organization or
318 share with any financial institution or organization any such elec-
319 tronic branch in the Commonwealth, provided, however, that this
320 paragraph shall not apply to any electronic branch which is estab-
321 lished before the effective date of this Chapter, which performs no
322 transactions other than dispensing cash or travelers checks or both,
323 and which is limited to use solely by the customers of the financial
324 institution which established such electronic branch. For purposes
325 of this paragraph, the term “bank holding company” has the
326 meaning set forth in the Bank Holding Act of 1956(P.L.89-485), as
327 amended from time to time.
328 Section 4. Application process
329 An application filed with the commissioner to purchase, estab- 

*330 lish, install, operate, lease, use or share an electronic branch shall 
"331 contain the following information:
332 (a) the type of electronic branch applied for;
333 (b) the site location of such electronic branch with a general
334 description of the surrounding area;
335 (c) the services which may be performed at such electronic
336 branch;
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337 (d) whether the electronic branch will credit or debit a custom-
338 er’s account immediately or on a delayed basis;
339 (e) a description of the bonding or the contractual responsibili-
340 ties for any losses or unauthorized transactions if such electronic
341 branch is manned by a third party employee;
342 (f) if the electronic branch is to be shared, a list of other partic-
343 ipants and a specimen copy of the leasing agreement;
344 (g) the name and address of the owner of the electronic branch,
345 and if such owner is a subsidiary of another corporation, the name |
346 and address of the parent corporation;
347 (h) details regarding the applicant’s insurance program and, in
348 particular, considerations made relative to the proposed electronic
349 branch;
350 (i) an outline of the security provisions for the protection of the
351 electronic branch and the customers using it;
352 (j) the manner in which the electronic branch will be activated;
353 (k) specimen copies of all agreements or proposed agreements
354 relating to the operation or use relative to such electronic branch;
355 (1) a specimen copy of any contract between a financial institu-
356 tion and its customers;
357 (m) if the electronic branch is owned by the applicant, a descrip-
358 tion of the fixed assets costs and estimated operating expenses; and
359 (n) any such other information which the commissioner shall
360 require by rules and regulations.
361 A schedule of all existing service charges or fees on any account
362 and a schedule of charges assessed to financial institutions to use
363 the electronic branch shall accompany each application. Thecom-
364 missioner shall be notified on an annual basis of any changes to
365 such schedules.
366 1 he commissioner shall send written notice of his decision on an
367 application to purchase, establish, install, operate, lease, use or
368 share an electronic branch within thirty days of receipt of such
369 application or within sixty days of receipt of such application if the [j
370 commissioner notifies an applicant within the initial thirty-day
371 period that an additional thirty days will be required to evaluate
372 the application. If the commissioner fails to notify the applicant of
373 his decision within thirty days, or sixty days as applicable, such
374 application shall be deemed approved.
375 f  he commissioner shall be notified of any proposed changes to
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376 any previously approved application, excluding changes in any fee
377 or charge schedule filed under this section. Such notification shall
378 be provided to the commissioner at least thirty days before the 
3791 effective date of the proposed change. The commissioner may
380 reject such proposed changes within fourteen days after receipt of
381 such notice.
382 The commissioner shall be given thirty days written notice of an
383 intention to terminate the use of any electronic branch and the 
.384 reasons for such termination provided, however, that if in the
385 opinion of the commissioner an emergency exists he may waive
386 such notice. No such electronic branch shall be terminated or use
387 thereof terminated until approved by the commissioner.
388 To the extent that such applications or notices contain trade
389 secrets, privileged information or confidential, commercial or
390 financial data or information otherwise exempted by statute, such
391 information or secrets shall not be disclosed by the commissioner.
392 Two or more financial institutions applying at the same time to
393 purchase, establish, install, operate, lease, use or share the same
394 electronic branch or branches may file one copy of any identical
395 information required by this section.
396 Section 5. Organizations
397 No financial institution shall invest in or contract for the services
398 of any organization unless such organization has been approved in
399 writing by the commissioner and the financial institution has
400 obtained a copy of such approval.
401 Any organization seeking such approval shall file an application
402 with the commissioner which the commissioner shall approve or
403 reject, by written notice, within 45 days.
404 Such application shall include the following information:
405 ( 1) the name and business address of the organization and if
406 such organization is a subsidiary of another corporation the name
407 and business address of the parent corporation;
408 (2) the location of all data processing centers and central rout- 

■409 ing units and if such centers or units are owned by another corpora-
410 tion the name and address of such corporation;
4U (3) a specimen copy of all agreements between the organization
412 and any central routing unit or data processing center;
413 (4) specimen copies of all proposed agreements with financial
414 institutions relating to the operation, use, and charges relative to
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415 an electronic branch;
416 (5) information satisfactory to the commissioner showing that
417 such organization will be capable of assisting or providing finan-
418 cial institutions with electronic fund transfer services;
419 (6) the method of operation by which such organzation will
420 provide electronic fund transfer services for financial institutions;
421 and
422 (7) any other information which the commissioner shall require
423 by rules and regulations.
424 To the extent that such applications or notices contain trade
425 secrets, privileged information or confidential, commercial or
426 financial data or information otherwise exempted by statute, such
427 information or secrets shall not be disclosed by the commissioner.
428 The commissioner shall not approve any organization unless
429 such organization agrees in writing;
430 (1) that it and any such central routing unit or data processing
431 center will comply with all applicable provisions of this chapter or
432 regulations issued hereunder;
433 (2) to be examined by the commissioner; and
434 (3) to maintain its books in the manner required by the commis-
435 sioner.
436 An organization seeking to purchase, establish, install, operate,
437 lease, use or share an electronic branch for the purpose of provid-
438 ing electronic fund transfers for financial institutions shall comply
439 with the provisions of section 4. An application by an organiza-
440 tion under section 4 may list one or more financial institutions to
441 which the organization plans to provide services, or with which or
442 on behalf of which it plans to purchase, establish, install, operate,
443 lease, use or share an electronic branch and may be supplemented
444 from time to time by the addition of other such financial institu-
445 tions. Such an application shall be deemed to be an application for
446 purposes of sections 3 and 4 by the financial institutions so listed or
447 added. Any financial institution so listed or added shall not be
448 required to make a separate application under section 4; provided,
449 however, that the organization includes information in its applica-
450 tion with respect to such financial institution as required under
451 section 4. If any financial institution so listed or added elects to file
452 a separate application under section 4, such financial institution
453 shall not be required to furnish a copy of any identical information



1981J HOUSE — No. 1759 13

454 contained in the application filed by the organization.
455 Before any financial institution shall invest in or contract for any
456 services of any such organization, the financial institution shall
457 inform the commissioner in writing of the involvement of any of its
458 officers with such organization.
459 The provisions of this section shall not apply (a) to any person
460 which merely provides a location for or an operator of such elec-
461 tronic branch or (b) to any corporation or association, such as an 

| 462 automated clearing house association or credit card association,
463 the function of which is to provide for the clearing or interchange
464 of electronic fund transfers among financial institutions and which
465 does not own, operate, lease, use or share any electronic branch,
466 central routing unit or data processing center.
467 The commissioner shall not approve any contract with any
468 organization if such organization is also providing services to a
469 financial institution which is providing electronic fund transfer
470 services in the Commonwealth but which is not in full compliance
471 with this chapter.
472 Section 6. Issuance o f Access Device
473 No person may issue to a consumer any access device to such
474 consumer’s account for the purpose of initiating an electronic fund
475 transfer other than
476 (1) in response to a request or application therefor and upon
477 verification of the consumer’s identity, which may be by any reason-
478 able means, such as by photograph, fingerprint, personal visit, or
479 signature comparison. In the case of a joint account held by two or
480 more consumers, a person may issue an access device only in
481 response to a request or application therefor by all such consumers.
482 (2) as a renewal of, or in substitution for, an accepted access
483 device, whether issued by the initial issuer or a successor.
484
485 Section 7. Prohibition on Compulsory Use o f Electronic Fund 

.486 Transfers
*487 No person may
488 (1) condition the extension of credit to a consumer on such
489 consumer’s repayment by means of preauthorized electronic fund
490 transfers;
491 (2) require a consumer to accept an electronic fund transfer
492 service or to establish an account for receipt of electronic fund
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493 transfers with a financial institution as a condition of employment
494 or receipt of a government benefit; or
495 (3) condition the sale of goods or services to a consumer on such
496 consumer’s payment by means of an electronic fund transfer.
497 Section 8. Terms and Conditions o f Transfers
498 (a) The terms and conditions of electronic fund transfers involv-
499 ing a consumer’s account shall be disclosed, in writing, before the
500 consumer contracts for an electronic fund transfer service. Such
501 disclosures shall be in readily understandable language and shall
502 include, to the extent applicable —
503 ( 1) the consumer’s liability for unauthorized electronic fund
504 transfers and notice of the advisability of prompt reporting of any
505 loss, theft, or unauthorized use of an access device;
506 (2) the telephone number and address of the person or office to
507 be notified, including the hours during which such telephone
508 number may be used by the consumer, in the event the consumer
509 believes that an unauthorized electronic fund transfer has been or
510 may be effected or to which the consumer can make any inquiry,
511 complaint or seek resolution of a problem;
512 (3) the type and nature of electronic fund transfers which the
513 consumer may initiate, including any limitations on the frequency
514 or dollar amount of such transfers, except that the details of such
515 limitations need not be disclosed if their confidentiality is necessary
516 to maintain the security of an electronic fund transfer system;
517 (4) any charges for electronic fund transfers, for the right to
518 make such transfers, or charges for account maintenance;
519 (5) the minimum balance, if any, in an account required as a
520 condition for using an accepted access device;
521 (6) the rate of interest, if any, which will be paid on any account
522 which may be used for electronic fund transfers;
523 (7) the consumer’s right to stop payment of a preauthorized
524 electronic fund transfer and the procedure to initiate such a stop
525 payment order;
526 (8) the consumer’s right to receive documentation of electronic
527 fund transfers under section 9;
528 (9) a summary of the error resolution provisions of section 17
529 and the consumer’s rights thereunder; such summary shall include
530 the form of the notice to be used for written confirmation of a
531 consumer’s belief that an error occurred. The financial institution
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532 shall thereafter transmit such summary at least once per calendar
533 year, alternatively, a financial institution may choose to mail or
534 deliver a shorter summary on or with each periodic statement
535 required by section 9.
536 (10) the financial institution’s liability to the consumer under
537 section 19;
538 (II) under what circumstances the financial institution will in
539 the ordinary course of business disclose information concerning 

(54O the consumer’s account to third persons;
541 (12) A statement that any documentation provided to the con-
542 sumer which indicates that an electronic fund transfer was made to
543 another person shall be admissible as evidence of such transfer and
544 shall constitute prima facie proof that such transfer was made.
545 (13) a statement that a retail establishment which contains an
546 electronic branch may not offer a discount to a consumer to
547 encourage purchases by electronic fund transfer rather than by
548 cash or check;
549 (14) the financial institution’s business days, as determined in
550 accordance with section 1;
551 (15) an explanation of the manner in which the consumer may
552 terminate the agreement; and
553 (16) the fact that the initiation by the consumer of certain
554 electronic fund transfers from the consumer’s account will, except
555 as otherwise provided in the agreement, effectively eliminate the
556 consumer’s ability to stop payment of the transfer, together with a
557 statement, printed in 10-point boldface type, substantially similar
558 to the following:
559 “Unless otherwise provided in this agreement, you (the consum-
560 er) may not stop payment of electronic fund transfers; therefore,
561 you should not employ electronic access for purchases or services
562 unless you are satisfied that you will not need to stop payment.”
563 I nformation required to be disclosed pursuant to clauses 1,9 and 

»564 10 of this subsection shall be provided in a form prescribed by 
*565 regulations of the commissioner.
566 Information required to be disclosed pursuant to clauses 4, 5 and
567 6 of this subsection may be provided on a separate statement which
568 accompanies the other required disclosures of this subsection.
569 (b) A financial institution shall notify a consumer in writing at
570 least thirty days prior to the effective date of any change in any
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571 term or condition of the consumer’s account required to be dis-
572 closed under subsection (a) when such change would result in
573 greater cost or liability for such consumer or decreased access to
574 the consumer’s account. Any such notification shall be accompa-
575 nied by an explanation of the significance of the change to the
576 consumer and the consumer’s right to terminate the agreement if
577 the consumer does not accept the change. A financial institution
578 may, however, implement a change in the terms or conditions of an
579 account without prior notice to maintain or restore the security of {
580 an electronic fund transfer system or a consumer’s account. Sub- 
58 1 ject to subsection (a)(3), the commissioner shall require subsequent
582 notification if such a change is made permanent.
583 (c) For any account of a consumer made accessible to electronic
584 fund transfers prior to the effective date of this chapter, the infor-
585 mation required to be disclosed to the consumer under subsection
586 (a) shall be disclosed not later than the earlier of —
587 (1) the first perodic statement required by section 9(c) after the
588 effective date of this chapter; or
589 (2) thirty days after the effective date of this chapter.
590 Section 9. Documentation o f Transfers; Periodic Statements
591 (a) For each electronic fund transfer initiated by a consumer
592 from an electronic branch, the financial institution holding such
593 consumer’s account shall, directly or indirectly at the time the
594 transfer is initiated, make available to the consumer written docu-
595 mentation of such transfer. The documentation shall clearly set
596 forth to the extent applicable; -
597 (|) the amount involved and the calendar date the transfer is
598 initiated;
599 (2) the type of transfer and the type of the consumer’s account or
600 accounts with the financial institution from which or to which
601 funds are transferred;
602 (3) a number or code that uniquely identifies the consumer
603 initr ig the transfer, the consumer’s account or accounts, orthe,|
604 access device used to initiate the transfer;
605 (4) the identity of any third party to whom or from whom funds
606 are transferred;
607 (5) the location or identification of the electronic branch
608 involved; and
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609 (6) a transfer identification number which provides a permanent
610 audit trail.
611 The information required to be disclosed under clauses 4 and 5
612 of this subsection shall be provided in readily understandable
613 language; or capable of being explained in readily understandable
614 language.
615 (b) Where a consumer’s account is scheduled to be credited by a
616 preauthorized electronic fund transfer from the same payor at least
617 once every 60 days, except where the payor provides positive notice
618 of the transfer to the consumer, the financial institution shall
619 provide notice by one of the following means:
620 ( 1) the institution shall transmit oral or written notice to the
621 consumer, within two business days after the transfer, that the
622 transfer occurred;
623 (2) the institution shall transmit oral or written notice to the
624 consumer, within two business days after the date on which the
625 transfer was scheduled to occur, that the transfer did not occur; or
626 (3) the institution shall provide a readily available telephone
627 line that the consumer may call to ascertain whether or not a
628 transfer occurred and shall disclose the telephone number on the
629 initial disclosures required by section eight and on each periodic
630 statement.
631 The means of notice elected by the financial institution shall be
632 disclosed to the consumer in accordance with section 8.
633 (c) A financial institution shall provide each consumer wan a
634 periodic statement for each account of such consumer that may be
635 accessed by means of an electronic fund transfer; provided, how-
636 ever, that if two or more consumers hold a joint account from or to
637 which electronic fund transfers can be made, the financial institu-
638 tion need provide ony one set of disclosures for each account.
639 Except as provided in subsection (d) or (e), such statement shall be
640 provided at least monthly for each monthly or shorter cycle in
641 which an electronic fund transfer affecting the account as occurred,
642 or every three months, whichever is more frequent. The statement,
643 which may include information regarding transactions other than
644 electronic fund transfers, shall clearly set forth in meaningful
645 sequence:
646 (1) with regard to each electronic fund transfer during the peri-
647 od, the information described in clauses 1-5 of subsection (a),
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648 which may be provided on an accompanying document, except
649 that in lieu of the date the transfer was initiated the statement may
650 include the date on which the transfer was debited or credited to the
651 consumer’s account.
652 (2) the amount of any fee or charge assessed by the financial
653 institution during the period for electronic fund transfers or for
654 account maintenance;
655 (3) the balances in the consumer’s account at the beginning of the
656 period and at the close of the period; and
657 (4) the address and telephone number to be used by the financial
658 institution for the purpose of receiving any statement inquiry or
659 notice of account error from the consumer. Such address and
660 telephone number shall be preceded by the caption ‘Direct Inquir-
661 ies To:’ or other similar language indicating that the address and
662 number are to be used for such inquiries or notices.
663 (d) In the case of a consumer’s passbook account which may not
664 be accessed by electronic fund transfers other than preauthorized
665 electronic fund transfers crediting the account, a financial institu-
666 tion may, in lieu of complying with the requirements of subsection
667 (c), upon presentation of the passbook provide the consumer in
668 writing with the amount and date of each such transfer involving
669 the account since the passbook was last presented.
670 (e) In the case of a consumer’s account other than a passbook
671 account, which may not be accessed by electronic fund transfers
672 other than preauthorized electronic fund transfers crediting the
673 account, the financial institution may provide a periodic statement
674 on a quarterly basis which otherwise complies with the require-
675 ments of subsection (c).
676 (0 1° an-y action involving a consumer, any documentation
677 required by this section to be given to the consumer which indi-
678 cates that an electronic fund transfer was made to another person
679 shall be admissible as evidence of such transfer and shall constitute
680 prima facie proof that such transfer was made.
681 (g) If a financial institution discloses to a person other than the
682 consumer or any other person who is a party to the transaction
683 information regarding an electronic fund transfer beyond that
684 necessary to effect the transfer or to prepare a periodic statement,
685 within ten business days the financial institution shall mail or
686 deliver to the consumer a written notice including the following
687 information:
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688 ( 1) the nature of the information disclosed;
689 (2) the name of the person to whom the information was dis-
690 closed; and
691 (3) the authorization, if any, for the disclosure.
692 Section 10. Preauthorized Electronic Fund Transfers
693 A preauthorized electronic fund transfer from a consumer’s
694 account may take place only if the consumer has authorized the
695 transfer in writing. A copy of the authorization shall be provided to 

|696 the consumer at the time of his signing.
697 If, under the terms of an authorization given by a consumer
698 directly to a financial institution, the financial institution is to
699 initiate a preauthorized electronic fund transfer from the consum-
700 er’s account in that institution, without the consumer’s specific
701 instruction, the authorization shall disclose in clear and readily
702 understandable language:
703 (1) the dates or time period when the preauthorized electronic
704 fund transfer or transfers will take place;
705 (2) the consumer’s right to revoke authorization;
706 (3) the procedure for revoking authorization;
707 (4) the limiting amount; and
708 (5) the consumer’s right to notice of deficiency.
709 If, under the terms of an authorization given by a consumer
710 directly to a financial institution, the financial institution is to
711 initiate a preauthorized electronic fund transfer from the consum-
712 er’s account in that institution, without the consumer’s specific
713 instruction, the authorization shall not exceed the limiting amount
714 specified in the authorization, and if a preauthorized electronic
715 fund transfer pursuant to the authorization would exceed such
716 amount, any amount in excess of such limiting amount shall not be
717 transferred until approved by the consumer.
718 Where a preauthorized electronic fund transfer from the consum-
719 er’s account varies in amount from the previous transfer relating 

J 20 to the same authorization, or the preauthorized amount, the finan- 
*21 cial institution or the designated payee shall mail ordeliverat least
722 10 days before the scheduled transfer date, a written notice of the
723 amount and scheduled date of transfer. If the financial institution
724 or designated payee informs the consumer of the right to receive
725 notice of all varying transfers, the consumer may elect to receive
726 notice only when a transfer does not fall within a specified range of
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727 amounts or, alternatively, only when a transfer differs from the
728 most recent transfer by more than an agreed-upon amount.
729 A consumer may stop payment of a preauthorized electronic
730 fund transfer by notifying the financial institution orally or in
731 writing at any time up to three business days preceding the sched-
732 uled date of such transfer.
733 The financial institution may require written confirmation to be
734 provided to it within fourteen days of an oral notification if, when
735 oral notification is made, the consumer is advised of such require-
736 ment and the address to which such confirmation should be sent.
737 If a financial institution refuses payment of a preauthorized
738 electronic fund transfer because the consumer’s account has insuf-
739 ficient funds to cover the transfer the financial institution shall mail
740 or deliver to the consumer, on or before the next business day,
741 notice of the financial institution’s refusal to pay the transfer.
742 Section II. Waiver o f Rights
743 No writing or other agreement between a consumer and any
744 other person may contain any provision which constitutes a waiver
745 of any right conferred or cause of action created by this chapter.
746 Nothing in this section prohibits, however, any writing or other
747 agreement which grants to a consumer a more extensive right or
748 remedy or greater protection than contained in this chapter ora
749 waiver given in settlement of a dispute or action.
750 Section 12. Discounts Prohibited
751 No retail establishment at which an electronic branch is located
752 may offer a discount to a consumer for making payment on any
753 purchase by electronic fund transfer rather than by cash, check, or
754 charge.
755 Section 13. Suspension o f Obligations
756 If a system malfunction prevents the effectuation of an electronic
757 fund transfer initiated by a consumer to another person, and such
758 other person has agreed to accept payment by such means, the
759 consumer’s obligation to the other person shall be suspended until <
760 the malfunction is corrected and the electronic fund transfer may4
761 be completed, unless such other person has subsequently, by writ-
762 ten request, demanded payment by means other than an electronic
763 fund transfer.
764 Section 14. Prohibited Means o f Identification
765 The consumer’s United States Social Security number shall not



1981] HOUSE — No. 1759 21

766 be used as a central information file number, personal identifica-
767 tion number, primary financial account number, or a subpart
768 thereof. Such social security number shall not be used to electroni-
769 cally identify the consumer to any financial institution or organiza-
770 tion, provided, however, that it may be used to assist a financial
771 institution or organization in verifying the identity of a consumer
772 and provided, further, that such social security number is not used
773 to circumvent or evade the prohibition of this section.
774 Section 15. Refunds
775 If it is the policy of a person to give cash refunds for payments
776 made by cash, such person shall also give credit or cash refunds for
777 payments made by electronic fund transfers, unless it is clearly and
778 conspicuously disclosed at the time the transaction is consum-
779 mated that such person does not give credit or cash refunds for
780 payments made by electronic fund transfers.
781 Section 16. Privacy
782 (a) A person may not disclose information regarding any
783 account or electronic funds transfer to any person except:
784 (1) the consumer making the transfer;
785 (2) any other person who is a party to an electronic funds
786 transfer or is necessary to effectuate the transfer, but only to the
787 extent that the information disclosed is necessary to effectuate the
788 transfer;
789 (3) to a person authorized by law to have access to the records of
790 the financial institution or organization in the course of such
791 person’s official duties;
792 (4) pursuant to a court order or lawful subpoena;
793 (5) to communicate the terms and history of a specifically iden-
794 tified account to a consumer reporting agency as defined in section
795 50 of chapter 93, or to any other person meeting the requirements
796 of chapter 93, section 51(3); provided, however, that if a consumer
797 reporting agency is a credit bureau, such consumer reporting
798 agency must be previously disclosed by name to the consumer
799 (6) to any attorney or collection agent of the financial institu-
800 tion or organization;
801 (7) to an employee or other auditor of the financial institution
802 or organization solely for the purpose of an official audit or
803 accounting or to any other person for the purpose of servicing the
804 account relationship, including preparation of the periodic state-
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805 ment of account, but only to the extent actually necessary;
806 (8) to an employee of the financial institution or organization
807 for the purpose of pursuing or disposing of a dispute or claim
808 involving an account; or
809 (9) pursuant to the written authorization of the consumer; pro-
810 vided, however, that such authorization shall not remain in effect 
81 | longer than forty-five (45) days.
812 (b) If information regarding any account or electronic funds
813 transfer is disclosed pursuant to a court order or the summons of a
814 governmental agency, the information shall be made available not
815 earlier than a date specified in such order or summons as the date
816 on which delviery of information must occur, if an information
817 delivery date is specified in such order or summons.
818 (c) A person shall maintain reasonable procedures acceptable to
819 the Commissioner of Banks designed: (i) to prevent any disclosure,
820 other than a disclosure permitted by Subsection (a), of information
821 regarding an account or electronic funds transfer to any third
822 party; and (ii) to make the person aware of the occurrence of any
823 such unauthorized disclosure. If a person becomes aware of such
824 an unauthorized disclosure, it shall, not later than three (3) days
825 after it obtains such knowledge, disclose to the applicable consum-
826 er the fact of the occurrence of the unauthorized disclosure and the
827 particulars thereof known to the person.
828 (d) A person may not sell lists containing names, addresses, or
829 other information concerning consumers using their electronic
830 funds transfer system.
831 (e) A person may not incorporate its electronic fund transfer
832 system lines with any other system for the purpose of ascertaining
833 the physical location of a consumer using an electronic funds
834 transfer system at the time of effecting a transfer.
835 Section 17. Error Resolution
836 (a) If a financial institution, within sixty days after having trans-
837 mitted to a consumer documentation pursuant to section 9(a), (c),
838 or (d) or notification pursuant to section 9(b), receives oral or
839 written notice in which the consumer —
840i (1) sets forth or otherwise enables the financial institution to
841 identify the name and account number of the consumer;
842 (2) indicates the consumer’s belief that the documentation, or,
843 in the case of notification pursuant to section 9(b), the consumer’s
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844 account, contains an error and the amount of such error; and
845 (3) sets forth the reasons for the consumer’s belief (where appli-
846 cable) that an error has occurred, the financial institution shall
847 investigate the alleged error, determine whether an error has
848 occurred, and report or mail the results of such investigation and
849 determination to the consumer within ten calendar days after
850 receipt of the notice. The financial institution may require written
851 confirmation to be provided to it within ten calendar days of an 

1852 oral notification of error if, when the oral notification is made, the 
r853 consumer is advised of such requirement and the address to which
854 such confirmation should be sent. A financial institution which
855 requires written confirmation in accordance with the previous
856 sentence need not provisionally recredit a consumer’s account in
857 accordance with subsection (c ), nor shall the financial institution
858 be liable under clause (1) of subsection (e) if the written confirma-
859 tion is not received within the ten-day period referred to in the
860 previous sentence; provided, however, that a financial institution
861 that requires but does not receive such timely written confirmation
862 or oral notice of an error shall comply with all other requirements
863 of this section.
864 (b) If the financial institution determines that an error did
865 occur, it shall promptly, but in no event more than one business day
866 after such determination, correct the error, subject to section 18,
867 including the crediting of interest where applicable.
868 (c) If a financial institution receives notice of an error in the
869 manner and within the time period specified in subsection (a), it
870 may, in lieu of the requirements of subsections (a) and (b), within
871 ten calendar days after receiving such notice provisionally recredit
872 the consumer’s account for the amount alleged to be in error,
873 subject to section 18, including interest where applicable, pending
874 the conclusion of its investigation and its determination ot whether
875 an error has occurred. Such investigation shall be concluded not
876 later than forty-five days after receipt of notice of the error. During 

J*!77 the pendency of the investigation, the consumer shall have full use
878 of the funds provisionally recredited.
879 (d) If the financial institution determines after its investigation
880 pursuant to subsection (a) or (c) that an error did not occur, it shall
881 deliver or mail to the consumer an explanation of its findings
882 within 3 business days after the conclusion of its investigation, and



24 HOUSE — No. 1759 [January

883 upon request of the consumer promptly deliver or mail to the
884 consumer reproductions of all documents which the financial insti-
885 tution relied on to conclude that such error did not occur. The
886 financial institution may impose a reasonable charge on the consum-
887 er for making such reproductions, but shall allow the consumer
888 at no cost to inspect and examine all documents which the financial
889 institution relied on to conclude that such error did not occur. The
890 financial institution shall include notice of the right to request
891 reproductions and the cost therefor with the explanation of its ^
892 findings.
893 (e) If in any action under section 20, the court finds that —
894 (1) the financial institution did not provisionally recredit aeon-
895 sumer’s account within the ten-day period specified in subsection
896 (c), and the financial institution (A) did not make a good faith
897 investigation of the alleged error, or (B) did not have a reasonable
898 basis for believing that the consumer’s account was not in error; or
899 (2) the financial institution knowingly and willfully concluded
900 that the consumer’s account was not in error when such conclusion
901 could not reasonably have been drawn from the evidence available
902 to the financial institution at the time of its investigation, then the
903 consumer shall be entitled to treble damages determined under
904 section 20(a)( 1).
905 Section 18. Consumer Liability for Unauthorized Transfers.
906 (a) A consumer shall be liable for any unauthorized electronic
907 fund transfer or a series of transfers arising from a single loss or
908 theft of the access device only if the access device utilized for such
909 transfer was an accepted device and if the issuer of such access
910 device has provided a means whereby the user of such access device
911 can be identified as the person authorized to use it, such as by
912 signature, photograph, or fingerprint or by electronic or mechani-
913 cal confirmation. In no event, however, shall consumer’s liability
914 for such unauthorized transfer or transfers exceed the lesser of —
915 (1) $50; or .
916 (2) the amount of money or value of property or services I
917 obtained in such unauthorized electronic fund transfer prior to the
918 time the tinancial institution is notified of, or otherwise becomes
919 aware of, circumstances which lead to the reasonable belief thatan
920 unauthorized electronic fund transfer involving the consumer’s
921 account has been or may be effected. Notice under this paragraph
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922 is sufficient when such steps have been taken as may be reasonably
923 required in the ordinary course of business to provide the financial
924 institution with the pertinent information, whether or not any
925 particular officer, employee, or agent of the financial institution
926 does in fact receive such information.
927 Notwithstanding the foregoing, reimbursement need not be made
928 to the consumer for losses the financial institution establishes
929 would not have occurred but for the failure of the consumer to
930 report within sixty days of transmittal of the statement (or in
931 extenuating circumstances such as extended travel or hospitaliza-
932 tion, within a reasonable time under the circumstances) any un-
933 authorized electronic fund transfer or account error which appears
934 on the periodic statement provided to the consumer under section
935 9.
936 In addition, reimbursement need not be made to the consumer
937 for losses which the financial institution establishes would not have 
.938 occurred but for the failure of the consumer to report any loss or
939 theft of an accepted access device within two business days after the
940 consumer learns of the loss or theft (or in extenuating circum-
941 stances such as extended travel or hospitalization, within a longer
942 period which is reasonable under the circumstances), but the con-
943 sumer’s liability under this paragraph in any such case may not
944 exceed a total of $500, or the amount of unauthorized electronic
945 fund transfers which occur following the close of two business days
946 (or such longer period) after the consumer learns of the loss or theft
947 but prior to notice to the financial institution under this para-
948 graph, whichever is less.
949 (b) In any action which involves a consumer’s liability for an
950 unauthorized electronic fund transfer, the burden of proof is upon 
95! the financial institution to show that the electronic fund transfer
952 was authorized or if the electronic fund transfer was unauthorized,
953 then the burden of proof is upon the financial institution to estab.
954 lish that the conditions of liability set forth in subsection (a) have 

&955 been met, and, if the transfer was initiated after the effective date of
956 section 8, that the disclosures required to be made to the consumer
957 under section 8(a)( 1) and (2) were in fact made in accordance with
958 such section.
959 (c) In the event of a transaction which involves both an un-
960 authorized electronic fund transfer and an extension of credit as
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961 defined in Chapter 140C of the General Laws pursuant to an
962 agreement between the consumer and the financial institution to
963 extend such credit to the consumer in the event the consumer’s
964 account is overdrawn, nothing in this section imposes liability
965 upon a consumer for an unauthorized electronic fund transfer in
966 excess of his liability for such a transfer under other applicable law
967 or under any agreement with the consumer’s financial institution.
968 (d) Except as provided in this section, a consumer incurs no
969 liabilities from an unauthorized electronic fund transfer.
970 Section 19. Liability o f Financial Institutions
971 (a) Subject to subsections (b) and (c), a financial institution
972 shall be liable to a consumer for all damages proximately caused
973 by —
974 (1) the financial institution’s failure to make an electronic fund
975 transfer, in accordance with the terms and conditions of an
976 account, in the correct amount or in a timely manner when prop-
977 erly instructed to do so by the consumer, except where —
978 (A) the consumer’s account has insufficient funds;
979 (B) the funds are subject to legal process or other encumbrance
980 restricting such transfer;
981 (C) such transfer would exceed an established credit limit; or
982 (D) an electronic branch has insufficient cash to complete the
983 transaction;
984 (2) the financial institution’s failure to make an electronic fund
985 transfer due to insufficient funds when the financial institution
986 failed to credit, in accordance with the terms and conditions of an
987 account, a deposit of funds to the consumer’s account which would
988 have provided sufficient funds to make the transfer, and
989 (3) the financial institution’s failure to stop payment of a pre-
990 authorized transfer from a consumer’s account when instructed to
991 do so in accordance with the terms and conditions of the account.
992 (b) A financial institution shall not be liable under subsection
993 (a)( 1) or (2) if the financial institution shows by a preponderance of
994 the evidence that its action or failure to act resulted from — ■
995 (1) an act of God or other circumstance beyond its control, that
996 it exercised reasonable care to prevent such an occurrence, and that
997 it exercised such diligence as the circumstances required; or
998 (2) a technical malfunction which was known to the consumer
999 at the time he attempted to initiate an electronic fund transfer or, in
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1000 the case of a preauthorized transfer, at the time such transfer
1001 should have occurred.
1002 (c) In the case of a failure described in subsection (a) which was
1003 not intentional and which resulted from a bona fide error, notwith-
1004 standing the maintenance of procedures reasonably adapted to
1005 avoid any such error, the financial institution shall be liable for
1006 actual damages proved.
1007 Section 20. Civil Liability

Pi008 (a) Except as otherwise provided by this section and section 19,
1009 any person who fails to comply with any provision of this chapter
1010 with respect to any consumer, except for an error resolved in
1011 accordance with section 17, is liable to such consumer in an
1012 amount equal to the sum of —
1013 (1) any actual damage sustained by such consumer as a result of
1014 such failure;
1015 (2)(A) in the case of an individual action, an amount not less
1016 than $100 nor greater than $1,000; or
1017 (B) in the case of a class action, such amount as the court may
1018 allow, except that (i) as to each member of the class no minimum
1019 recovery shall be applicable, and (ii) the total recovery under this
1020 subparagraph in any class action or series of class actions arising
1021 out of the same failure to comply by the same person shall not be
1022 more than the lesser of $500,000 or 1 per centum of the net worth of
1023 the defendant; and
1024 (3) in the case of any successful action to enforce the foregoing
1025 liability, the costs of the action, together with a reasonable attor-
1026 ney’s fee as determined by the court.
1027 (b) In determining the amount of liability in any action under
1028 subsection (a), the court shall consider, among other relevant
1029 factors —
1030 (i) in any individual action under subsection (a)(2)(A), the fre-
1031 quency and persistence of noncompliance, the nature of such 

i|j032 noncompliance, and the extent to which the noncompliance was 
/033 intentional; or
1034 (2) in any class action under subsection (a)(2)(B), the frequency
1035 and persistence of noncompliance, the nature of such noncom-
1036 pliance, the resources of the defendant, the number of persons 

* 1037 adversely affected, and the extent to which the noncompliance was 
11038 intentional.



28

1039
1040
1041
1042
1043
1044
1045
1046
1047
1048
1049
1050
1051
1052
1053
1054
1055
1056
1057
1058
1059
1060
1061
1062
1063
1064
1065
1066
1067
1068
1069
1070
1071
1072
1073
1074
1075
1076
1077

HOUSE — No. 1759 [January

(c) Except as provided in section 19, a person may not be held 
liable in any action brought under this section for a violation of this 
chapter if the person shows by a preponderance of evidence that 
the violation was not intentional and resulted from a bona fide 
error notwithstanding the maintenance of procedures reasonably 
adapted to avoid any such error.

(d) No provision of this section or section 21 imposing any 
liability shall apply to —

( 1) any act done or omitted in good faith in conformity with any 
rule, regulation, or interpretation thereof by the Board or by the 
commissioner or in conformity with any interpretation or approval 
by an official or employee of the Federal Reserve System duly 
authorized by the Board to issue such interpretations or approvals 
under such procedures as the Board may prescribe therefor or in 
conformity with any advisory ruling by the commissioner; or

(2) any failure to make disclosure in proper form if a financial 
institution utilized an appropriate model clause issued by the 
board or the commissioner, notwithstanding that after such act, 
omission, or failure has occurred, such rule, regulation, interpreta
tion, approval, or model clause is amended, rescinded, or deter
mined by judicial or other authority to be invalid for any reason.

(e) A person has no liability under this section for any failure to 
comply with any requirement under this chapter if, prior to the 
institution of an action under this section, the person notifies the 
consumer concerned of the failure, complies with the requirements 
of this chapter, and makes an appropriate adjustment to the consum
er’s account and pays actual damages or, where applicable, dam
ages in accordance with section 19.

(f) On a finding by the court that an unsuccessful action under 
this section was brought in bad faith or for purposes of harassment, 
the court shall award to the defendant attorney’s fees reasonable in 
relation to the work expended and costs.

(g) Any action under this section may be brought in any court of i 
competent jurisdiction, within four years from the date of the  ̂
occurrence of the violation.

Section 21. Criminal Liability
(a) Whoever knowingly and willfully: —
(1) gives false or inaccurate information or fails to provide 

information which he is required to disclose by this chapter or any
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078 regulation issued thereunder; or
079 (2) otherwise fails to comply with any provision of this chapter;
080 shall be fined not more than $5,000. or imprisoned not more than
081 one year, or both.
082 (b) Whoever, with intent to defraud: —
083 (1) makes or causes to be made, either directly or indirectly, any
084 false statement as to a material fact in writing, knowing it to be 
$85 false and with intent that it be relied on, respecting his identity or 
§86 that of any other person, or his financial condition or that of any
087 other person, for the purpose of procuring the issuance of an access
088 device, or
089 (2) takes such access device from the person, possession, cus-
090 tody or control of another without the access device holder’s
091 consent by any conduct which would constitute larceny, or who,
092 with knowledge that it has been so taken, receives the access device
093 with intent to use it or to sell it, or to transfer it to a person other
094 than the issuer or access device holder, or
095 (3) receives an access device that he knows to have been lost,
096 mislaid, or delivered under a mistake as to the identity or address of
097 the access device holder, and who retains possession with intent to
098 use it or to sell it or to transfer it to a person other than the issuer or
099 the access device holder, or
100 (4) being a person other than the issuer or his authorized agent,
101 sells an access device, or buys such access device from a person
102 other than the issuer or his authorized agent, or
103 (5) being a person other than the access device holder or a
104 person authorized by him, signs an access device, if such signature
105 is a prerequisite to use, or
106 (6) uses, for the purpose of obtaining money, goods, services or
107 anything else of value, an access device obtained or retained in
108 violation of clauses (2) to (5), inclusive, or an access device which
109 he knows is forged, expired, or revoked, where the value of money, 
§10 goods or services obtained in violation of this section is not in 
i 11 excess of one hundred dollars, or
112 (7) obtains money, goods, services or anything else of value by
113 representing without the consent of the access device holder that he
114 is said holder or by representing that he is the holder of an access
115 device and such access device has not in fact been issued, where the
116 value of money, goods or services obtained is not in excess of one
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hundred dollars, or
(8) being a person authorized by an issuer to furnish money, 

goods, services or anything else of value upon presentation of an 
access device by the access devic eholder, or any agent or 
employees of such person, furnishes money, goods services or 
anything else of value upon presentation of an access device which 
he knows was obtained or retained in violation of clauses (2) to (5), 
inclusive, or an access device which he knows is forged, expired or 
revoked where the value of the goods or services obtained is not in Wi 
excess of one hundred dollars, or

(9) being a person who is authorized by an issuer to furnish 
money, goods, services or anything else of value upon presentation
of an access device by the access device holder, or any agent or . 
employee of such person, fails to furnish money, goods, services or 
anything else of value which he represents in writing to the issuer 
that he has furnished, and the difference between the value of all 
money, goods, services and anything else of value actually fur
nished and the value represented to the issuer to have been fur
nished does not exceed one hundred dollars, or

( 10) receives money, goods, services or anything else of value 
obtained in violation of clauses (6) to (9), inclusive, or

( 11) having knowledge of the computer aspects of an electronic 
funds transfer system and access to the machinery involved in its 
operation, obtains money, goods, services or anything else of value 
by unauthorized use of such system;
shall be punished by a fine of not more than one thousand dollars 
or by imprisonment in jail or house of correction for not more than
one year, or both.

Whoever has in his possession or under his control stolen access 
devices issued in the names of four or more other persons shall be 
presumed to have violated clause (2).

Whoever is discovered by a police officer in the act of violating 
this section, while such officer is lawfully at or within the placê  
where such violation occurs, may be arrested without a warrant by
such police officer.

(c) Whoever, with intent to defraud:
(1) obtains control over an access device as security for debt, or
(2) receives an access device which he knows was taken or 

retained under circumstances which constitute theft or a violation
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1156 of clauses (1) or (4) of subsection (b) or clause (1) of this section, or
1157 (3) falsely makes or falsely embosses a purported access device
1158 or utters such an access device, or
1159 (4) obtains money, goods, services or anything else of value by
1160 use of an access device obtained or retained in violation of clauses
1161 (2) and (5), inclusive, of subsection (b), or by use of an access device
1162 which he knowns is forged, expired or revoked, where the value of
1163 the money, goods or services obtained in violation of this section is 

#164' in excess of one hundred dollars, or
'11651 (5) obtains money, goods, services or anything else of value by
1166 representing without the consent of the access device holder that he
1167 is said holder or by representing that he is the holder ot an access
1168 device and such access device has not in fact been issued, where the
1169 value of money, goods or services obtained in violation of this
1170 section is in excess of one hundred dollars, or
1171 (6) being a person authorized by an issuer to furnish money,
1172 goods, services or anything else of value upon presentatation of an
1173 access device which he knows was obtained in violation of clauses
1174 (2) to (5) of subsection (b), or an access device which he knows is
1175 forged, expired or revoked, when the value of the money, goods or
1176 services obtained is in excess of one hundred dollars, or
1177 (7) being a person authorized by an issuer to furnish money,
1178 goods, services or anything else of value upon presentation of an
1179 access device by the access device holder, or an agent or employee
1180 of such person, fails to furnish money, goods, services or anything
1181 else of value which he represents in writing to the issuer that he has
1182 furnished, and the difference between the value of all money,
1183 goods, services and anything else of value actually furnished and
1184 the value represented to the issuer to have been furnished exceeds
1185 one hundred dollars, or
1186 (8) receives money, goods, services or anything else of value
1187 obtained in violation of clauses (6) or (7) of subsection (b), or

J  188 (9) possesses one or more incomplete access devices, intending
™I89 to complete them without the consent of the issuer, or

1190 (10) possesses, with knowledge of its character, machinery,
1191 plates or any other contrivance designed to reproduce instruments
1192 purporting to be the access devices of an issuer who has not
1193 consented to the preparation of such access devices, or
1194 (M) having knowledge of the computer aspects of an electronic
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I 195 funds transfer system and access to the machinery involved in its 
1196 operation, obtains money, goods, services or anything else of value 
1 197 bv an unauthorized use of such system; shall be punished by a fine 
1198 of not more than $ 10,000. or by imprisonment for not more than 
1 199 ten years, or both.
1200 Whoever has in his possession or under his control four or more
1201 access devices which are falsely embossed shall be presumed to
1202 have violated clause (3)—.
1203 Whoever is discovered by a police officer in the act of violating
1204 this section, while such officer is lawfully at or within the place
1205 where such violation occurs, may be arrested without a warrant by
1206 such police officer.
1207 Section 22. Enforcement by the Commissioner o f Banks
1208 (a) Whenever the commissioner has reason to believe that any
1209 person is in violation of any provision of this chapter, and that
1210 proceedings would be in the public interest, the commissioner may
1211 request the Attorney General to bring an action in the name of the
1212 commonwealth against such person to restrain the violation by
1213 temporary restraining order or preliminary or permanent injunc-
1214 tion. The action may be brought in the superior court of the county
1215 in which such person resides or has his principal place of business,
1216 or the action may be brought in the superior court of Suffolk
1217 County with the consent of the parties or if the person has no place
1218 of business within the commonwealth. Said court may issue tem-
1219 porary restraining orders or preliminary or permanent injunctions.
1220 (b) Any person who violates the terms of an injunction or other
1221 order issued under this section shall forfeit and pay to the common-
1222 wealth a civil penalty of not more than ten thousand dollars for
1223 each violation. For the purposes of this section, the court issuing
1224 such injunction or order shall retain jurisdiction, and the cause
1225 shall be continued, and in such case the Attorney General acting in
1226 i the name of the commonwealth may petition for recovery of such
1227 civil penalty.
1228 (c) In any case where the commissioner has authority to request j
1229 that the Attorney General institute an action or proceedings under
1230 this section, in lieu thereof the commissioner may accept an assur-
1231 ance of discontinuance of any method, act or practice in violation
1232 of this chapter from any person alleged to be engaged or to have
1233 been engaged in such method, act or practice. Any such assurance
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1234 of discontinuance shall be in writing and be tiled with the superior
1235 court at Suffolk County.
1236 (d) The commissioner may issue a cease and desist order upon a
1237 finding that a person is utilizing an electronic branch in a manner
1238 not specifically authorized by this chapter.
1239 Section 23. Annual Report
1240 Annually, on or before the third Wednesday in October, the 

4̂1 commissioner shall communicate to the General Court and the 
?42 Committee on Banks and Banking a report on his assessment on
1243 the establishment and operation of electronic branches. In such
1244 report the commissioner shall address the effects of such electronic
1245 branches on the costs and benefits to financial institutions and 

I 1246 consumers, on competition, on the introduction of new technol-
1247 ogy, on the operation of financial institutions, on the extent of
1248 involvement of organizations, on the adequacy of consumer pro-
1249 tection, and summary of any enforcement actions.
1250 The commissioner shall monitor the authority given to and the
1251 activities of federally-chartered financial institutions operating in
1252 the Commonwealth relative to electronic fund transfers. I he
1253 report of the commissioner shall also contain an analysis of the
1254 competitive advantages or disadvantageds of state-chartered
1255 financial institutions resulting from the authority given to or the
1256 activities of such federally-chartered financial institutions.
1257 Such report may contain any recommendations of the commis-
1258 sioner relative to electronic branches together with drafts of legisla-
1259 tion necessary to carry such recommendations into effect.
1260 Section 24. Assessment ami Supervision

) 1261 The commissioner of banks shall make an assessment in each
1262 fiscal year equally against all electronic branches established and
1263 operated under the provisions of this chapter. Said assessments
1264 shall be made at a rate as shall be determined annually by the
1265 commissioner as sufficient to produce revenue to reimburse the 
^ 6  Commonwealth for all costs and expenses incurred by the Division
1261 °f Banks for such fiscal year in meeting the requirements imposed
1268 under this chapter, including, without limitation costs and
1269 expenses incurred in examining financial institutions and organi-
1270 nations in their operation and use of electronic branches, in super-
1271 vising the establishment and operation of electronic branches, in
1272 hiring personnel, acquiring additional equipment and such other

>
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1273 costs and expenses determined by the commissioner as reasonable
1274 and necessary to meet such requirements.
1275 The owner or lessor of each electronic branch shall pay the
1276 assessment in a manner determined by the commissioner.
1277 The commissioner shall annually file a report detailing all costs
1278 and expenses incurred by the Division of Banks and all assessments
1279 made and received pursuant to the requirements of this chapter.
1280 The report shall be filed with the Joint Committee on Banks and
1281 Banking and with the House and Senate Committees on Ways and
1282 Means.

1 SECTION 2. Section sixty-five of chapter one hundred and
2 sixty-seven of the General Laws, inserted by chapter one thousand
3 one hundred and forty-seven of the Acts of nineteen hundred and
4 seventy-three, is hereby repealed.

1 SECTION 3. Chapter 168 of the General Laws is hereby
2 amended by striking out section 6, as appearing in section 1 of
3 chapter 432 of the Acts of 1955, and inserting in place thereof the
4 following section: —
5 Section 6. No such corporation and no person in its behalf
6 shall, except as provided in sections twenty-three and twenty-four
7 and chapter 167B, receive a deposit other than at the main office, or
8 at a branch office of depot, or pay a deposit other than at the
9 mainoffice or at a branch office.

10 Collections of sums due or payable to such corporation upon
11 mortgage loans or other indebtedness may be made for its account,
12 by trust companies or national banking associations or by duly
13 authorized officers, employees or attorneys of such corporation
14 other than the foregoing, shall be subject to such conditions, if any,
15 as may be prescribed by the commissioner, except that mortgage
16 servicing contractors shall be subject to the provisions of para-
17 graph 5 of section thirty-six. Such corporation at its main office, at,
18 any branch office or at an electronic branch as defined in chapter
19 167B may, for the account of any utility company, collect pay-
20 ments on bills representing indebtedness thereto.
21 No such corporation shall occupy the same office or suite of
22 offices or any office directly connected by doors or other openings
23 in partitions with the office or suite of offices used or occupied by a
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24 national banking association or any bank as defined in section one
25 of chapter one hundred and sixty-seven or a federal savings and
26 loan association; but this provision shal not be construed as pre-
27 venting such corporation from occupying a portion of the same
28 building with, or holding meetings refered to in section seven in the
29 same office or suite of offices occupied by, any such bank or
30 association. The limitations contained in this paragraph shall not
31 apply to any such corporation occupying the same office or suite of
32 offices or any office so connected, with a co-operative bank, on
33 November first, nineteen hundred and fifty-five, to the extent so
34 occupied.

1 SECTION 4. Effective Date
2 The provisions of this act authorizing the commissioner to
3 promulgate rules and regulations, forms or notices shall take effect
4 upon passage; provided, however, that all other provisions shall
5 take effect on December 31, 1980.
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