
HOUSE No. 2398
By Mr. Flaherty of Cambridge, petition of Charles F. Flaherty, Jr.,

for legislation to establish a Massachusetts condominium act. Urban
Affairs.

In the Year One Thousand Nine Hundred and Eighty-One

An Act to establish a massachusetts condominium act.

Be it enacted by the Senate and House of Representatives in Genera!
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. DEFINITIONS:
2 (1) “Agent” means a person who represents or acts for or on
3 behalf of a developer in offering or disposing ofany condominium
4 unit in a condominium development, but the term does not include
5 an attorney-at-law whose representation of another person con-
6 sists solely of rendering legal services.
7 (2) “Common elements” means all portions of the condomin-
8 ium development other than the units.
9 (3) “Condominium development” means real property, and any

10 improvement thereto, covered by the condominium instruments
11 pursuant to the provisions of Chapter 183A of the Massachusetts
12 General Laws. No development shall be deemed a condominium
13 development unless the undivided interest in the common elements
14 are vested in the owners of condominium units.
15 (4) “Condominium instruments” means all legal instruments
16 including the declaration, rules and regulations, bylaws, contracts,
17 plats, plans, or other documents required by the provisions of
18 [appropriate state statute] to be recorded in order to establish a
19 condominium development.
20 (5) “Condominium unit” means a unit, either owned in fee or
21 leased in accordance with the requirements of Section 13(e) of this
22 act, together with the appropriate undivided interest in the com-
23 mon elements, cf. the definition of “unit” below.
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24 (6) “Conversion condominium development” means a condo-
25 minium development containing structures wholly or partially
26 occupied at the time the initial application for registration of the
27 condominium development is filed with the agency by the devel-
28 oper.
29 (7) “Developer” means a person who records, or proposes to
30 record, the condominium instruments or on whose behalf the
3 | condominium instruments are recorded, pursuant to[appropriate
32 state statute], thereby subjecting the property to condominium
33 ownership, and includes successors or persons who come to stand
34 in the same relation to the condominium development as all
35 developers.
36 (8) “Dispose” or “disposition” refers to any voluntary transfer
37 of legal or equitable interest in a condominium unit, except as
38 security for a debt.
39 (9) “Nonbinding reservation agreement” means an agreement
40 between the developer and a purchaser which is in no way binding
41 on the purchaser and may be cancelled without penalty at the sole
42 discretion of the purchaser by personally delivered or regularly
43 mailed written notice to the developer or to any agent thereof at
44 any time prior to the signing by the purchaser ofa contract or other
45 agreement for disposition of a condominium unit or an interest
46 therein.
47 (10) “Offer” means any inducement, solicitation, or attempt to
48 encourage any person or persons to acquire a legal or equitable
49 interest in a condominium unit.
50 (11) “Person” means a natural person, corporation, partner-
51 ship, association, trust, or other entity capable of holding an
52 interest in real property, or any combination thereof.
53 (12) “Promotional plan” means any plans of the developer for,
54 and methods of, marketing condominium units in a condominium
55 development, including advertising material, physical displays or
56 models, tours of the property, special inducements, and other items
57 and techniques the agency, by its rules, requires.
58 (13) “Purchaser” means a person who acquires or attempts to
59 acquire a legal or equitable interest in a condominium unit
60 (14) “Unit” means a portion of the condominium development
61 designated in the condominium instruments, including architec-
62 tural and legal delineations, for exclusive ownership and use
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1 SECTION 2. Applicability.
2 (a) Unless the method of offer or disposition is adopted for the
3 purpose of evasion of this act, or unless specifically noted other-
4 wise in this act, the provisions of this act do not apply to;
5 (1) Offers or dispositions in a condominium development in
6 which all units are restricted to commercial, industrial, or other
2 nonresidential uses.
8 (2) Offers or dispositions in a condominium development for
9 which the declaration was recorded prior to the effective date of

10 this act.
11 (3) Dispositions pursuant to court order.
12 (4) Offers by the developer on nonbinding reservation
13 agreements.
14 (b) The agency may from time to time, pursuant to rules issued
15 by it, exempt from any of the provisions of this act, except Section
16 7(b), any condominium unit or condominium development, if it
17 finds that enforcement of this act with respect to the condominium
18 unit or condominium development is not necessary in the public
19 interest or for the protection of purchasers.

1 SECTION 3. Prohibitions.
2 (a) Unless exempt under Section 2 of this act:
3 (1) A developer or agent thereof shall not offer or dispose ofany
4 condominium unit located in this State, or offer or dispose of in
5 this State any condominium unit located without this State, unless
6 the condominium development of which the condominium unit is a
7 part is registered in accordance with this act.
8 (2) A developer or agent thereof shall not offer or dispose of in
9 this State any condominium unit located within or without this

10 State unless he delivers to the purchaser a current public offering
I I statement prior to the signing by the purchaser of a contract or
12 other agreement to purchase. The contract or other agreement is
13 expressly and without qualification subject to cancellation by the
14 purchaser for 15 days from his receipt of the current public offering
15 statement, and the contract or other agreement shall contain a
16 statement printed in 20-point, boldfaced type to that effect. If the
17 purchaser elects to cancel, he may do so by notice thereof sent by
18 mail return receipt requested, by hand delivery, or by any other
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19 reasonable method which the agency, by it rules, prescribes. The
20 cancellation shall be without penalty, and any deposit made by the
21 purchaser within five business days from the developer’s receipt of
22 notice of cancellation shall be refunded in its entirety.
23 (3) Title to a condominium unit shall not be conveyed until the
24 condominium development of which the condominium unit is a
25 part is completed in accordance with plans and specifications
26 except for items prescribed by the agency pursuant to its rules.
27 (b) Notwithstanding the provisions of Section 2 of this act, a
28 developer or agent thereof shall not, in offering or disposing of in
29 this State any condominium unit located within or without this
30 State:
31 (!) Employ any device, scheme, or artifice to defraud.
32 (2) Obtain money or property by means of an untrue statement
33 of a material fact or any omission to state a material fact necessary
34 in order to make the statements made, in the light of the circum-
35 stances under which they were made, not misleading.
36 (3) Engage in any transaction, practice, or course of business
37 which operates or would operate as a fraud or deceit upon a
38 purchaser.
39 (c) After a certificate of occupancy has been issued, the devel-
40 oper may permit tenant occupancy of units. Tenants must receive a
41 written warning from the developer at the beginning of the tenancy
42 that property improvements should not be made during the period
43 of the tenancy without the express written consent of the developer
44 and will be at the tenant’s risk and expense. The developer must
45 continue to market all condominium units for sale and upon
46 request of the agency must provide evidence of this effort.

1 SECTION 4. Procedure for Application for Registration.
2 (a) The application for registration of the condominium devel-
3 opment shall be filed as prescribed by the agency’s rules and
4 contain the documents and information required by this act
5 (b) At the time of the filing of an application for registration, or
6 any amendment thereto, the developer shall pay to the agency the
7 fee the agency prescribes to cover the cost of rendering services
8 under this act.
9 (c) The information contained in or filed with an application for
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10 registration shall be made available to the public under the rules
11 the agency prescribes, and copies thereof shall be furnished to any
12 person at a reasonable charge as the agency prescribes.
13 (d) The developer shall immediately report to the agency any
14 material changes in the information required to be contained in an
15 application for registration or in a public offering statement, and
16 the application for registration or public offering statement shall
17 be amended, pursuant to rules the agency prescribes, to reflect the
18 changes.

1 SECTION 5. Contents of Application for Registration. The
2 application for registration of the condominium development shall
3 contain, or be accompanied by, the following documents and
4 information:
5 (1) An irrevocable appointment of the agency to receive service
6 ofany lawful process in any noncriminal proceeding arising under
7 this act against the developer or his personal representative.
8 (2) The States or jurisdictions in which an application for regis-
9 tration of the condominium development or similar document has

10 been filed, and also any adverse order, judgment, or decree entered
11 in connection with the condominium development by the regula-
12 tory authorities in the jurisdiction or by any court.
13 (3) The developer’s name, address, telephone number and, in
14 the case of an organization, the form, date, and principal place of
15 business of the organization, and the address and telephone
16 number of each of its offices in this State.
17 (4) The name, address, and principal occupation for the preced-
18 ing [five] years of every officer and principal or person having a
19 similar status or performing similar functions of the developer and
20 the extent and nature of his interest in the developer or in the
21 condominium development as of a specified date within 30 days of
22 the filing of the application.
23 (5) A title opinion by a licensed attorney, not an employee,
24 officer, or director of the developer, of the condition of the title to
25 the condominium development, or a title insurance report, or other
26 evidence of title acceptable to the agency.
27 (6) A legally sufficient description of the condominium develop-
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28 ment in order to identify the common elements and units in the
29 condominium development and their relative locations and
30 approximate dimensions, together with copies signed by a profes-
3 i sionai registered, licensed engineer or architect or both of all
32 engineering and architectural plans for the construction or conver-
33 sion of the condominium development.
34 (7) A line-item estimate of the operating and maintenance costs
35 of the condominium development, as well as any other costs which
36 may be passed on to the owners of condominium units in the
37 condominium development, for at least [one] year after the first
38 conveyance of title to a condominium unit to a purchaser other
39 than the developer.
40 (8) Copies of the instruments which will be delivered to a pur-
41 chaser to evidence his interest in the condominium unit and of the
42 contracts and other agreements which a purchaser will be required
43 to agree to or sign.
44 (9) Copies of ail condominium instruments.
45 (10) Copies of any management agreements, employment con-
46 tracts, or other contracts or agreements affecting the operation or
47 use of, maintenance of, or access to all or part of the condominium
48 development.
49 (11) A statement of the status of compliance with applicable
50 zoning, building permit, and other governmental statutes or regu-
51 lations affecting the condominium development, including a state-
52 ment as to whether or not streets are owned by the condominium
53 development, and also of any existing tax and existing or proposed
54 special taxes or assessments which affect the condominium
55 development.
56 (12) A narrative description of the promotional plan for the
57 disposition of the condominium units in the condominium
58 development.
59 (13) A copy of the proposed public offering statement,
60 (14) A statement of any criminal convictions, injunctive or
61 administrative orders, pending criminal proceedings, and pending
62 injunctive or administrative proceedings against the developer
63 and, if a corporation or other organization or association, against
64 its officers and principals, which the agency, by its rules, prescribes.
65 (15) Any other information, including any current financial
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66 statement or promotional material, which the agency, by its rules,
67 requires in order to assure that purchasers are protected in a
68 manner consistent with the purposes of this act.

1 SECTION 6. Effective Date of Registration.
2 (a) Upon receipt of an application for registration in proper
3 form, the agency shall:
4 (1) Within five business days, issue a notice of filing to the
5 developer.
6 (2) Promptly initiate an investigation to determine if:
7 (a) The developer is able to convey or cause to be conveyed
8 the condominium units offered for sale if purchasers comply with
9 the terms of the offer.

10 (b) There is reasonable assurance that the condominium
11 development will be substantially completed according to plans
12 and specifications.
13 (c) The application for registration including the proposed
14 public offering statement is complete and contains no apparently
15 untrue statements of material facts or apparent omissions of
16 material facts.
17 (b) Unless subsection (d) or (e) of this section is applicable, ifthe
18 agency, after inquiring and examination, makes the determina-
19 tions required by subsection (a)(2) of this section, it shall enter an
20 order registering the condominium development.
21 (c) If the agency, after inquiry and examination, does not make
22 the determinations required by subsection (a)(2) of this section, the
23 agency shall notify the developer that any deficiencies must be
24 corrected in the particulars specified within [10] days. Ifthecorrec-
25 tions are madeby the developer within the time allowed, the agency
26 shall enter an order registering the condominium development. If
27 the corrections are not made within the time allowed, the agency
28 shall enter an order rejecting the application for registration, which
29 shall include the findings of fact upon which the order is based. The
30 order rejecting the application for registration shall not become
31 effective for 20 days after the lapse of the 10-day period, during
32 which 20-day period the developer may petition for reconsidera-
33 tion and shall be entitled to a hearing. The order of rejection shall
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34 not take effect, in any event, until a hearing, once requested, has
35 been given to the developer. If, after the hearing; (I) the agency is
36 able to make the determinations required by subsection (a)(2) of
37 this section, it shall enter an order registering the condominium
38 development; (2) the agency is not able to make the determinations
39 required by subsection (a)(2) of this section, it shall affirm its
40 previous order rejecting the application for registration.
41 (d) If the agency finds that the application for registration con-
42 tains any intentionally untrue statement of a material fact or any
43 intentional omission to state a material fact required to be stated
44 therein or necessary in order to make not misleading the statements
45 made therein, or ifthe agency finds that the developer, or any agent
46 thereof, has obstructed or refused to permit the making of an
47 investigation by the agency, the agency shall enter an order reject-
48 ing the application for registration. The order shall not become
49 effective for 20 days, during which period the developer may
50 petition for reconsideration and shall be entitled to a hearing. The
51 order of rejection shall not take effect, in any event, until a hearing,
52 once requested, has been given to the developer. If after the hear-
53 ing: (1) the agency finds that its previous order ofrejection should
54 be withdrawn, it shall do so, and enter an order registering the
55 condominium development; (2) the agency finds that its previous
56 order of rejection should not be withdrawn, it shall affirm its
57 previous order rejecting the application for registration.
58 (e) If the application for registration contains any disclosure
59 required by Section 5(14) of this act, the agency shall takeaction,
60 including any investigation, necessary to enable it to determine
61 whether or not it should enter an order: (1) unconditionally regis-
62 tering the condominium development, (2) rejecting theapplication
63 for registration, or (3) registering the condominium development
64 under conditions (including disclosure of information to purchas-
65 ers) the agency deems necessary for the accomplishment of the
66 purposes of this act, and the agency shall enter the appropriate
67 order. The agency, by its rules, shall prescribe the factors to be
68 considered in making the determination. Any order other than one
69 unconditionally registering the condominium development shall
70 not become effective for 20 days, during which period the devel-
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71 oper may petition for reconsideration and be entitled to a hearing.
72 Any order shall not take effect, in any event, until a hearing, once
73 requested, has been given to the developer. If, after the hearing; (1)
74 the agency finds that its previous order should be withdrawn or
75 modified, it shall do so, and enter the appropriate order; (2) the
76 agency finds that its previous order should not be withdrawn or
77 modified, it shall affirm its previous order.
78 (f) The agency shall take the appropriate action, prescribed by
79 subsections (b) through (e) of this section, on an application for
80 registration within [60] days from the date of the issuance of the
81 notice of filing. If agency action is not taken within the period, the
82 condominium development shall be considered to be registered
83 unless the developer has consented in writing to a delay.
84 (g) In making any inquiry or examination required by this act,
85 the agency shall have access to, and may demand the production
86 of, any books and papers, and may administer oaths and affirma-
87 tions to and examine the developer, his agents, or any other person
88 with respect to any matter relevant to the inquiry or examination.
89 (h) Any notice required under this section shall be sent to or
90 served on the developer or his authorized agent.

1 SECTION 7. Contents of Public Offering Statement.
2 (a) A public offering statement shall disclose fully and accu-
3 rately the characteristics of the condominium development and the
4 condominium units therein offered and make known to prospec-
5 tive purchasers all material features and circumstances affecting
6 the condominium development. The proposed public offering
7 statement submitted to the agency shall be in a form prescribed by
8 its rules and include the following.:
9 (1) The name, principal address, and telephone number of the

10 developer and the name and principal address of all officers and
1! principals thereof.
12 (2) A description of the condominium development in sufficient
13 detail to identify the common elements and units in the condo-
14 minium development and their relative locations and approximate
15 dimensions.
16 (3) Copies of the declaration rules and regulation and bylaws,
17 along with a brief narrative statement describing each, including
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18 information on any control of all or any part of the condominium
19 development by the developer contained in the instruments.

20 (4) A guaranteed maximum projected budget for the first year
21 after the initial conveyance of title to a condominium unit to a
22 purchaser other than the developer, including a line-item listing of
23 projected common expense assessments for each condominium
24 unit [and provisions for payment by the developer of the amount of
25 the actual individual unit assessments which exceeds that con-
26 tained in the guaranteed maximum projected budget].
27 (5) A statement ofany restraints on the free alienability ofall or
28 any part of the condominium development.
29 (6) Copies of any management contract or other contract or
30 agreement affecting the operation or use of, maintenance of, or
31 access to all or any part of the condominium development, with a
32 brief narrative statement of the effect of each agreement upon a
33 purchaser, including a specification of the services to be rendered
34 and the charges to be made thereunder, and a statement of the
35 relationship, if any, between the developer and the managing agent
36 or firm.
37 (7) A general description of the status of compliance with appli-
38 cable zoning, building permit, and any other governmental statutes
39 and regulations affecting the condominium development.
40 (8) The significant terms of any encumbrances, easements, liens,
41 and matters of title affecting the condominium development.
42 (9) The significant terms of any financing available to purchas-
43 ers of condominium units in the condominium development.
44 (10) Provisions of any warranties provided by the developer to
45 condominium unit owners, including the warranty prescribed by
46 Section 11(a)of this act, along with a brief statement of the terms of
47 the bond (or other evidence of security) required by Section 11(b)
48 of this act.
49 (11) A 20-point boldface, typed statement of the right of cancel-
50 lation guaranteed a purchaser by Section 5(a)(2) of this act
51 (12) A statement of the rights of condominium unit owners ands
52 of the requirements imposed on the developer prescribed by Sec-
53 tion 13 of this act.
54 (13) A statement of the requirement for escrow or bonding of
55 deposits prescribed by Section 12 of this act.
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56 (14) A statement of the consumer remedies prescribed by Sec-
57 tion 19 of this act.
58 (15) A statement of the parts of the condominium development
59 covered by a common insurance policy and a summary of all
60 significant provisions of the policy.
61 (16) The statement required by Section 8 of this act.

62 (17) A statement of projected reasonable cost and fees asso-
63 ciated with the purchase of a unit including, but not limited to, cost
64 of transfer taxes, recording fees, prepaid real estate or other taxes,
65 and insurance. The statement shall include a statement as to
66 whether or not there will be a guaranteed title opinion or title
67 insurance policy.
68 (18) Any additional information required by the agency to
69 assure full and fair disclosure to prospective purchasers.
70 (b) The public offering statement shall not be used for any
71 promotional purposes before registration of the condominium
72 development, and afterwards only if it is used in its entirety. No
73 portion of the public offering statement may be underscored,
74 italicized, or printed in larger, heavier, or different color type or
75 paper than the remainder of the statement unless the agency or this
76 act requires it.
77 (c) The agency may require the developer to alter or amend the
78 proposed public offering statement in order to assure full and fair
79 disclosure to prospective purchasers, or in order to meet the
80 requirements of this section. A public offering statement is not
81 current unless all amendments are incorporated.

1 SECTION 8. Unlawful Representations. The fact that an
2 appliction for registration of a condominium development has
3 been filed or the condominium development has been registered
4 shall not be deemed a finding by the agency that the information
5 contained in the application for registration is true and accurate, or
6 be held to mean the agency has in any way passed upon the merits
7 of, or given approval to, the condominium development, and the
8 public offering statement shall contain a 20-point boldface, typed
9 statement, in a form prescribed by the agency, pursuant to its rules,

10 to that effect. The developer, or any agent thereof, shall not make
11 or cause to be made to any prospective purchaser any representa-
12 tion contrary to the foregoing.
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1 SECTION 9. Conversion Condominium Developments.
2 (a) The developer of a conversion condominium development
3 shall include in the public offering statement, in addition to the
4 material required elsewhere in this act, the following:
5 (1) A specific statement of the amount of any initial or special
6 condominium fee due from the purchaser on or before signing ofa
7 contract or other agreement to purchase and the basis of the fee.
8 (2) Information on the actual expenditures made on all repairs,
9 maintenance, operation, or upkeep of the subject property within

10 the [three] years preceding the filing of the application for registra-
I I tion of the condominium development, set forth tabularly with the
12 proposed line-item budget of the conversion condominium devel-
13 opment prescribed by Section 7(a)(4) of this act, and cumulatively
14 broken down on a per-unit basis in proportion to the relative
15 voting strengthsallocated to the condominium units. If any build-
16 ing in the conversion condominium development has not been
17 occupied for a period of three years preceding the filing of the
18 application for registration of the condominium development,
19 then the information shall be set forth for the maximum period the
20 building has been occupied.
21 (3) A report from an independent, licensed engineer stating the
22 condition, the rated life, and expected useful life of the roofs,
23 foundations, externaland supporting walls, mechanical, electrical,
24 plumbing, and structural elements, and any otherrelated facilities,
25 together with an estimate ofrepair and replacement costs projected
26 for the five years following the registration of the conversion
27 condominium development.
28 (4) A list of any outstanding building code or other municipal
29 regulation violations, the dates the premises were last inspected for
30 compliance with building code or other municipal regulations,
31 along with a certification by the developer that there will be no
32 building code violations or violations of any other municipal regu-
33 lations at the time of conveyance of title to a condominium unit to
34 the purchaser.
35 (b) The developer of a conversion condominium development,
36 upon registration of the condominium development, shall notify
37 each residential tenant of the building or buildings which comprise
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38 the condominium development. The notice shall be hand deliv-
39 ered, sent by mail, return receipt requested, or delivered by any
40 other reasonable method which the agency, by its rules, prescribes
41 to the unit of each residential tenant. The notice constitutes the
42 notice to terminate the tenancy except that, no residential
43 tenancy, including a residential tenancy from month-to-month,
44 shall be terminated prior to the expriation date of the existing
45 written lease agreement, if any, or a period of two years from the
46 date of the notice, whichever occurs first. If no written lease
47 agreement exists, residential tenancy may be terminated by the
48 developer not less than 90 days after the date of the notice of
49 conversion and termination. Notwithstanding any other provision
50 of this section, any tenant, within 30 days after notice of conver-
5! sion, may notify the developer of his intent to terminate tenancy.
52 The notice must be written, delivered by hand, or sent by mail,
53 return receipt requested, or delivered by any other reasonable
54 method which the agency, by its rules, prescribes, not less than 90
55 days prior to the date of termination, except that those persons
56 with a month-to-month tenancy shall deliver notice of termination
57 not less than 30 days prior to the date of termination. For 60 days
58 after receipt of the notice, each residential tenant has the exclusive
59 right to contract for the purchase of the unit he occupies and shall
60 receive the public offering statement at least 15 days prior to
61 termination of the 60-day period. Any person who applies for a
62 residential tenancy after the notice is given shall also be informed
63 of the registration of the condominium development at the time of
64 the application.
65 (c) The developer of a conversion condominium development,
66 in addition to material required elsewhere in this act, shall include
67 with the application for registration of the condominium develop-
68 ment: (1) a copy of the notice prescribed by subsection (b) of this
69 section, and (2) a certified statement that the notice, fully comply-
70 ing with the provisions of this section, at the time of the registration
71 of the conversion condominium development, shall be mailed or
72 delivered according to the requirements of subsection (b) of this
73 section to the unit of each of the residential tenants in the building
74 or buildings which comprise the conversion condominium devel-
75 opment for which registration is sought.
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1 SECTION 10. Resale by Condominium Unit Owners.
2 (a) In the event of any resale of a condominium unit by a
3 condominium unit owner other than the developer, the owner shall
4 obtain from the unit owners’ association and furnish to the pur-
5 chaser, prior to the signing by such purchaser of any contract or
6 other agreement to purchase, the following:
7 (1) A copy of the most recent public offering statement submit-
8 ted by the developer according to the provisions of this act.
9 (2) A copy of the most recent unit owners’ association budget,
10 bylaws, rules and regulations, declaration, and last auditor’s report
11 or financial statement.
12 (3) To the extent, if any, indicated by the unit owners’ associa-
13 tion’s budget, a statement of any capital expenditures anticipated
14 by the unit owners’ association within the [current and suceeding
15 two fiscal years],
16 (4) A statement of the status and amount of any reserve for
17 replacement fund and any portion of the fund earmarked for any
18 specified project by the unit owners’ association.
19 (5) A statement of any restraints on the free alienability of the
20 condominium unit.
21 (6) A statement of the amount of unpaid assessments against the
22 unit owner.
23 (b) The principal officer of the unit owners’ association, or
24 another officer or officers as the condominium instruments spec-
25 ify, shall furnish the material prescribed by subsection (a) of this
26 section upon the written request of any condominium unit owner
27 within [10] days of the receipt of the request. The condominium
28 unit owner has a cause of action to collect damages from the unit
29 owners’ association for any loss resulting to him from failure of the
30 officer or officers to comply with the requirements of this section.

1 SECTION 11. Warranties; Provision of a Bond.
2 (a) The developer shall warrant against defects in the plumbing,
3 electrical, mechanical, structural, and all other components of the
4 units and common elements. The warranty:
5 (1) Shall exist on a unit for [one] year from conveyance of title
6 to that unit by a developer to a purchaser other than the developer
7 (2) Shall exist on all of the common elements for two years from
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8 the initial conveyance of title to a condominium unit by the devel-
9 open to a purchaser other than the developer.

10 (3) Shall be contained, in a form prescribed by the agency rules,
1! in the contract or other agreement to purchase.
12 (4) Shall be separate from, and in addition to, any warranties
13 provided by any other person.
14 (b) The developer shall post a bond in the sum of 10 percent of
15 estimated construction or conversion costs or provide other secur-
16 ity as the agency, by its rules, prescribes to remedy or cause to be
17 remedied any defects against which this section requires the devel-
18 oper to warrant.

1 SECTION 12. Escrow or Bonding of Deposits. Any deposit
2 made in connection with any disposition of a condominium unit,
3 including a deposit made in connection with a nonbinding reserva-
4 tion agreement (the provisions of Section 4(a)(4) of this act not-
5 withstanding), shall be held in escrow or guaranteed by surety
6 bond in a form to be prescribed by the agency until delivered at the
7 closing. Escrow funds shall be deposited in a separate account
8 designated for this purpose, in an institution the deposits of which
9 are insured by an agency or instrumentality of this State or of the

10 United States. Escrow funds shall not be subject to attachment by
1 1 the creditors of either a purchaser or the developer. All interest
12 earned by the escrow account may be credited to the developer
1 3 upon the closing or may be added to any refund of the deposits to
14 the purchaser authorized by this act.

1 SECTION 13. Management Contracts and Leases by
2 Developer.
3 (a) Owners of condominium units in a condominium develop-
4 ment may assume the powers of the unit owners’ association,
5 including selection of the management of the condominium devel-
6 opment and the establishment of appropriate management con-
7 tracts and other contracts or agreements affecting the use of,
8 maintenance of, or access to all or a part of the condominium
9 development, no later than one year after the initial occupancy of a

10 unit in the condominium development or as soon as 75 percent of
11 the units are occupied, whichever is earlier.
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12 (b) Voting in the unit owners’ association shall be based on
13 objective criteria and be without regard to the identity of unit
14 owners.
15 (c) After registration of the condominium development, the
16 developer shall assume the obligations of a condominium unit
17 owner in his capacity as owner of condominium units not yet
18 disposed of by him.
19 (d) The developer shall not establish a management lease, con-
20 tract or other agreement which is enforceable against the owners of
2! the condominium units in the condominium development beyond
22 the earliest date on which such owners are authorized to select the
23 management of the condominium development and establish
24 related contracts as prescribed by subsection (a) of this section.
25 (e) The developer shall not lease any land or recreational or
26 other facilities to any unit owner or to the unit owners’ association
27 except where:
28 (1) The lease includes all the property of the condominium
29 development.
30 (2) Each condominium unit owner will have a leasehold interest
31 in his unit and an undivided leasehold on the common elements.
32 (3) The lease is for a fixed amount over the terms of the lease.
33 (4) The lease is for a term of 99 years, or for a shorter term
34 prescribed by the agency, in its rules.
35 (5) The unit owners’ association shall maintain all of the com-
36 mon elements, except the parts thereof which the condominium
37 instruments specifically state must be maintained by each condo-
38 minium unit owner.
39 (6) The existence and terms of the lease are included in the
40 application for registration prescribed by this act and disclosed to a
4! purchaser in the public offering statement prescribed by this act.
42 (7) Renewal of the lease includes increased rent only if it shall be
43 adjusted in accordance with a nationally recognized commodity
44 index.
45 (8) A lease of recreational facilities or other commonly used
46 facilities grants to the lessee an option to purchase the leased
47 property payable in cash on any anniversary date of the beginning
48 of the lease term after the tenth anniversary at a price then deter-
49 mined by agreement, and if there is no agreement, then bv arbitra-
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50 tion under procedures the agency establishes; that in the event of
51 arbitration, the arbitrators shall take into account the capitaliza-
52 tion of the current rent but not take into account the discounted
53 rent for the unexpired term of the lease.
54 (9) If the lessor wishes to sell his interest and has received a bona
55 fide offer to purchase it, then the lessor shall notify the association
56 and each unit owner with an executed copy of the offer and its
57 terms. The association shall have the option, following receipt of
58 the offer, to purchase the interest on the terms and conditions set

59 forth in the offer, for a period to extend until 90 days following
60 receipt of the offer by the association. The option shall be exer-
61 cised, if at all, by a notice in writing given to the lessor within that
62 period. If the association does not exercise the option herein
63 granted, then the lessor shall have the right, for a period of 60 days
64 after receipt of the notice, not to exercise the option within which
65 to complete the transaction described in the offer to purchase. If
66 for any reason the transaction is not concluded and notice of that
67 fact given to the association within 60 days, then the offer shall be
68 deemed abandoned and the provisions of this subsection shall be
69 reimposed on the interest in question.

1 SECTION 14. Unit Owner’s Liabilityfor Breach ofDuty by the
2 Association.
3 (a) Except as provided in this act, a unit owner has no liability
4 for any breach of duty for which the association is liable, whether
5 the duty arises out of contract, or a standard of care imposed by
6 law on the association, or otherwise.
7 (b) If a judgment against the association, whether or not the
8 association is incorporated, remains unpaid in whole or in part for
9 [three] months after it has become final, a unit owner becomes

10 liable as specified in subsections (c) and (d) if he has been given
11 written notice of the pending judicial proceeding and that he has a
12 right to defend in the proceeding.
13 (c) A unit owner is liable to the judgment holder only to pay the
14 same percentage of the amount of the judgment not paid by the
15 association as the unit owner’s percentage of the common
16 elements.
17 (d) A unit owner is liable under this section only if he owned his
18 unit at the time the cause of action occurred and an owner who
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19 owned a unit at the time a cause ofaction occurred remains liable
20 even though he is no longer the owner of the unit.
21 (e) Nothing in this section prevents suit against the unit owner
22 or against the unit owner and the association jointly if the unit
23 owner or someone other than the association for whose conduct he
24 is liable has breached a duty.

1 SECTION 15. Liability of Association to Unit Owners. The
2 association is liable to, and may be sued by, a unit owner to the
3 same extent as it is liable to and may be sued by persons otherthan
4 unit owners.

1 SECTION 16. Investigations by Agency.
2 (a) The agency may make necessary public or private investiga-
3 tions within or without this State in accordance with law to deter-
4 mine whether any person has violated or is about to violate this act
5 or any rule or order hereunder, or to aid in the enforcement of this
6 act or in the prescribing of rules and forms hereunder.
7 (b) For the purpose of any investigation or proceeding under
8 this act, the agency or any officer designated by rule may adminis-
9 ter oaths or affirmations, and upon its own motion, or upon the
10 request of any party, shall subpoena witnesses, compel their
1 1 attendance, take evidence, and require the production ofany mate-
12 rial which is relevant to the investigation, including the existence,
13 description, nature, custody, condition, and location ofany books,
14 documents, or other matter reasonably calculated to lead to the
15 discovery of material evidence.
16 (c) Upon failure to obey a subpoena or to answer questions
17 asked by the investigating officer and upon reasonable notice to all
18 persons affected thereby, the agency may apply to the [appropriate
19 state court] for an order compelling compliance.
20 (d) The agency may publish information concerning any viola-
21 tion of this act or of any rule or order hereunder, and secure
22 information to serve as a basis for recommending further legisla-
23 tion concerning the matters to which this act relates.

1 SECTION 17. General Powers and Duties of Agency
2 (a) The agency shall prescribe reasonable rules which shall be
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3 adopted, amended, or repealed in compliance with the law appiica-
4 ble to the administrative procedures of agencies of government.
5 The rules shall include, but not be limited to, provisions foradver-
6 tising standards to assure full and fair disclosure, provisions for
7 operating procedures, and other provisions as are necessary and
8 proper to accomplish the purposes of this act.
9 (b) The agency by rule or order, after reasonable notice and

10 hearing, may require the filing ofadvertising material relating to a
i i condominium development prior to its distribution.
12 (c) If it appears that a person has engaged in or is about to
13 engage in an act or practice constituting a violation of a provision
14 of this act, or of a rule or order hereunder, the agency, with or
15 without prior administrative proceedings, may bring an action in
16 the [appropriate state court] to enjoin the act or practice. Upon
17 proper showing, injunctive relief or a temporaryrestraining order
18 shall be granted. The agency is not required to post a bond in any
19 court proceedings or prove that any other adequate remedy at law

20 exists.
21 (d) The agency may intervene in any suit by or against a devel-
22 oper and which involves a condominium development. A devel-
23 oper shall promptly furnish the agency notice of the suit as well as
24 copies of all pleadings.
25 (e) The agency may:
26 (1) Accept registrations filed in other States which it finds to be
27 reasonably consistent with the requirement of this act.
28 (2) Contract with similar agencies in this State and in other
29 jurisdictions to perform investigative functions.
30 (3) Accept grants-in-aid from any governmental source.
31 (f) The agency shall cooperate with similar agencies in other
32 jurisdictions to establish uniform filing procedures and forms,
33 uniform public offering statements, advertising standards, rules,
34 and common administrative practices.

1 SECTION 18. Agency Sanctions.
2 (a) If the agency determines, after notice and hearing, that a
3 developer has; (1) violated any provision of this act, (2) directly or
4 through an agent knowingly engaged in any false, deceptive, or
5 misleading advertising, promotional, or sales method to offer or
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6 dispose of a condominium unit, or (3) violated any lawful order or
7 rule of the agency, it may issue an order requiring the developer to
8 cease and desist from the unlawful practice and to take affirma-
9 tive action as in the judgment of the agency will carry out the

10 purposes of this act. If the agency makes a finding offact in writing
11 that the public interest will be irreparably harmed by delay in
12 issuing an order, it may issue a temporary cease and desist order.
13 The agency shall give notice of the proposal to issue a temporary
14 cease and desist order to the developer. Every temporary cease and
15 desist order shall include in its terms a provision that upon request
16 a hearing will be held promptly to determine if it is to become
17 permanent.
18 (b) A registration of a condominium development may be
19 revoked by the agency, after notice and hearing, upon a written
20 finding of fact that the developer has;
21 (1) Failed to comply with the terms of a cease and desist order.
22 (2) Been convicted in any court subsequent to the filing of the
23 application for registration of a crime involving fraud, deception,
24 false pretenses, misrepresentation, false advertising, or dishonest
25 dealing in real estate transactions.
26 (3) Disposed of, concealed, or diverted any funds or assets of
27 any person so as to defeat the rights of a condominium unit
28 purchaser.
29 (4) Failed to perform faithfully any stipulation or agreement
30 made with the agency as an inducement to register any condomi-
3! nium development, or to reinstate any registration.
32 (5) In an application for registration intentionally made an
33 untrue statement of a material fact or intentionally omitted to state
34 a material fact required to be stated therein or necessary to make
35 the statement made therein not misleading. Findings of fact, if set
36 forth in statutory language, shall be accompanied by a concise and
37 explicit statement of the underlying facts supporting the findings,
38 (c) If the agency finds after notice and hearing that the devel-
39 oper has been guilty of a violation for which revocation could be
40 ordered, it may suspend the registration until, pursuant to its rules,
41 it determines the suspension be terminated or the registration be
42 revoked. The suspensions shall mean that the developer or any
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43 agent thereof shall not offer or dispose of, for the period of suspen-
44 sion, any condominium unit in the condominium development the
45 registration of which has been suspended.

1 SECTION 19. Consumer Remedies. Any person who, in reas-
2 enable reliance upon any material and false or misleading state-
3 ment or information made by or underauthority from a developer
4 or any agent thereof, pays anything of value toward the purchase
5 of, or acquiring an interest in, a condominium unit shall have a
6 cause of action: (1) prior to closing, to rescind the contract or to
7 collect damages from the developer for his loss; (2) after closing
8 until one year after closing or until completion of the condomi-
9 nium development, whichever is later, to collect damages from the

10 developer for his loss.

1 SECTION 20. Additional Remedies. The rights and remedies
2 provided by this act shall be in addition to any and all other rights
3 and remedies that may exist at law or in equity.

1 SECTION 21. Criminal Penalties. Any person who willfully
2 violates any provision of Sections 5(a)(1), 5(a)(2), 5(b), 10, or 15 of
3 this act, upon conviction, shall be fined not less than $ 1,000 but not
4 more than [$50,000] and each violation shall be a separate offense
5 [or imprisoned for not more than six months, or both, for each
6 offense],

1 SECTION 22. Contrary Stipulations Void. Any condition,
2 stipulation, or provision binding any purchaser to waive com-
3 pliance with any provision of this act, or of any rule or order of the
4 agency, is void.

1 SECTION 23. Judicial Review. Proceedings for judicial review
2 of agency action shall be in accordance with [appropriate state
3 statute],

1 SECTION 24. Standardized Forms. The agency shall develop
2 and prescribe, within [one] year following the state of enactment, a
3 standardized form for the application for registration and for the
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4 public offering statement, containing the information required by
5 this act, and the forms shall be uniformly used as the standard
6 forms for application for registration and for public offering state-
7 ments in this State.

1 SECTION 25. Appropriations. There is authorized to be
2 appropriated such sums as may be necessary to carry out the
3 provisions of this act.
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