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(House, No. 6675 of 1980)

Ordered, That the Legislative Research Council undertake a study
and investigation relative to the feasibility of the establishment of an
Administrative Court System by the Commonwealth. Said council
shall report the results of its study by filing a report thereon with the
Clerk of the House of Representatives on or before the last Wednesday
of January in the year nineteen hundred and eighty-one.

Adopted:
By the House of Representatives, June 11, 1980
By the Senate, in concurrence, June 18, 1980

Ordered, That the time be extended to the third Wednesday of
March in the current year wherein the Legislative Research Council is
required to report on its study and investigation relative to (1) mandat-
ing legislative approval to the signing of consent decrees by state
executive agencies (see House, No. 5930 of 1980) and (2) thefeasibility
ofestablishing an administrative court system (see House, No. 6675 of
1980).

fEfje Commontocalrt) of ffla*sad)u«etts(

ORDER AUTHORIZING STUDY

(Unnumbered House Order of 1981)

Adopted:
By the House of Representatives, February 26. 1981
Br the Senate, in concurrence. March 2, 1981
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(Unnumbered House Order of 1981)

Ordered, That the time be extended to the fourth Wednesday of
April in the current year wherein the Legislative Research Council is
required to report on its study and investigation relative to (a) the
feasibility of establishing an administrative court system by the com-
monwealth (see House, No. 6675 of 1980 and unnumbered House
Order of February 26, 1981), and (b) the operation of “reduction in
force” provisions in school collective bargaining agreements and other
arrangements governing the redeployment of effected school em-
ployees due to reduced pupil enrollments (see House, No. 6562 of
1980).

Adopted:
By the House of Representatives, March 23, 1981
By the Senate, in concurrence, March 30, 1981
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Ladies and Gentlemen: In compliance with the legislative directive
in House, No. 6675 of 1980, the Legislative Research Council submits
herewith a report prepared by the Legislative Research Bureau relative
to establishing an Administrative Court System in the Common-
wealth.

The Legislative Research Bureau is restricted by statute to “statisti-
cal research and fact-finding.” Hence, this report contains only factual
material without recommendations or legislative proposals by that
Bureau. It does not necessarily reflect the opinions of the undersigned
members of the Legislative Research Council.

Respectfully submitted.

Sen. ANNA P. BUCKLEY of Plymouth, Chairman
Rep. MICHAEL J. LOMBARDI of Cambridge, House Chairman
Sen. JOSEPH B. WALSH of Suffolk
Sen. JOHN F. PARKER of Bristol
Sen. ROBERT A. HALL of Worcester
Rep. WILLIAM P. NAGLE, Jr. of Northampton
Rep. IRIS K. HOLLAND of Longmeadow
Rep. SHERMAN W. SALTMARSH, Jr. of Winchester
Rep. BRUCE N. FREEMAN of Chelmsford
Rep. CHARLES N. DECAS of Wareham

QTfjc (Commontoealtl) of iHasteacfjutfcttg

LETTER OF TRANSMITTAL TO THE
SENATE AND HOUSE OF REPRESENTATIVES

To the Honorable Senate and House of Representatives:

MEMBERS OF THE LEGISLATIVE RESEARCH COUNCIL
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To the Members of the Legislative Research Council:

LADIES AND GENTLEMEN:— House, No. 6675 of 1980, re-
printed on the inside of the front cover, directed the Legislative
Research Council to investigate and study the feasibility of establish-
ing an Administrative Court System.

The Legislative Research Bureau submits herewith such a report. Its
scope and content have been determined by statutory provisions which
limit Bureau output to factual reports without recommendations. The
preparation of this report was the primary responsibility of Paul M.
Murphy of the Bureau staff.

Respectfully submitted,

DANIEL M. O’SULLIVAN, Director
Legislative Research Bureau

c Commontoealtl) of iflaggadtusfettg

LETTER OF TRANSMITTAL TO THE
LEGISLATIVE RESEARCH COUNCIL
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The development of administrative law can be traced from the early
years of medieval England. As the English nation developed its central-
ization of authority, the administrative system grew in matters it
handled, without, however, judicial powers. In time, a great deal of
local authority rested with the sheriffs and subsequently with the
justices of the peace. To provide for a semblance of central authority,
the laws of Parliament became precise and detailed and the royal
courts were given the authority to insure compliance by the local
officials. The line separating judicial and administrative functions
remained indistinct for some time, perhaps even to the time of the
Industrial Revolution where more modern municipal problems and
services required that the administrative function be placed in the
hands of democratically-elected bodies.

The distinction between judicial and administrative functions was
similarly unclear in the New World. In the early days of Massachusetts,
the General Court was established as the law-making body by the royal
charter in 1692. It passed, however, many laws that can be classified as
administrative in nature, but very early the General Court delegated
licensing and regulatory authority to officials in the towns and to
justices of the peace.

The concept of administrative procedure refers generally to the
activity of government in the executive branch and not to the legisla-
tive or judicial branch. The growth of the idea of administrative
adjudicatory action stemmed from the need to implement legislative
enactments. Clearly, the mere passage of legislation without the estab-
lishment of some kind of supervisory body to monitor and adjudicate
would not be feasible. Thus, the administrative agency became more
and more prominent in the governmental scheme.

jc Commontoealtf) of is(a££ad[)U£ett£

SUMMARY OF REPORT

Historical Background

Administrative Government in Massachusetts
There is a total of 423 administrative agencies operating within the

framework of the various secretariats of the Governor’s Cabinet in
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Massachusetts. The Governor’s Cabinet consists of the following ten
executive offices: (1) Administration and Finance, (2) Communities
and Development, (3) Consumer Affairs, (4) Energy Resources, (5)
Environmental Affairs, (6) Human Services, (7) Elder Affairs, (8)
Manpower Affairs, (9) Public Safety and (10) Transportation and
Construction. Each of these offices is headed by a secretary who is
appointed by the Governor and serves at his pleasure.

The enactment of G.L. c. 231 A, the Declaratory Judgement Act (C.
582 of 1945), purported to provide judicial relief from arbitrary and
illegal acts and decisions of administrative agencies in an expeditious
fashion. Another statute authorizes the Attorney General to intervene
in rate cases on behalf of consumer interests (G.L. c. 12, ss. HE and
11F). The most significant law in Massachusetts administrative proce-
dure is the Administrative Procedure Act (APA) (G.L. c. 30A).
Enacted in 1954, the statute seeks to establish minimum standards of
fair administrative procedures and a certain degree of uniformity.

The Division of Registration constitutes 28 regulatory boards and is
charged with the responsibility of establishing and enforcing require-
ments for licensing and standards of practice for members of the
professions and trades within its jurisdiction. These regulatory boards
have investigatory and adjudicatory functions, which vary according
to the type of activity regulated. The most punitive remedy available to
the boards of the Division of Registration is license revocation. Other
active adjudicatory boards and commissions within state government
are the Appellate Tax Board, the Alcoholic Beverages Control Com-
mission, the Industrial Accident Board, the Board of Conciliation and
Arbitration, the Labor Relations Commission, the Board of Review of
the Division of Employment Security, the Massachusetts Commission
Against Discrimination and the Rate Setting Commission.

The Division of Hearing Officers was established in 1973 within the
Executive Office for Administration and Finance (G.L. c. 7, s. 4H).
There are provisions for a total of 11 hearing officers, one of whom is
designated the chief hearings officer. The division is statutorily re-
quired to hear appeals from the Rate Setting Commission and the
Contributory Retirement Appeals Board. It is authorized to conduct
hearings on matters originally before other commissions and boards, if
requested.

The present municipal administrative procedures practices in the
Commonwealth are a hodgepodge of legislation and are governed not
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only by those chapters of the General Laws dealing with cities and
towns, but also by the ordinances and by-laws enacted locally. There is
no standard procedure which applies to all the situations involving
licenses, permits and appeals.

At least 28 states have adopted the major provisions of the Model
State Administrative Procedure Act which seeks to assure a funda-
mental fairness in adjudicative hearings, particularly in matters of
notice, rules of evidence and the proper separation of the functions of
prosecutor and decision-makers. Some states have enacted statutes
which create administrative adjudicatory bodies which, in varying
degrees, resemble administrative courts. California, for example, has a
dual system with 25 full-time hearing examiners employed by a sepa-
rate agency known as the Office of Administrative Hearings. They
service 55 state agencies and local government units. State licensing
agencies are required to use them for hearings, This central panel does
not, however, provide examiners for several state agencies which
employ their own. Florida has an independent 20-member hearing
examiner agency which conducts all of the formal hearings required by
the Florida Administrative Procedures Act. The State of Missouri has
established the equivalent of an administrative court in which the
hearings officer’s decision is binding on theagency for certain classes of
disputes.

However, of all the states surveyed, the procedures in the State of
Maine most nearly resemble a pure form of an independent adminis-
trative court system. It is a statewide court composed of two judges,
appointed for seven-year terms, a clerk and support personnel. Creat-
ed by the Legislature in 1973, its jurisdiction was extended by a later
statute. From July 1, 1978 to December 31,1978, the court disposed of
533 matters out of a total case load of 622 filings. The bulk of the case
load involves liquor license violations.

The United Slates Constitution envisioned a Congress that would
involve itself in a demonstrable way in the day to day administration of
government, a concept that would prove unfeasible due to the growth
and complexity of the federal establishment. Delegation of authority

Administrative Tribunals in Selected States

Federal Administrative Procedure
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by Congress to administrative agencies began in the early days of
government, has continued to the present and has been ratified by
judicial decision. The growth of federal agencies paralleled the growth
of population. It was inevitable that a system of recordation and
publication be devised as well as ground rules for the adjudicatory
function. The Federal Register Act and the Federal Administrative
Procedures Act set up guidelines for the performance of these func-
tions. The latter, adopted in 1946, established the federal hearing
examiners structure. Under the Act, hearings officers are called Admin-
istrative Law Judges. These judges are employees of the federal
agencies for which they conduct hearings, but their appointment,
promotion, compensation and removal are controlled by the Federal
Office of Personnel Management. Under the Act, each federal agency
has the authority to hold a new hearing and to reverse the decision of
an Administrative Law Judge on appeal. Agencies may also limit the
authority of judges to hold only the initial hearing, establishing a
record and certifying the record to the agency for the latter’s decision.
There are currently 1,072 Administrative Law Judges with more than
half (660) handling Social Security matters at the Department of
Health, Education and Welfare.

The Ombudsman concept is used extensively in Europe, and to a
lesser extent on the federal and state level in the United States. The
Ombudsman is one to whom any citizen may take complaints about
government action or inaction. The Ombudsman tries to obtain re-
dress of an injustice or amends for a grievance. In the sense that the
Ombudsman settles disputes between the citizenry and public agencies,
this office does resemble a somewhat primitive form of quasi-adminis-
trative court. The major difference is that the Ombudsman’s efforts are
pointed more in the direction of arbitration and conciliation rather
than rule-making or enforcement.

Legislative-created ombudsmen are functioning in five states (Alas.,
Ha., la., Neb., and N.J.). Congress has repeatedly rejected efforts to
establish an Office of Ombudsman on the federal level. Massachusetts
is participating in a Nursing Home Ombudsman Demonstration Proj-
ect which is funded by a joint federal-state grant under the Federal
Older Americans Act. Bills to establish either a general or special

Ombudsman
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Ombudsman have been rejected by the General Court on numerous
occasions.

Regardless of what form a Massachusetts administrative court sys-
tem would take, there would be at least four basic areas ofjurisdiction:
(1) insurance rate cases, (2) utility rate cases, (3) other rate setting cases
and (4) cases involving the suspension, revocation or nonrenewal of
licenses of the regulated professions or industries. In the rate setting
cases, the problem perceived in the present procedure is that the
Division of Insurance, the Department of Public Utilities and other
rate setting bodies cannot be exculsively an advocate of the public
position when, at the same time, they must serve as the judge and
determine the relative merits of both their own position and that of the
industry. The basic argument for the establishment of an administra-
tive court is the need for a separation of the primary statutory responsi-
bilities from the quasi-judicial functions within an agency. The consti-
tutionality of professional peers sitting in judgement of each other in
occupational license disciplinary cases has also been questioned by
many authorities.

The initial legislative decision involved in establishing an adminis-
trative court in Massachusetts would be to determine whether the
court would be a trial court with original jurisdiction, taking the initial
evidence and rendering a decision on the facts presented, or whether
such a court would be an appellate court where the initial decision is
made by the administrative agency but appealable to theadministrative
court. The question of the degree ofindependence ofsuch a court must
be addressed as well as the problem of insuring expertise on a particu-
lar subject matter. It appears apparent that an administrative court of
original jurisdiction would be overwhelmed with a great number of
cases, whereas a court which functions as an appeal court only could
handle the case load in a reasonably expeditious and economic
manner.

A substantial improvement in the quality of decisions and prompt-
ness in disposition may result from the creation of an administrative
court with appellate jurisdiction only. If such a court were to hear cases
only upon appeal from the initial hearing and decision from the
highest level of an administrative agency, the case load would not be
substantial and decisions would be rendered promptly.

An Administrative Court in Massachusetts
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It is questionable that the establishment of an administrative court
would effect any substantial savings in the budget or personnel of the
regulatory agencies. The same personnel of these agencies would be
needed to perform their investigatory and supervisory functions.

A special commission in 1943 rejected the notice of an administra-
tive court on the grounds that the case load would not be sufficient to
justify its existence. In the reorganization of state government bill filed
in 1969, Governor F rancis W. Sargent recommended an administra-
tive court consisting of three magistrates operating within the pro-
posed Executive Office of Consumer Affairs (House, No. 6090). In
1974, the Legislative Committee on Banks and Banking rejected a
somewhat similar measure to handle banking and consumer credit
cases, considering the prospective case load inadequate to justify such
a court. A bill filed by Representative Michael F. Flaherty of Boston
and currently under consideration by the Legislature would establish
an administrative court in Massachusetts consisting of a chief magis-
trate and five associate magistrates (House, No. 5834). Appeals as to
matters of law from any final decision, order orruling of this adminis-
trative court may be taken to the Supreme Judicial Court by an
aggrieved party under the terms of the bill.
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House, No. 6675 of 1980, which is reprinted on the inside cover of
this report, directed the Legislative Research Council “to make an
investigation and study of the feasibility of establishingan administra-
tive court system in the Commonwealth.” Filed by Representative
Michael J. Lomhardi of Cambridge, House Chairman of the Legisla-
tive Research Council, the order was adopted by the House of Repre-
sentatives on June 11, I9Boand by the Senate, in concurrence, on June
18, 1980.

Although the field of administrative law dates back to medieval
times in England, it is only in recent times that the complex procedural,
constitutional and jurisdictional questions of administrative tribunals
have come into issue. The study traces the development of administra-
tive rule-making and the creation of quasi-judicial bodies within the
executive branch of government from the early days of English govern-
ment through colonial times in the New World to the present day. The
report examines administrative government in Massachusetts with
particular attention being paid to important statutory enactments,
such as the Administrative Procedures Actand the Declaratory Judge-
ment Act. ft reviews agencies that possess certain adjudicatory powers
and the manner in which this power is exercised.

Administrative tribunals in selected states are reviewed with particu-
lar attention paid to those states which have the closest approximation
to an administrative court system. The administrative procedures on
the federal level are discussed and the qualifications and use of federal
administrative law judges are covered in some detail. The use of
ombudsmen in some jurisdictions is discussed as the practice relates to
a resolution of controversies arising between governments and their
constituencies.

Finally, questions concerning the establishment of an administrative
court in Massachusetts are covered including jurisdictional, constitu-
tional, budget and personnel considerations.

tKfjc Commontoealtt) of ffla*sacf)us(ett«

AN ADMINISTRATIVE COURT SYSTEM

CHAPTER I. INTRODUCTION

Origin ant/ Scope oj Study
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Administrative law dales from the early days of English jurispru-
dence and custom which have furnished the basis, to a large extent, for
the development ol the bodies politic of the United States and its
subdivisions.

I he conquest ol England by the Normans in 1066 left the country
with two separate cultures, the Saxon and the Norman. One noted
authority has commented on this subject as follows:

The absolutism of the Norman government reduced all
classes of the inhabitants to complete submission to the
Crown. On account of the race conflict between Normans
and Saxons, the Crown was obliged to establish some sys-
tem of government by means of which the peace could be
preserved and the King might act as the impartial arbiter
between the conflicting race elements of the nation. The
King, therefore, districted the kingdom, using in the main
the old divisions, i.e., shires which has come down from
Anglo-Saxon limes, and placed in each district an officer on
whom he could rely to carry out his plans and enforce his
orders. Such districts were not considered to be public cor-
porations. They had no affairs of their own to attend, but all
administrative business was attended to by royal officers
placed with them to wit, the sheriffs or vice-comities. 1

As the English nation developed its centralization ofauthority under
the monarchs, the administrative system grew in the matters it handled,
without, however, judicial powers.

In time, the sheriffs became the most unpopular public officials in
the country and their powers gave way to the authority ol the justices ot
the peace. The latter were chosen locally and acted as county authori-
ties; often they exercised a great deal of independence from the Crown,
and Parliament soon took steps to curtail the actions of the justices of
the peace.

CHAPTER 11. HISTORIC AL BACKGROUND OF
ADMINISTRATIVE LAW

Early English Development

l.uw . Vol. I. (• I*. Putnam & Sons. New York. I ondon.I. Good now. I-rank J.. Coniparalive Aihuinisiraliv
1K93, p. 162.
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To provide for a semblance of central control, the laws of Parlia-
ment had to be precise and detailed. Compliance by the justices in
accordance with these detailed laws was assumed by the control given
to the royal courts over their actions by means of which the courts
might, on the application of any person aggrieved by the action of the
justices, force them to act as the law required or else quash their illegal
action. Thus, the administrative actions of the justices of the peace,
although having the effect of a judicial act if accepted by an affected
party, were made subject to review by a higher tribunal. The action of
Parliament to establish a set procedure for the protection of people
Irom the arbitrary actions of both administrative and judicial tribunals
ran parallel with the growth of legislative power at the expense of
executive authority.

Professor Lavery, in his book on administrative law, recognized that
administrative law in its roots and principles goes back far into the
history of common law:

Almost 700 years ago, the famous “Assize of Bread and
Ale” was enacted during the reign of Henry 111 in 1267 (51
Hen. Ill), which rigidly fixed the price of all necessaries of
life throughout the entire Nation. And just 600 years ago the
equally lamous "Statute of Laborers” was enacted in 1351
under Edward 111 (28 Edw. Ill), following the Black Death,
which froze all working men to their jobs and drastically
lixed their wages at the minimum rate.

Here we find the precise legislative precedent and the
direct statutory ancestors, centuries old, of our modern
Administrative Agencies like Price Control, the Labor
Agencies, Rent Control and many others. 1

Before the end ol the twelfth century, the King’s Court toured the
countryside and acted as the predominant adjudicator of authority in
England. As its workload increased, the King's Court or Council split
into two parts, a judicial court and an administrative council. The
latter, along with the Star Chamber, the Court of Requests and the
Court of Chancery, handled all the matters relating to the administra-
tion ol the country. However, the tendency of such tribunals to draw
power to themselves brought about much criticism of the administra-
tive bodies’ actions.

I. Lavery, Urban A.. Federal Administrative Law, West Publishing Co., St. Paul, Minn., 1952. pp. 5 and 6.
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One legal scholar stated that “in the sixteenth century, as in the
twelfth, it was clearly impossible to draw a line between judicial and
administrative functions.” 1 Such an observation was supported by
Roscoe Pound, the eminent Harvard Professor of Jurisprudence:

it seems that judicial justice,administered in court, was to
be superseded by executive justice administered in adminis-
trative tribunals or by administrative offices. In other
words, there was a reaction from justice according to law to
justice without law, in this respect entirely parallel to the
present movement away from the common law courts in the
United States.

In place of the magistrate limited by law and held to walk
strictly in the paths fixed by the custom of the realm, men
sought to set up a benevolent guardian of social interest, who
should have power to do freely whatever in his judgement
protection of those interests might involve; in place of delib-
erative judicial tribunals, restrained by formal procedure
and deciding according to fixed principles, they turned to
offhand administrative tribunals in which the relation of
individuals with each other and with the state were adjusted
summarily according to the notions for the time being of an
administrative officer as to what the general interest of good
conscience demanded unencumbered by many rules.

A valiant fight against this administrative absolution was
waged by the common law courts, and in the end the older
law prevailed... Moreover, the doctrines which were
evolved in the course of judicial administration by these
tribunals were made into law and received in to the common
law system. The law was liberalized, but it was still the
common law. 2

The development of local government in England during the nine-
teenth century substantially curtailed the administrative duties which,
during the preceeding two centuries, had fallen into the hands of the
justices. The advent of the Industrial Revolution, which resulted in the
haphazard massing of huge numbers of men, women and children in

I. Holdworth. William S.. History of English Law, Vol. I, Little Brown & Company, Boston, Mass., 1922,p. 502.

2. Pound, Roscoe, The Spirit of the Common Law, Marshall Jones Company, Boston, Mass., 1921, pp. 72 and
73.
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towns virtually bereft of that which are commonly regarded as essen-
tial services, gave rise to a series of new local government problems
which the justices were unqualified to solve. The need for adequate
sanitary, police, highway and educational services led to the reform of
the old municipal borough, and to the establishment, at first, of special
ad hoc bodies such as the local boards of health and the highway
authorities, and later to local authorities of more or less general
jurisdiction, such as district, parish and county councils. This develop-
ment resulted in much of theadministrative duties of thejustices of the
peace being transferred to the new and more democratically elected
bodies.

The distinction between judicial and administrative functions is
similarly unclear in the governments of the New World. The principle
behind the delegation of authority to administrative agencies dates
back to the early laws of the Massachusetts Bay Colony. The General
Court was established as the law-making body by the royal charter in
1692 and it passed laws which affected every phase of human existence.
Many of these laws were administrative in nature, setting up guidelines,
for example, regulating the sizes of casks for the storage of liquor and
meat (Province Laws 1692-3, chapter 17) and the length or measure of
a cord of wood to be sold (Province Laws 1705-6, chapter 8). But very
early the General Court delegated licensing and regulatory authority to
officials in the towns and to justices of the peace.

Although the influence of the English can be seen in much of the
delegation of administrative power, Massachusetts took the process
one step further and, in 1837, established the first administrative agen-
cy denominated as such by statute. Chapter 241 of that year’s Acts,
titled “an Act Relating to Common Schools,” created the first State
Board of Education. This board was given increasing administrative
power by successor laws and became stalutorally empowered to make
rules and regulations. In the ensuing years, the Banking and Insurance
Commissions were established by Chapter 14 of the Acts of 1838 and
Chapter 453 of the Acts of 1855, respectively. Massachusetts also set
up the first agency in the country l or the regulation of railroads when it
created the Board of Railroad Commissioners in 1864 (Chapter 152).

Early Massachusetts Development
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Essence uf Administrative Law
The concept of administrative procedure refers generally to the

activity of government in the executive branch and not to the legislative
or judicial branches, although the latter two pass on the propriety or
legality of the actions of the administrative agency or board.

Professor Kenneth Culp Davis, a specialist in the field ofadministra-
tive law, describes the administrative process as “the complex of me-
thods by which agencies carry out their tasks of adjudication, rule-
making and related functions.” 1

In its report on legislation which culminated in the Federal Adminis-
trative Procedures Act, the Senate Committee on the Judiciary stated
“the purpose of the bill is to assure that the administration of govern-
ment through administrative officers and agencies shall be conducted
according to established and published procedures which adequately
protect the public interest involved, the making of only reasonable and
authorized regulations, the settlement of disputes in accordance with
the law and the evidence, the impartial conferring ofauthorized bene-
fits and privileges, and the effectuation of the declared policies of the
Congress in full.”2

Professor Frank J. Goodnow, recognized as one of the“Fathers of
Administrative Law in the United States” perceived it as a distinct
phase of law concerning administrative functions and administrative
organization:

Insofar as it fixed the organization of the administrative
authorities, administrative law is the necessary supplement
to constitutional law. While constitutional law gives the
general plan of governmental organization, administrative
law carries out this plan in its minute details. Administrative
law supplements constitutional law insofar as it determines
the rule of law relative to the activity of the administrative
authorities. 3

Thus, the concept of administrative procedure arises out of the
body of law which pertains to decisions, ruling, findings and deter-
minations of public agencies or boards or similar subdivisions of the
executive branch of government in the administration of its duties.

1. Davii>, Kenneth Culp, Administrative Imw Treatise, Vol. I, West PublishingCo., St. Paul, Minn., 1958. p. 2
2. U.S. Senate Committee on the Judiciary, Administrative Procedure Act Legislative History. 79th Con-

gress, 2nd Session, Senate Document No. 548, Voi. 8, p. 252.
3. Goodnow, supra, p. 8.
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Such powers are to be distinguished from either legislative or judicial
power. They involve not only ministerial acts but decisons involving
discretion and judgment; they involve the issuance or the refusal to
issue licenses to do business or to practice a profession. Moreover, they
apply to any situation in which a public employee is affected by an
action of another public employee ora member of the public is affected
by an action of a public employee.

The growth of the idea or concept of administrative adjudicatory
action stemmed from the need of government to implement legislative
enactments. Although there was an abhorrence shared by many early
United States Government leaders to interfere in private affairs, the
abuses of private economic power during the great expansion years of
early America made the laissez-faire doctrine no longer practical. It was
inevitable that the unchecked growth of the powers of business inter-
ests in the United States and the emergence of cartels and trusts organ-
ized for the control of prices and production would bring about a
reaction on the part of government. In some states, the business
interests controlled the government to such an extent that it was
necessary for the federal government to act. As a result, Congress
passed regulatory legislation granting administrative power to the
President and to executive agencies. Clearly, however, the mere pas-
sage of legislation, without the establishment of some kind of supervi-
sory administrative body to monitor and adjudicate, would not solve
the problem. Thus, the administrative agency became more and more
prominent on the governmental scheme.

There was another factor which promoted this concept the in-
creasing desire on the part of theregulated industry for further govern-
mental regulation which served to protect it. Professor Davis refers to
such a situation in his treatise on administrative law;

Not only have many regulatory agencies been created at
the instance of business groups, and not only have some
agencies which were established for the purpose of protect-
ing the public interest against business abuse tended to
succumb in some measure to the pressures of the regulated
parties but most political scientists who have written on the

Development in the United Slates
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subject go further and assert that the regulatory process is
necessarily ineffectual except when the agency is part ol the
executive branch of government. 1

Davis asserted that the key to effective administrative resistance to
pressures is Congressional and Presidential support for administrative
aggressiveness.

As the adherence to the free enterprise philosophy weakened, the
Depression of 1929 and the election of President Franklin D. Roose-
velt brought about a new concept as to the role of government in
national affairs. T his development manifested itself in the policies of
the so-called New Deal of the Roosevelt Administration which gave
greater emphasis to the use of power by administrative agencies. T his
increasing use of governmental powers in effecting social reform
whether it be termed “New Deal,” “Great Society,” “New Frontier” or
“Fair Deal” has fostered an administrative bureaucracy rapidly be-
coming through its regulatory and adjudicatory functions a govern-
ment of its own. Only recently, in the Reagan Administration, has
there been sentiment expressed by the political party occupying the
White House that less, rather than more, government is required lor
the public good. However, the concept ofadministrative government is
so firmly implanted in the national and local governmental systems,
that it may be difficult to diminish its importance and functions.

There are a total of 423 administrative agencies operating within the
framework of the various secretariats of the Governor’s Cabinet in
Massachusetts. The proliferation of administrative agencies takes on
an added dimension when viewed in light of a report issued in 1914 by a
“Committee on Economy and Efficiency” which noted with some
alarm that, at that time, there were 1 14 administrative agencies with
overlapping functions in Massachusetts. 2 This report crystallized into
a reform movement which pressed for the adoption of a measure which
became the 66thArticle of Amendment to the Massachusetts Constitu-
tion. It established the organization of the executive branch of state
government into not more than 20 departments.

CHAPTER HI. ADMINISTRATIVE GOVERNMENT IN
MASSACHUSETTS

I. Davis, supra, p. IS,
2. See Segal, Robert M. “Administrative Procedure in Massachusetts," Boston University Law Rev

January, 1953. Vol. XXXIII. No. I. p. 2.
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However, the article was annulled by the 87th Amendment which
was adopted in 1966. This amendment authorizes the Governor to
prepare executive branch reorganization plans. The Legislature must
review these plans and either allow or disallow their adoption. The
General Court has no authority to amend such a plan and its failure to
act within 60 days after submission results in automatic approval.

The first general plan submitted under this grant of power was
presented by Governor Francis W. Sargent. The plan was approved by
the Legislature and became Chapter 704 of the Acts of 1969. This act
and Chapter 862 of the Acts of 1970 established the following ten
executive offices; (1) Administration and Finance, (2) Communities
and Development, (3) Consumer Affairs, (4) Educational Affairs, (5)
Environmental Affairs, (6) Human Services, (7) Elder Affairs, (8)
Manpower Affairs, (9) Public Safety and (10) Transportation and
Construction. Each of these offices is headed by a secretary who is
appointed by the Governor and serves at his pleasure. Collectively, the
ten secretaries form what has come to be known as the Governor’s
Cabinet.

Currently, there are still ten secretariats. However, the Office of
Secretary of Educational Affairs was eliminated in legislation creating
a Board of Regents of Higher Education (Acts of 1980, c. 329, s. 109)
and the Executive Office of Energy Resources was added in 1979 (c.
796).

By far, the most important or powerful of these secretariats is the
Secretary of Administration and Finance who has the authority,
among other things, to create new and additional agencies within his
department (G.L. c. 7, s. 4A).

Efforts to Control Procedures of Administration Agencies
In 1943, the increasing number of administrative agencies and the

decisions required of them were the subject of a study by the Special
Commission on the Establishment oj an Administrative Court. The
report rejected the idea of an administrative court giving as its reason
the fact that “the review of administrative proceedings peculiarly
requires speedy action; thus, a special court would always have to be
geared, so to speak, for the peak load, and would for much of the time
be working below capacity.” 1

The Declaratory Judgement Act. The enactment of G.L. c. 231 A,

I. House, No. 1440 of 1943, pp. 20 and 21
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the Declaratory Judgement Act (Acts of 1945, c. 582) purported to
provide judicial relief from arbitrary and illegal acts or decisions of
administrative agencies in an expeditious fashion. The Act with certain
changes was patterned after the Uniform Declaratory Judgement Act
(Uniform Laws Annotated c. 9A). The purpose of the statute is stated
in Section 9 of this chapter; “Its purpose is to remove, and to afford
relief from, uncertainty and insecurity with respect to rights, duties,
and status and other legal relations, and is to be liberally construed and
administered.”

The first amendment to Chapter 231 A occurred in 1974 as a result
of a bill filed by the Massachusetts Bar Association, which became
Chapter 630 of the Acts of 1974. One of the principal benefits of the
1974 amendment is that a party aggrieved by an illegal administrative
practice or procedure which has been used repeatedly by an agency or
official can eliminate the requirement of exhaustion of administrative
remedies by filing an affidavit as to the futility of such remedies and
seek prompt declaratory relief. The other majority impact is that if a
party has been successful in obtaining a declaratory decree as to the
illegality of a practice or procedure of an administrative official, a
second party, even though not a party to the first action, can file a
petition to hold the official or agency in contempt for employing the
same practice or procedure without having to try the issue of legality. 1

Intervention. The Attorney General is authorized by statute to
intervene in administrative judicial proceedings held in the common-
wealth on behalf of any group of consumers in connection with any
matter involving the rates, premiums or prices charged by any insur-
ance company doing business in the commonwealth or any matter
involving the rates, charges, prices or tariffs of an electric, gas, tele-
phone company doing business in the commonwealth (G.L. c. 12, ss.
11E and 1 1 F). These statutes enacted in 1973 provided the first vehicle
whereby consumer interests could be placed before an administrative
fact-finder by an agency of government other than the fact-finder’s
own agency.

Administrative Procedure Act. The adoption and promulgation of
rules and regulations by state agencies is done under the provisions of
the Administrative Procedure Act (APA) (G.L. c. 30A). Enacted in
1954, the statute applies to all state agencies except for a limited

number of specific exceptions, including the departments of correc-
I James C . Ciuhan, Jr., **'l he Headless Lourlh Brunch ol Governemnl,” 64 Massachusetts Law Review 21

(1979).
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tions, youth services, labor and industries, the parole board, the divi-
sion of industrial accidents, the civil service commission and the appel-
late tax board (Acts of 1954, c. 681). The purpose of the APA is to
establish minimum standards of fair administrative procedures and a
certain degree of uniformity. The term “regulation” is defined in
Section 1(5) to include “the whole or part of every rule, regulation,
standard or other requirement of general application and future effect
adopted by an agency to interpret the law enforced or administered by
it.”

The APA was necessary because the General Court had, through
separate statutory enactments over a period of years, conferred on
numerous agencies the power to issue regulations. Many of these
statutes prescribed no requirements for procedures, other simply pro-
vided for “notice and hearing,” while still others were more specific,
but greatly different from one another. The APA sought to establish a
uniform procedure for the issuance of rules and regulations and serve
as a general standard by which they might be reviewed by the judiciary.

The APA generally requires notice and hearing; however, there is a
certain amount of flexibility permitted in the conduct of these hear-
ings.

The APA established legal guidelines in three areas of the state’s
administrative process: (I) the adoption, amendment and publication
of state agency rules and regulations; (2) the establishment of proce-
dures for the conduct of administrative hearings and adjudicatory
proceedings; and (3) provisions for judicial review.

Chapter 459 of the Acts of 1976 further clarified the procedure for
promulgating administrative regulations. It provided for a Massachu-
setts Register and a Code of Massachusetts Regulations. The register,
published bi-weekly, is distributed by the State Secretary, and contains
all state rules, regulations and executive orders having general applica-
bility and legal effect. 1

In 1977, legislative action provided for a procedure for creating a
standard set of rules for the conduct of adjudicatory proceedings (C.
965). These standard rules of practice are set out in threecategories: (1)
formal rules; (2) informal/fair hearing rules; and (3) miscellaneous
provisions applicable to all adjudicatory proceedings. This attempt to
provide for consistency in the procedure of adjudicatory proceedings,
coupled with the refining amendments of the Declaratory Judgement

I. For a survey of Massachusetts Rules and Regulations, see Legislative Research Council Report, The Fiscal
Impact ofState Administrative Regulations, House, No. 5954, February 13, 1980.
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Act, brings Massachusetts somewhat more closer to an administrative
court system than the majority of other states.

Division of Registration. The Division of Registration, as author-
ized by Chapter 13 and 112 of the General Laws, constitutes 28
regulatory boards which are charged with the responsibility of estab-
lishing and enforcing requirements for licensing and standards of
practice for members of 35 professions and trades. Twenty-six of the 28
boards are composed of part-time board members who are assisted by
clerical and investigative staffappointed by the Director of the division.
The remaining two boards, the Hairdressers and the Barbers Boards,
have full-time board members.

The licensing boards within the Divisions of Registration are as
follows:

Board of Registration of Architects
Board of Registration of Barbers
Board of Registration of Chiropractors
Board of Registration of Dental Examiners
Board of Registration of Dispensing Opticians
Board of Registration of Embalming and Funeral Directing
Board of Registration of Landscape Architects
Board of Registration in Medicine
Board of Registration in Nursing
Board of Registration in Optometry
Board of Registration in Pharmacy
Board of Registration in Podiatry
Board of Registration of Professional Engineers and

of Land Surveyors
Board of Registration of Public Accountancy
Board of Registration of Real Estate Brokers and Salesmen
Board of Registration of Social Workers
Board of Registration in Veterinary Medicine
State Examiners of Electricians
Board of Certification of Operators of Drinking Water

Supply Facilities
Board of Registration of Electrologists
Board of Registration of Hairdressers

Agencies With Adjudicatory Functions
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Board of Certification of Health Officers
Board of Registration of Nursing Home Administrators
State Examiners of Plumbers and Gas Fitters
Board of Registration of Psychologists
Board of Registration of Radio and Television Technicians
Board of Registration of Sanitarians
Board of Registration of Operators of Waste Water

Treatment Facilities
To carry out the statutory mandates, the boards are required to

conduct examinations, issue licenses and license renewals. The follow-
ing table contains statistics relative to this phase of activity.

Table 1
Division of Registration Statistics for

Fiscal Year Ending June 30, 1980
Number of Number of Number of Income for

Exams Candidates Licenses Issued Fiscal Year
Name of Board Held Examined New Renewals 1980

Architects 2 555 161 3,161 $ 71,316.00

Barbers 38 360 1,176 6,778 112,356.00

Chiropractors 15 48 43 426 9,422.55

Dental Examiners 0 0 207,725.00
Dentists 253 5,958
Hygienists 253 57

Dispensing Opticians 3 68 59 570 7,609,00

Drinking Water 1 137 93 903 20,990,00

Examiners of
Electricians 36 1,520 934 2,506 73,886.00

Electrologists 2 65 63 299 10,793.00

Embalming.
& Funeral
Directors 4 89 86 3,037 63,479.00

Hairdressers 84 4,820 4,715 165,795 253,753.05

Health Officers 1 4 3 175 1,060.00

Professional
Engineers
& Land Surveyors 2 1,023 886 10,689 220,955.00

Landscape Architects 1 39 33 484 4,633.00
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Division of Registration Statistics for
Fiscal Year Ending June 30, 1980

Number of Number of Number of Income for
Exams Candidates Licenses Issued Fiscal Year

Name of Board Held Examined New Renewals 1980

Medicine
Full 2 540 1,459 15,868 1,002,585.00
Limited 2,170
Physical
Thereapists 2 191 297 2,561

Nursing 619,758.00
Registered Nurse 2 3.825 5,285 50,915
Practical Nurse 2 1,212 1,437 11,019

Nursing Home
Administrators 2 41 41 601 5,217.00

Optometry 2 107 87 1,240 8,255.00

Pharmacy 2 416 780 3,896 139,547.10

Examiners of
Plumbers 22 889 478 19,478 343,695.00

Podiatry 5 52 30 575 8,151.00

Public Accountancy 322,331.45

Psychology 2 230 266 2,102 74,142.00

Radio/TV
Technicians 10 199 143 6,500 92,280.00

Real Estate Brokers
& Salesmen II 28,306 19,485 31.042 1,784,885.50

Sanitarians 3 55 12 521 3,900.00

Social Workers 0 0 332 0 110,660.00

Veterinary Medicine 2 66 72 1,005 21,345.00

Operators of Waste
Water Facilities 2 844 177 1,299 14,266.56

Director of
Registration 435.40

Total 260 45,721 41,309 349,460 55,609,431.61

Source: 1980 Annual Report of the Director of the Division of Registration, December 18, 1980.

Table 1 Concluded
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The investigatory and adjudicatory activities of the boards varies
considerably, based on a number of factors including; (1) the type of
activity regulated, (2) the size in numbers of the profession regulated,
and (3) the degree of professional responsibility mandated. As indicat-
ed in the table below derived from a questionnaire propounded by the
Division of Registration to the agencies inquiring as to the incidences
of complaints, hearings and dispostions during the first six months of
1979, the State Examiners of Electricians received the highest number
of complaints (407), the Barber’s Board conducted the most hearings
(36) and imposed the highest number of disciplinary actions (52), and
the Pharmacy Board held the largest number of formal hearings (25).

The Board of Registration in Medicine responded by surveying their
activities from July I, 1977 to June 30, 1978. In that time frame there
were 150 written complaints filed against practitioners resulting in 11
informal and 9 formal hearings being held, with seven licenses being
revoked. Five of these hearings were heard by the Division of Hearing
Officers and none were appealled to court. Also, 14 other disciplinary
actions against practitioners were recorded.

In addition, the registration boards were asked in the survey if they
would prefer that the Division of Hearing Officers hear complaints in
formal proceedings instead of the boards. Of the 17agencies respond-
ing to the survey, one replied in the affirmative, 15 in the negative, and
one indicated that in certain cases such a course would be preferred.



Table 2 5
00Proceedings and Decisions of Licensing Boards

of the Division of Registration
Licenses Division

Number of Informal Formal Suspended of Hearing Appeals
Board1 Complaints Hearings Hearings or Revoked Officers to Court Other2

Nursing Home Administrators 34 2 0 0 0 0 5
Electrologists 14 4 0 0 0 0 |

Pharmacy 125 1 25 7 0 0 2 q
Veterinary Medicine 27 11 6 1 0 I 3 C
Nursing 31 4 0 3 I 0 3 m
Podiatry 57 2 2 1 2 0 12 |

Architects 19 5 0 0 0 0 0 Z
Plumbers & Gas Fitters 143 13 17 6 0 0 49 P
Embalming & Funeral Directors 37 21 6 0 1 0 11
Electricians 407 4 5 4 0 0 10 ®

Barbers 60 36 0 0 0 0 52
Hairdressers 143 3 0 0 0 5 43
Radio & T.V. Technicians 225 [5 5 4 0 11

Total 1,322 121 66 26 4 7 192

1. Ol the 2S hoards receiving the questionnaire, three indicated that the> had no acTi\H> and II did not respond.
2. Includes olhei lorms ol disciplinar> action, restitution, piobalion. etc.

Sonne: Assistant Secretary's Ollice. I xecuiive Otliee ol C onsumer Allan

VO
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!t appears that many of the complaints are handled without the
necessity of even an informal hearing. Although there is no definition
of what constitutes an “informal hearing” as opposed to a “formal
hearing” and each board’s interpretation may differ, it wouldseem that
the administrative court intervention, if a court were to be established,
would occur either at the “formal hearing” level or after. Thus, it would
appear that an administrative court would be required to adjudicate
only a small number of the many hundreds of the complaints that were
before the boards. The statistics available indicate that involving an
administrative court from the first stage of complaint would require an
expense of manpower and facilities that is unfeasible.

License suspension and revocation is the most serious disciplinary
tool currently exercised by the Division of Registration but it is used
sparingly. One of the major criticisms of the system where colleagues in
the same profession or trade sit in judgement of the professional and
technical capability or product of another is that such a reviewing
authority is inclined to be too lenient or forgiving. Critics illustrate this
argument by pointing out that, under the present system, in the first six
months of 1979, only 26 licenses of the over 400,000 under the jurisdic-
tion of the 28 occupational licensing boards were suspended or re-
voked.

The Division of Registration estimates that approximately 3,000
complaints against practitioners will be filed in 1981. Although many
complaints are disposed of in an informal matter, and many appear
without substance, and still others are in the nature of collection or
refund matters that more properly should be pursued in small claims
court or in other civil proceedings, all of these matters must be re-
viewed by some administrative body. To transfer this responsibility to
an administrative court with its more formalized procedure and staff
more trained in law than in the practical arts of the occupations would
seem to most observers to be impractical, if not impossible. The cases
that would be properly put before an administrative court would be the
small number of appeals cases estimated to be about 15 per year or
those cases which, through one reason or another, require a formal
hearing, estimated to be about 120.
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Among the most active of adjudicatory boards and commissions
other than those within the Division of Registration are the following;

Appellate Tax Board. Possibly the administrative tribunal bearing
the closest resemblance to an administrative court is the Appellate Tax
Board (G.L. c. 58A). This board consists offive members appointed by
the Governor with one member designated as chairman. Their duties
include hearing appeals and rendering decisions on a variety of state
and local tax laws. The purpose in creating the Appellate Tax Board
was to establish a comprehensive system whereby all appeals from the
decisions of the state and municipal taxing authorities may be heard by
a central board relying on a body of law established through precedent
by that board. 1

Alcoholic Beverages Control Commission. Consisting of three
members appointed by the Governor, the duties of the Alcoholic
Beverages Control Commission are to supervise the conduct of the
many phases of activity related to the alcoholic beverages industry, the
making of relevant regulations, and the granting, revocation and
modification of licenses for the sale of alcoholic beverages (G.L. c. 6,
ss. 43 et seq.).

Industrial Accident Board. The Industrial Accident Board, part of
the Division of Industrial Accidents of the Department of Labor and
Industries, but not under its supervision or control, consist of 12
members and has broad jurisdiction over industrial accidents (G.L. c.
23, s. 15). Closely resembling a court of limited jurisdiction, it has
original jurisdiction over industrial injuries falling within the scope of
the statute. The statute further provides for a Reviewing Board within
the department consisting of three members appointed by the chair-
man who perform the functions of a tribunal of intermediate appeal
and review (G.L. c. 28, s. 17; c. 152, s. 10).

Board of Conciliation and Arbitration. The Board of Conciliation
and Arbitration is composed of the Associate Commissioners of the
Department of Labor and Industries (G.L. c. 23, s. 7). The principal
responsibility of the board is to mediate and arbitrate labor disputes.

Quasi-Judicial Tribunals

I. Eastern Racing Association v. Assessors of Revere, 300 Mass. 578 (1938).
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Labor Relations Commission. Composed of three members ap-
pointed by the Governor, the State Labor Relations Commission is
principally concerned with the investigation and certification of bar-
gaining representatives for employees and the investigation and pre-
vention of unfair labor practices (G.L. c. 150A, ss. 5 and 6).

Division of Employment Security, Board ofReview. The Board of
Review within the Division of Employment Security consists of three
full-time board members appointed by the Governor on a staggered
basis for a term of six years. Their primary function is to review
decisions of the division on the validity of claims for unemployment
benefits (G.L. c. 23, s. 9N).

Massachusetts Commission Against Discrimination. The Massa-
chusetts Commission Against Discrimination consists of three full-
time commissioners appointed for a term of three years. Each commis-
sioner has been delegated supervisory responsibilities over one of three
geographic regions of the state as established by statute. The board’s
responsibility is to enforce the constitutional and statutory anti-dis-
crimination laws. The board is an investigatory as well as an adjudica-
tory body and it has subpoena and other discovery power during the
investigatory stage of proceedings (G.L. c. 6, s. 56).

Rate Setting Commission. The Rate Setting Commission (G.L. c.
6A, s. 32) has the responsiblity for establishing, after public hearings,
reasonable and adequate rates to be paid providers of health care
services by governmental units, and charges for health services pro-
vided by governmental units. The commission consists of three sala-
ried members appointed by the Governor with theadvice of the Secre-
tary of the Executive Office of Human Services.

Other Boards and Commissions. Other less active boards and com-
missions with some adjudicatory functions are: the State Racing Com-
mission (G.L. c. 6, s. 48). the Massachusetts Aeronautics Commission
(G.L. c. 6, s. 57), the Massachusetts Commission on Atomic Energy
(G.L. c. 6, s. 85), the Retirement Law Commission (G.L. c. 6, s. 102),
the Massachusetts Commission for the Blind (G.L. c 6, s. 129), and
the Committee on Medicolegal Investigation (G.L. c. 6, s. 183).
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The Division of Hearing Officers’ was established in 1973 within the
Executive Office for Administration and Finance (G.L. c. 7, s. 4h). It is
under the direction of a chief hearing officer who is appointed by the
Secretary of the Executive Office for Administration and Finance with
the approval of the Governor. There are provisions for a total of 11
hearing officers but presently the division is operating with two vacan-
cies. The division may summon witnesses, adminster oaths and require
the production of books, records and papers at any hearing before it.
Witnesses may be summoned by any party to the proceeding in the
same manner, be paid the same fees and be subject to the same
penalties as witnesses before the courts of the commonwealth. They
may be compelled to attend upon application by the division to any
justice of the superior court. The examiners are required to be attor-
neys, must spend full time at the position and are in grade 21 of the
salary classification schedule.

The division is statutorily required to hear appeals from the Rate
Setting Commission. These hearings constitute the greater portion of
their work. In addition, it must hear appeals from the Contributory
Retirement Appeal Board. The division is also authorized to conduct
initial or appellate hearings in matters originally before most commis-
sions or boards whether covered by the Administrative Procedure Act
or not.

The following table lists the agencies for which the Division of
Hearings Officers conducted hearings, and the number of cases heard
in 1980.

Division of Hearings Officers

1. Currently underconsideration by the 1981 session of the Massachusetts Legislature is House. No. 6258 filed
by Representative Michael Flaherty of Boston, which would change the name of the Division of Hearings
Officers to “Division of Administrative Law Appeals” and the title of hearing officer to “Administrative
Magistrate."



Table 3 u>
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Case Load of the Division of Hearing Officers, Calendar Year 1980
Cases PendingCases Opened Cases Closed
Pre- This

vious Period
Pre-Pre- This

vious Period
This

Period TotalTotal vious

Contributory Retirement
Appeals Board 302 249959306955 253

725 219
1,208 653

944 618 110107834216Civil Service
Rate Setting

848 |8403,4923,938 402Commission 394
COffice of Elder

Affairs
W)

52 n6913976 115 132
IOffice of Commissioner

of Veteran Affairs 37 Zo45424211258 203
2 o\

ON
10 g

4217
3

18Office for Children 5
2 II2533Boards of Registration

Outdoor Advertising
4
0

19 14Board 19914
122Milk Control Commission

Massachusetts Commission
1 1

0102525 15 1025 0
0

Against Discrimination
Division of Insurance 10 I0I 01

1,404 1,313 >
..

5,9401,3007,253 4,6406,044 1,209Total

Source; Division of Hearing Examiners, Office of the Chief Hearing Examiner.

•3*
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The present municipal administrative procedures practices in the
Commonwealth are a hodgepodge of legislation and are governed not
only by those chapters of the General Laws dealing with cities and
towns but also by the ordinances and by-laws enacted locally. There is
no standard procedure which applies to all the situations involving
licenses, permits and appeals. Zoning codes, city ordinances and town
by-laws vary considerably.

Local authorities have been permitted wide discretion in areas such
as granting or withholding an alcoholic beverage, common victualer,
pawnbroker or other licenses as well as the establishment of zoning
subdivision control laws, assessing and tax abatement practices. How-
ever, a certain uniformity is applied by the statutory right ofappeal to a
higher tribunal such as the State Appellate Tax Board, the Alcoholic
Beverages Control Commission or the Superior Court.

In 1966, the Harvard Student Legislative Research Bureau proposed
that the coverage of existing state uniform procedural safeguards in
administrative proceedings to be extended to the municipal level. The
Bureau reported that the procedures which apply to municipal action
“are generally of an ad hoc nature and the potential dangers in the
delegation of such broad discretion to municipal agencies are of in-
creasing concern as the changing character of American towns and
cities lessen the likelihood of social pressure operating to prevent
arbitrary action in licensing.” l

The proposed act was broad in scope and presented an outline of
procedure which covered situations involving individuals as well as
setting forth general rule-making power to municipal agencies. Fur-
ther, the proposal was designed to lessen the agency officer’s discretion
and provide basic procedural fairness. The proposed act drew heavily
on the basic provisions of both the Massachusetts State Administra-
tive Procedure Law and the Model Act advocated by the National
Conference of Commissioners on Uniform State Laws.

As discussed earlier, the Declaratory Judgement Act was designed
to curb discretionary abuses on the part of officials. On the municipal
level, there are more instances of matters involving official discretion
than there are on the state level. The right to a hearing is frequently not
required in municipal action. The establishment of an administrative
court which would also have jurisdiction in municipal matters would

Municipal Administration Procedures

1. “A Slate Municipal Procedures Act,” Harvard Journalon legislation, Vol. 3, No. 2, February 1966, p. 323.
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almost certainly have to have appellate jurisdiction only. The number
of municipal administrative decisions, made either with or without a
hearing, affecting substantive or constitutional rights is enormous and
clearly beyond the capability of the resources of any contemplated
administrative trial court. 1

In 1961, the National Conference of Commissioners on Uniform
State Laws approved the Revised Model State Administrative Proce-
due Act. It superseded the original model act of the same name which
was adopted in 1944. It was the judgement of the Commissioners that
the act covering state administrative procedures need not be precisely
uniform between the states but rather a model act would be helpful in
supplying a basic uniformity.

The act deals primarily with major principles and not with minor
matters of detail. It was felt that procedural details must necessarily
vary from state to state and even from agency to agency within the
same state. The model act, therefore, incorporates principles with only
enough elaboration of detail to support the essential major features.
The major principles embraced in the act as adopted by the conference
are:

(1) Requirement that each agency shall adopt essential procedural
rules, and, except in emergencies, that all rule-making, both procedu-
ral and substantive, shall be accompanied by notice to interested
persons, and opportunities to submit views and information;

(2) Assurance of proper publicity for all administrative rules;
(3) Provision for advance determination of the validity of adminis-

trative rules, and for “declaratory rulings,” affording advance determi-
nation of the applicability of administrative rules to particular cases;

(4) Assurance of fundamental fairness in administrative adjudica-
tive hearings, particularly in regard to such matters as notice, rules of
evidence, the taking of official notice, the exclusion offactual material
not properly presented and made a part of the record, and proper
separation of functions;

CHAPTER VI. ADMINISTRATIVE TRIBUNALS IN
SELECTED STATES

Revised Model State Administrative Procedure Act

For a more extensive review ofmunicipal administrative procedures, see Mass. Legislative Research Council
Report, A Standard Administrative Procedure Act for Local Governments, House, No. 6009, January 31,
1973.
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(5) Assurance of personal familiarity with the evidence on the part
of the responsible deciding officers and agency heads in quasi-judicial
cases;

(6) Provision for proper proceedings for and scope of judicial re-
view of administrative orders, thus assuring correction of administra-
tive errors.

At least 28 states have adopted the major provisions of the Model
State Administrative Procedure Act.

Some hearing examiners in California are employed by a separate
agency known as the Office of Administrative Hearings (OAH) in the
Department of General Services. This agency, orginally known as the
Office of Administrative Procedures, was established in 1945 and its
name was changed in 1972. The director, who must be licensed to
practice law in California for at least five years prior to his or her
appointment, is appointed by the Governor, subject to confirmation
by the State Senate (Cal. Gov’t Code s. 11370.2).

The OAH employs approximately 25 full-time hearing officers who
provide service to 55 state agencies and to local government units. All
state licensing agencies covered by California’s Administrative Proce-
dures act are required to use only central panel hearings officers (Cal.
Gov’t Code s. 11350.2). During the 1979-80 fiscal year, approximately
3,800 cases were filed with the OAH; 3,450 of these cases involved state
agences, 100 local government agencies, and 250 cases related to school
districts. The OAH budget for the fiscal year was $1.3 million and 81
percent of this amount was for employee salaries.

The central panel does not provide examiners for the Public Utilities
Commission, which employs 30 hearing officers, the Workmen’s Com-
pensation Appeals Board (125 hearing officers), the Unemployment
Insurance Appeals Board (128 hearings officers), the Department of
Social Service (52 hearing officers). Labor Standard and Enforcement
(40 hearing officers), and Community Relief (50 hearing officers).
Some of these agencies use non-attorney experts. The Public Utilities
Commission, for example, uses engineers, rate experts and attorneys in
the conduct of their administrative hearings.

California
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The administrative agencies that use hearing examiners from the
Office of Administrative Hearings do so under several different ar-
angements. These include: (1) state agencies which are required by the
Administrative Procedures Act to use hearing officers from the central
panel (Cal. Gov’t Code ss. 11501-11502); (2) agencies which are re-
quired by a specific statute to use panel hearings officers in specified
matters (Cal. Gov’t Code s. 13413); and (3) other state agencies which
may use central panel hearing officers on a voluntary basis. The central
panel may furnish a hearing officer for any state agency that requests
one and bill the agency for the services (Cal. Gov’t Code s. 11370.3).
Further, the central panel may contract to provide hearing officers to
local government agencies (Cal. Gov’t Code s. I 1370.4).

The Director of Administrative Hearings is authorized to appoint
and maintain a staff of full-time hearings officers, and such part-time
officers as are needed by the various state agencies. Hearing officers
must be members of the California Bar for at least five years to be
eligible for appointment. Additional qualifications for hearing officers
may be established by the State Personnel Board.

Hearing officers are assigned to cases on a rotation basis and, except
for “contract” hearing examiners, do not specialize in any selected
fields.

Florida’s hearing examiner structure is an independent examiner
agency. The 1974 Florida Administrative Procedure Act created a
centralized organization of hearing officers to conduct all formal
hearings required by the Act or other law, except in specific situations
(Fla. Stat. s. 120.50 et seq.). The Division of Administrative Hearings
(DAH) is within the Department of Administration and receives admin-
istrative support from that department but is not subject to the latter’s
control, supervision or discretion. The 1980-81 fiscal year budget for
the division is approximately $1 million.

Certain agencies, including the Unemployment Appeals Commis-
sion, the Public Employees Relations Commission and the Depart-
ment of Health and Rehabilitation Services are exempted from DAH
jurisdiction (Fla. Stat. s. 120.57).

Florida
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In fiscal year 1979-80, 20 hearing examiners held approximately 600
hearings out of 2,500 cases pending.

Florida’s hearing examiner system differs from California in several
respects. First, the Director of the Division of Administrative Hearings
is appointed by the Administrative Commission rather than the Gover-
nor, and confirmed by the Senate. Second, a 1975 amendment to the
Florida law gave the director discretionary power to designate quali-
fied lay persons to conduct hearings provided that a regular hearing
officer is assigned to assist in the conduct of the hearing. Third,
Florida’s statute provides for the appointment of an uncertified hear-
ing officer when a certified hearing officer is unavailable. Fourth, the
law authorizes the creation of a revolving trust fund into which all
agency reimbursements are deposited and from which all expenses are
paid (Fla. Stat. s. 120.65). In California the control panel is funded
entirely through allocations from the budgets of individual agencies
based upon the hearing officer services actually used by each agency.

The State of Missouri has established the equivalent of an adminis-
trative court in which the hearings officer’s decision is binding on the
agency for certain classes of disputes. This quasi-administrative court,
known as the Administrative Hearings Commission, is within the
Department of Consumer Affairs, Registration and Licensing. It con-
sists of two commissioners who are appointed by the Governor with
the advice and consent of the Senate. Commissioners, appointed for
six-year terms, must be admitted to practice law in Missouri, and are
not allowed to practice during their terms of office (Mo. Stats, s.
161.252).

The Administrative Hearings Commission of Missouri is independ-
ent of state administrative agencies and exercises full power of adjudi-
cation over license revocations or suspensions between individuals and
various occupational licensing boards. The Commission is also autho-
rized to hear appeals from decisions made by the director of revenue
and to review benefit payment actions of the Department of Social
Services (Mo. Stats, ss. 161.252, 161.273 and 161.274).

Missouri
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Of all the states surveyed, the procedure in the State of Maine most
nearly resembles a pure form of an independent administrative court
system. The Administrative Court was created by the Legislature in
1973 and is a statewide court (5 MRS A, ss. 10051 et seq.). Prior to July
1, 1978, the Court had jurisdiction over the suspension and revocation
of licenses by selected executive agencies. Presently, other than in
emergency situations, it has exclusive jurisdiction upon complaint of
an agency or, if the licensing agency fails or refuses to act within a
reasonable time, upon complaint of the Attorney General, to revoke or
suspend licenses issued by the agency, and, further, it has original
jurisdiction uponcomplaint of a licensing agency to determine whether
renewal or reissuance of a license of that agency may be refused.

There are two judges of the Administrative Court, the Administra-
tive Court Judge and the Associate Administrative Court Judge. The
judges must be lawyers and are appointed by the Governor for seven-
year terms, with the consent of the Legislature.

With the enactment of 4 MRSA s. I 158, effective March 5, 1979, the
Administrative Court Judges were authorized to preside at the Maine
District Court by assignment of the Chief Justice. Periodically, both
judges have heard civil and criminal matters at District Nine in Port-
land. Since completion of the Administrative Court quarters at 66
Pearl Street, Portland, a steadily increasing case load from District
Nine has been disposed of at the new facility. From July through
December 1979, the Administrative Court Judges spent an average of
10days per month hearing District Court cases, resulting in the dispo-
sition of 69 actions. Additionally, the Administrative Court staff spent
18 days recording District Court matters. The following table lists the

case load of administrative matters handled by the Court from July
1978 through December 1979.

Maine
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Table 4.
Maine Administrative Court Case Load

(July I, 1978 through December 31, 1979)

Number Number
Filed Disposed

Bureau of Liquor Enforcement 472 397
Department of Secretary of State 62 58
Bureau of Maine State Police 49 47
Department of Human Services 18 16
Real Estate Commission 5 5
Department of Business Regulation I 1
Harness Racing Commission I I
Board of Dental Examiners 1
Board of Pesticides Control I I
State Board of Licensure of Administrators

of Medical Facilities other than Hospitals 2 I
Department of Marine Resources 2 1
State Board of Nursing I
Department of Inland Fisheries

and Wildlife 3 2
Appeal from Decision of Bureau

of Alcoholic Beverages 2 I
Appeal from Decision of Harness

Racing Commission I I
Appeal from Decision of Department

of Public Safety I I
Total 622 533

As indicated by the table, the great bulk of the case load involves
liquor law violations. Although the state has a state-operated package
store system, the Court hears a large number of violations involving
beer and wine sales from privately owned stores, sales to minors in
restaurants and after-hour sales. A lesser number of cases emanate
from the Department of the Secretary of State and have to do with the
improper registration or operation of used car dealers. The Maine
State Police come before the Administrative Court with violations
involving automobile inspection stations and the Department of Hu-
man Services brings in cases of violations of the sanitation laws per-
taining to food processors or vendors.
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The provisions with respect to separation of powers between the
executive, legislative and judicial branches are not as carefully defined
in the United States Constitution as they are in Article XXX of the
Massachusetts Constitution:

In the government of this Commonwealth, the legislative
department shall never exercise the executive and judicial
powers, or either of them; the executive shall never exercise
the legislative and judicial powers, or either of them; the
judicial shall never exercise the legislative and executive
powers or either of them to the end it may be a government
of laws and not of men.

In the Federal Constitution, no such provision is found. The U.S.
Constitution provides for a President in whom the executive power is
vested (Art. II s. 1). The framers of the Constitution ordained that the
President was to have a military and political power rather than an
administrative power. Administrative authority over the civil func-
tions of government has been derived through the enumerated powers
of appointment.

The U.S. Constitution vests all legislative power in Congress (Art. 1,
s. 1). The legislative branch shall have the authority, among other
powers, to regulate commerce with foreign nations, to coin moneyand
to make all laws which shall be necessary and proper for carrying into
execution the foregoing powers and the otherpowers vested in govern-
ment. In addition, the Constitution authorizes Congress to make all
necessary rules and regulations respecting the territory or other prop-
erty belonging to the United States (Art. 1, s. 8).

It, therefore, can be fairly stated that the framers of the U.S. Consti-
tution envisioned a Congress that would involve itself in a demonstra-
ble way in the day to day administration ofgovernment, a concept that
would prove very shortly to be unfeasible due to the growth and
complexity of the federal establishment.

The first delegation of congressional authority to administrative
agencies occurred in 1789 when Congress enacted three laws con-
ferring important administrative powers. Two are antecedents of sta-

CHAPTER V. FEDERAL ADMINISTRATIVE PROCEDURE

Historical Development
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tutes now administered by the Bureau of Customs in the Treasury
Department and the third instituted the long series of pension laws
now in the charge of the Veterans Administration.' Moreover, no
fewer than eleven current administrative agencies or subdivisions of
agencies trace their beginnings to statutes enacted prior to the close of
the Civil War.

Thereafter, Congress continued to enact statutes which authorized
the President to promulgate general regulations. One of the first such
regulations related to trade with the Indian nations. The power of
Congress to regulate commerce with Indian tribes was thus delegated
to the President and the Indians were required to comply with “such
rules and regulations as the President shall prescribe,”3 Shortly there
after, in 1813, Congress passed the Internal Revenue Administrative
Act which authorized the Treasury Secretary to establish regulations
to carry out the intent of the statute. 3

Any doubts as to congressional power to delegate such administra-
tive authority was resolved by Chief Justice John Marshall in 1825. In
a decision involving congressional delegation of authority to the
courts, he said:

It will not be contended that these things might not be
done by the legislature ... it will not be contended that
Congress can delegate to the courts, or to any other tribunal,
powers which are strictly and exclusively legislative. But
Congress may certainly delegate to others, powers which the
legislature may rightfully exercise itself . . . the line has not
been exactly drawn which separates those important sub-
jects, which must be entirely regulated by the legislature
itself, from those of less interest, in which a general provi-
sion may be made, and power given to those who are to act
under such general provisions to fill up the details.4

In subsequent decisions, the Supreme Court generally followed the
lead of Chief Justice Marshall. The pivotal question was usually whether
or not there was a legislative standard in the dispute statutory delega-

Report of the Attorney General’s Committee on Administrative Procedure, 771 h Congress. Ist Sessi
Senate Document No. 8. 1941, p. 8.

2. 2 Stat. 509(1811),

3. 4 Stat. 274 (1813),

4. Wayman v. Southard. 23 U.S. I, 43 (1825).
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tion of authority. More recently, however, the Court has said “Con-
gress need not make specific standards for each subsidiary executive
action on carrying out a policy.” 1

Congress continued its delegation of administrative authority and
rulemaking powers to subordinate governmental agencies in the ensu-
ing years. Within the framework of the statutes, discretionary powers
were granted to agency officials to adopt such rules as deemed neces-
sary.

Ina 1941 report on administrative procedure by the Attorney Gener-
al, the growth of administrative rule making was discussed: Broadly
speaking, the causes of this growth of administrative rule making are
twofold: The increasing use by Congress of“skeleton legislation” to be
amplified by executive regulations; and the expansion of the field of
federal control indeed of government intervention generally in
which the new legislation, like the old, contains its quota ofdelegations
of rule-making power. 2

Relatively few of the administrative agencies studied by the Attor-
ney General’s Committee lacked power to prescribe regulations for the
control of activities which were subject to their authority, and even
these were empowered to prescribe rules which necessarily must be
obeyed by persons who came before them. Most had the power to
promulgate substantive regulations having the force and effect of law
covering a wide range of private activity.

On both the state and federal level the growth of administrative
agencies paralleled the growth of population. As more people came in
contact with government more decisions had to be made. Further-
more, the social goals of the more liberal national administrations
could only be achieved by the creation of more agencies to further such
objectives. It was nevertheless evident that abuse would arise if the
administrative agencies operated strictly at their own discretion. It
became apparent that persons dealing with the state and federal gov-
ernments should be able to ascertain the rules under which the
agencies operate. Congress and the state legislatures had granted to
such agencies the right to make appropriate rules and regulations in
order to administer the specific subject matter over which it had
control, but they could not police the agency’s decisions. The type of
rule-making and adjudicatory functions performed by administrative

1. Carlson v. London . 342 U.S. 524 (1951).
2. Attorney General’s Committee, supra , p. 98,
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agencies was such that the legislative branches lacked both the special
expertise and time to monitor these activities. The complexity of the
problems which have to be determined, and the need for both special-
ized infomation and administrative flexibility, all militated to strength
en the administrative agency segments of federal and state govern-
ments at the expense of, or perhaps by default of, the legislative
branch.

With the proliferation of administrative agencies and their rules and
regulations, it was inevitable that a system of recordation and publica-
tion be devised as well as ground rules for the establishment of policy
and the adjudication of controversy brought about the adversarial
relationship between persons dealing with the agency and the agency
itself. The Federal Register Act, the federal and state administrative
procedures acts and the establishment of hearings procedures all were
intended to strike the fine compromise between statutory rigidity on
the one hand and chaotic unrestrained agency policymaking on the
other.

The first bill to improve the administration of justice by establishing
a uniform procedure for administrative agencies, Senate, No. 1835,
was filed in 1929 by Senator George Norris of Nebraska. Senator
Norris has been called the “Father of Administrative Procedure” in
this country, and although his proposal did not become law, it started
activity on the subject matter and during the next 16years from 1929 to
1945, 29 separate bills were introduced in Congress proposing either an

administrative procedure law or the establishment of an Administra-
tive Court restricted to handling such matters. Several of these bills
were identical in langauge and scope.

The federal hearing examiners structure was ultimately established
in 1946 with the adoption of theFederal Administrative Procedure Act
(APA) (5 USC ss. 551 et seq.). Under the APA, hearing officers are
called Administrative Law Judges. These judges are employees of the
federal agencies for which they conduct hearings, but their appoint-
ment, promotion, compensation and removal are controlled by the
Federal Office of Personnel Management, which replaced the Civil
Service Commission in 1978 (P.L. 95-984; 5 USC ss. 1305, 3105, 3344,
5335, 5372 and 7521 and 5 C.F.R. s. 930.201). The Director and

Present Federal System
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Assistant Director are appointed by the President, with theadvise and
consent of the Senate (5 USC ss. 1101-1104).

Appointments to Administrative Law Judge positions are made
from a list of certified candidates approved by the Office of Personnel
Management. Each agency may develop special qualifications for its
judges. These are taken into consideration along with the requirements
established by the Office of Personnel Management which screens
applicants through the use of examinations and interviews. An appli-
cant must be a licensed attorney for at least seven years and have an
aggregate experience of seven years in the preparation, presentation or
hearing of formal cases in governmental regulatory bodies or courts of
record. Successful candidates are certified and placed on a register
containing eligible applicants from which an agency may make ap-
pointments. After appointment, the judges become permanent em-
ployees of the appointing agency. The grades of the position are either
GS-15 or GS-16, with a salary range of $38,160 to $56,692. In 1978,
there were a total of 1,025 Administrative Law Judges employed by
various federal agencies.

An agency may remove a judge only for good cause, after a hearing
before the Merit Systems Protection Board. However, an agency may
determine that a reduction in the number of judges it employs is
necessary due to the reduced workload and may dismiss judges on the
basis of tenure, with those having the least seniority dismissed first.
When such a reduction occurs, judges who are dismissed have transfer
rights to other open positions.

The APA requires, insofar as practicable, that an employing agency
assign cases to its judges on a rotating basis. When temporarily under-
staffed, an agency may request that the Office of Personnel Manage-
ment assign judges to it from another agency.

The Act prohibits an employing agency from assigning duties to
judges that are inconsistent with their responsibilities without prior
approval of the Office of Personnel Management, unless the assign-
ment is for a period of four months or less.

Under the Act, each federal agency has the authority to hold a new
hearing and to reverse the decision of an Administrative Law Judge on
appeal. If the decision of the judge is not appealed, and the agency does
not file a motion to review the decision, the judge’s initial determina-
tion becomes the final decision of the agency. Agencies may also limit
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the authority of judges to holding only the initial hearing, establishing
a record and certifying the record to the agency for the latter’s decision.

The federal hearing officer system has been copied by several states,
including Colorado, lowa, Minnesota and New York. In each of these
states, an Office of Hearing Examiners or the Civil Service Commis-
sion controls the appointment, compensation, promotion and removal
of hearing examiners. As in the federal system, hearing examiners are
employees of the agencies for which they hold hearings.

In general. Administrative Law Judges preside at formal hearings
required by statute, and they may be required to make recommended
or initial decisions on the basis ofthe record. These decisions will range
in scope and importance from those determining the rights and liabili-
ties of individual citizens to those which deeply affect the economic
welfare of entireregions of the United States. Specifically, their normal
duties are to;

(1) Administer oaths and affirmations.
(2) Issue subpoenas authorized by law.
(3) Rule upon offers of proof and receive relevant evidence.
(4) Take or cause the taking of depositions whenever the ends of

justice will be served thereby.
(5) Regulate the course of the hearing
(6) Hold pre-hearing conferences for the settlement or simpli-

fication of the issues.
(7) Dispose of procedural requests on similar matters
(8) Question witnesses, if necessary or desirable.
(9) Consider the facts in the record and arguments and contentions

made or questions involved.
(10) Determine credibility and make findings of fact and con-

clusions of law.
(II) Recommend decisions or make initial decisions on the basis of

reliable probative and substantial evidence on the record.
(12) Take any actions authorized by agency rule consistent with the

provisions of Title 5, United States Code. 1
The following federal agencies employ Administrative Law Judges:

Department of Agriculture
Nuclear Regulatory Commission
Civil Aeronautics Board

U. S. Olhcc ol Personnel Management. AJnuni.\irali\r Imw Jm/ficAnnowmnum So. Jlti. October 1979
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Commodity Futures Trading Commission
Consumer Products Safety Commission
Drug Enforcement Administration, Department of Justice
Federal Communications Commission
Federal Maritime Commission
Federal Mine Safety and Health Review Commission
Federal Energy Regulatory Commission
Federal Trade Commission
Food and Drug Administration, Department of Health,

Education and Welfare
Department of Housing and Urban Development
international Trade Commission
Interstate Commerce Commission
Department of Labor
Maritime Administration, Department of Commerce
Merit Systems Protection Board
National Labor Relations Board
National Transportation Safety Board, Department of

Transportation
U. S. Postal Service
Securities and Exchange Commission
U. S. Coast Guard, Department of Transportation
Bureau of Alcohol, Tobacco and Firearms,

Department of the Treasury
Office of the Secretary, Department of the Interior
Social Security Administration, Department of Health,

Education and Welfare

Occupational Safety and Health Review Commission
Postal Rate Commission
Environmental Protection Agency
Federal Labor Relations Authority

There are currently 1,072 Administrative Law Judges; more than
half (660) handle Social Security matters at theDepartment of Health,
Education and Welfare (HEW). Generally, agencies employ a much
smaller number, e.g., the CAB has 17; the FCC 14; and the FTC 12. 1

un F ederal Regulations.” Administrative Imw Review. Vol. 32."Proceedings «l the National C

No. 2. p 334 ( 19X0).
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Similarly, the case loads of the agencies vary considerably; HEW
handles about 110,000 Social Security cases yearly. At the Department
ofLabor, 6,000 Black Lung Act and 3,500 Longshoreman and Harbor
Worker Act cases are heard on a yearly basis wheras the CAB handles
only about 100 adjudications per year. 1

The length of court time for an individual case varies considerably as
well, from a case involving the Environmental Protection Agency,
which took up the court’s time, on and off, for six years and 140,000
pages of testimony, to a simple Social Security benefits matter which
can be disposed of in a single afternoon. The longest average hearing
before a particular agency occurred in cases heard by the Nuclear
Regulatory Commission involving nuclear reactor operating licenses,
in which the average number of hearing days is 36.3 per case. The
average hearing time for cases involving federal agencies other than
HEW is five days. 2

A system used extensively in Europe, and to a lesser extent on the
federal and state level in the United States, is the Ombusdman concept.
The rationale behind the Ombudsman concept is that, because of the
growth and complexity of administrative government, it has become
increasingly difficult for an aggrieved person to go through the proce-
dures required under administrative regulations to obtain redress.

The Ombudsman is one to whom any citizen may take complaints
about the actions or inactions of people in the governmental sector. He
tries to obtain redress of an unjustice or amends for a grievance. It is his
duty to observe how government agencies and officials apply the law
and regulations in dealing with the public. The Ombudsman is tradi-
tionally a nonpartisan official who is not closely associated with, and
who owes no special allegiance to, either the executive, legislative or
judicial branch of government. His central purpose is always to protect
the individual. He receives, processes and investigates complaints of
citizens regarding particular action, inaction or attitudes of public
boards, commissions, agencies, officers and employees. The Ombuds-

CHAPTER VI. OMBUDSMAN AND RELATED AGENCIES

General Function

1. Ibid., p. 363.
2. Ibid., p. 374.
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man is authorized in many instances to initiate investigations either
upon complaint or on his own motion.

In the sense that the Ombudsman settles disputes between the citi-
zenry and public agencies, this office does resemble a form of quasi-
administrative court. The major difference is that the Ombudsman’s
efforts are pointed more in the direction of negotiation, arbitration and
conciliation rather than an administrative or adjudicative fiat that
would emanate from an administrative court.

Unlike an administrative court, the Ombudsman generally has no
broad enforcement power but exerts his greatest influence through
favorable public opinion and his power of public exposure. Although
he rarely has authority to change a decision previously rendered by an
administrative agency, he may warn that official or request that the
official take corrective section. In extreme cases, the Ombudsman may
recommend to the appropriate authority that the official be prosecut-
ed. He has the right to request the assistance ofall public officers and
employees in making an investigation along with the right of access to
all meetings, files and records of public agencies and courts and the
right to subpoena witnesses at formal hearings. Ombudsmen make
annual reports usually required by law and may make additional
reports when conditions warrant.

Some studies have found as many as 90 percent of the complaints
filed with an Ombudsman have no real merit. According to one
specialist in administrative law, “Genuine grievances do indeed exist
but they are far outnumbered by complaints by the chronically queru-
lous, the psychopathically hostile and the simply mistaken.” 1

One of the considerations weighing against the establishment of a
state administrative court discussed elsewhere in this study is the
practical problem of such a court handling the prospectively enor-
mous case load that would result if the great number of complaints
presently filed with agencies were to be heard by the court. One method
of screening or negotiating a settlement of many of these complaints
could be the intervention of the Ombudsman between the complain-
tant and the court. A further advantage of combining the Ombudsman
concept with an administrative court system would be that the Om-
budsman could act in many instances as a people’s advocate either in
an individual or a collective sense.

I, Gcllhorn, Walter, ■■Ombudsman and All I Hal," Harvard Alumni Bullelm, May 7. 196b, p. 584
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Efforts to establish an Office of Ombudsman or similar agency
within the national government have been rejected by Congress. Pro-
posals range from authorizing ombudsmen in each Congressional Dis-
trict to specialized ombudsmen with powers limited to specific depart-
ments such as the Internal Revenue Service, the Veterans Administra-
tion, or to some particular governmental activity such as the confine-
ment of prisoners. These measures have been defeated in some in-
stances because of departmental opposition but primarily because
they have been considered to reflect an intrusion on the right and
prerogative of members of Congress to handle constituents’problems.
The Office of Personnel Management has, as do other federal agen-
cies, an office where complaints and inquiries involving the federal
system may be submitted.

The most recent survey indicates that legislative-created Ombuds-
man Offices are functioning in the following in the states; Hawaii
(1967), Nebraska (1969), lowa (1972), New Jersey (1974), and Alaska
(1975). Informal ombudsman arrangements have been established by
the governors of several states and by a 1971 statute New Mexico’s
Legislature assigned ombudsman duties to the Lieutenant Governor.

At least as far back as 1966, unsuccessful ombudsman legislation has
been filed in Massachusetts. Various bills have proposed placing the
Ombudsman within the Department of the Attorney General, the
State Secretary, the State Auditor, the General Court and the Depart-
ment of Corrections, among others. The Massachusetts Division of
Employment Security has had a department-created Ombudsman
since 1972, and each state agency is required to designate a public
information officer to assist in adjusting citizens’ complaints.

The Commonwealth is participating in a Nursing Home Ombuds-
man Demonstration Project which is funded by a joint federal-state
grant administered by the Department of Elder Affairs. Funded princi-
pally by the 1978 amendment to the Older Americans Act (P.L.
95-478), the office conducts 23 local ombudsmen programs dealing
with health care facilities for the aging. These ombudsmen visit facili-
ties, work to resolve complaints, and, if warranted, refer matters to
enforcement agencies including the Attorney General’s office and the
Rate Setting Commission.

Legislative and Administrative Action
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Regardless of what form a Massachusetts administrative court sys-
tem would take, there would be at least four basic areas of jurisdiction:
(1) insurance rate cases, (2) utility rate cases and (3) other rate setting
cases and (4) suspension, revocation and nonrenewal of licenses of the
regulated professions or industries.

Insurance Rate Cases
Responsibility for the adjudication of insurance rate cases and

license revocation proceedings now rests with the Commissioner of
Insurance. The problem perceived in this procedure is that the Division
of Insurance cannot be exclusively an advocate of the public position
when at the same time it must serve as the judge and determine the
relative merits of both its own position and that of the insurance
industry. The combined position of investigator, prosecutorand judge
in license revocation proceedings presents a conflict that suggests
serious difficulties.

There are four areas where an administrative court could replace the
adjudicatory powers now vested in the Commissioner of Insurance: (1)
the establishment of motor vehicle liability insurance rates (G.L. c.
175, ss. 1138 and 1I3C); (2) the establishment of fire, marine and
casualty insurance rates (G.L. c. 175, ss. 6 and 7); (3) Workmen’s
Compensation rates (G.L. C 152, s. 82) and (4) cases involving license
suspensions or revocations.

By statute, the Commissioner of Insurance is required to hold
hearings and make an investigation prior to fixing motor vehicle
liability insurance premium rates. He, therefore, is required to present
the public’s position to himself, receive, in his role, as adjudicator, the
case for industry, and finally consider both recommendations and set
the rate. The advantage of a third-party administrative court proce-
dure is obvious; both the commissioner and representatives of the
insurance industry would submit evidence and recommendations to a
neutral, objective decision-maker. Moreover, public interest groups
could join in the proceedings on a relatively equal footing. This would
be particularly important in the rather remotely possible case where
the commissioner and the insurance industry agree on a rate schedule.

CHAPTER VII. AN ADMINISTRATIVE COURT IN MASSA-
CHUSETTS
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In this situation, a public interest group, such as the Consumers’
Council, could intervene and present a different recommendation.

The Commissioner of Insurance also sets fire, marine and casualty
insurance rates. However, there is one significant difference in proce-
dure in contrast to that employed in motor vehicle liability rate set-
tings. Unlike auto insurance rates, the rates in these categories become
effective on filing, and remain so until disapproved. Assuming the
Legislature wished to keep this procedure, the administrative court
would perform its adjudicatory function as a forum of appellate juris-
diction, considering appeals by either the commissioner or a third-par-
ty public interest group. Or a procedure could be implemented to delay
the effective day of the rate for a period after filing to allow for a review
at a hearing before the administrative court.

Workmen’s Compensation rates presently must be approved by the
commissioner before they can become effective. The decision of the
commissioner may be appealed to the Supreme Judicial Court. Here,
as in motor vehicle rates, the insurance administrator must assume a
variety of roles and there is no full-time advocate for the public under
such circumstances.

The greatest potential for conflict of interest appears to lie in the
commissioner’s role in license revocation, unfair practices, and other
industry supervision proceedings. Under present law, the Division of
Insurance, after a complaint, or on its own motion, makes an investiga-
tion, develops evidence and then must decide whether to bring a
complaint before the commissioner. If the commissioner’s subordi-
nates decide to proceed with a formal complaint, a hearing is held by
the commissioner in a quasi-adversary proceeding where the partici-
pants are the charged party on the one side and the investigatory staff
of the commissioner’s own department on the other side.

Most observers feel that these procedures where the commissioner is
at least the initial fact-finder should be left more or less intact to avoid
burdening the administrative court with a multitude of time-consum-
ing but relatively less important proceedings. However, they stress that
a party aggrieved by a decision of the commissioner should have the
right to bring the matter to the administrative court for review.

Utility Rate Cases
Probably no fact-finding department of Massachusetts state govern-
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merit has been the object of more controversy than the Department of
Public Utilities. The department is under the supervision and control
of a commission consisting of three commissioners appointed to terms
coterminious with the Governor. Commissioners must devote full time
to the position and no more than two members of the commission may
be from the same political party.

The major responsibility of the commission affecting the public
involves the determination and allowance of rate or tariff schedules
submitted by electric, gas or other public utility companies. Normally
the submission involves a petition for a rate increase. Frequently it may
involve a change of the relative cost burden among the different classes
of customers or an increase or reduction in service to a class of
customers or to the public in general. The commission has theauthori-
ty to suspend the implementation of the new rate or services for a
period of up to ten months, which it invariably does. The department is
charged with the duty of investigating the proposed modifications of
rate schedules and holding a public hearing thereon. Public interest or
consumer groups, including the Attorney General’s office, may partici-
pate in these hearings. The decision of the commission is appealable to
the courts. Frequently, however, the case against the increase in ques-
tion or the decision favoring a modification of the utility company’s
request is presented by the department in the form of a recommenda-
tion rather than in argument developed in an evidentiary manner.

Although the record of the Department of Public Utilities in terms
of protection of the public interest has been criticized, the constraints
under which it operates are formidable. The commission hearings are
frequently overwhelmed by statistical representations of the utility
companies which may not be proved or disproved by the regulatory
agency because of the lack of access to relevant data or a deficiency in
manpower. Further, the courts have stated repeatedly that no decision
of the Department of Public Utilities will be allowed if the rates
established are confiscatory. “Confiscation” has been defined to occur
when the rate-making decision of the Department of Public Utilities
deprives a utility of the opportunity to earn a fair and reasonable
return on its investment. 1

The present procedure including the suspension of the implementa-
tion of the new rate schedule could remain basically the same under a
administrative court system, with the obvious exception that the final

I Massachusetts Electric Co. v. Department of Public Utilities, 381 N.E. 2d 325 (1978).
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determinative hearing would be held by the administrative court rather
than the commission. Some observers contend that this would provide
the element needed for a true adversary hearing whereby the depart-
ment more freely and more effectively could represent the public sector
before an independent tribunal.

The basic argument for the establishment ofan administrative court
on the state or federal level is the need for a separation of the primary
statutory responsibilities from the quasi-judicial functions within an
agency. Legal experts in administrative law criticize the placing of
policymaking, prosecuting and adjudicating functions within the same
agency as being unwieldy and, of greater import, a violation of consti-
tutional due process. The advisability of separation of functions has
been commented upon profusely. The United States Supreme Court
noted in a 1953 decision “that the fundamental purpose of the (federal)
administrative procedure act was to curtail and change the practice of
embodying in one person or agency the duties of prosecutor and
judge.” 1

In 1972, Attorney General Robert H. Quinn addressed this issue by
supporting a bill which provided that any hearings held to determine
action on a professional license would be conducted before an inde-
pendent hearing examiner appointed by the Director of Registration
(House, No. 3876 of 1972). The Attorney General suggested that his
procedure would obviate substantial due process problems which
existed due to the fact that various boards ofregistration act both as a
prosecutor and trier of fact. The bill would place the hearing and
decisionmaking process with attorneys who are qualified to pass on
complicated legal issues and hear factual evidence.

The constitutional question of professional peers sitting in judge-
ment of each other particularly with respect to license revocation was
addressed by the United States Supreme Court in a 1973 decision,
which stated that licensed members of a profession may not sit in
judgement on their colleagues, particularly when they might benefit in
a monetary way from their own decision. In this case, the Court found
that the board was “so biased by pre-judgement and pecuniary interest,
that it could not constitutionally conduct hearings.” 2

Separation ofFunctions

1. FCC v. RCA Communications, 346 U.S. 86 (1953),
2. Gibson v. Berryhill , 411 U.S. 564 (1973).
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The traditional role of an administrative law judge is to sit as a
fact-finder who hears a matter, makes an initial determination and
recommends a decision to any agency which has final responsiblity.
Until recently, in most jurisdictions, they were called “hearing offic-
ers.” The fact that now they are frequently called “judges” seems to
indicate to some observers that persons performing this function
should have the independence associated with the judiciary. The de-
gree of association to the parent agency is the fundamental philosophic
and practical difference between the various administrative court or
hearing officer systems. The independence issue has both proponents
and opponents. The proponents maintain that an impartial fact-finder
independent from the agency would reduce the incidence of improper
influence by the agency, cronyism or favoritism. Opponents of a
completely independent fact-finder feel that the hearing officer should
in some measure reflect the policy of the agency, and that the agency
should be able to influence the hearing examiner in matters of policy as
long as it is not done in an improper manner orexerted in an individual
case.

By hearing only the matters of their particular board or agency
hearings officers or agency board members become specialized and
accumulate experience and knowledge through repeated handling of
the same type of cases. A central panel of judges or hearing examiners
may lack these advantages. However, it has been suggested that the
issue is overrated, and to the extent that special knowledge and infor-
mation is useful to a hearing officer, the advantages of expertise and
specialization can be obtained by assistance from agency staff or the
use of agency witnesses. Observers in California, which has a hybrid
system of central panel hearing officers and agency staff hearings
officers, report no appreciable difference in results between the two
systems. 1

Many and varied options are open to the General Court should it
wish to change the manner in which administrative adjudicatory pro-

Legislative Options

Independence fur the Decider

Expertise Issue

I. Norman Abrams, “ Administrative Law Judges Systems. The California View. 29 Administrative Law
Review, 487 (1977).
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ceedings are handled. The basic choices include; (I) the structure used
by the federal government and several states where the hearing exam-
iners are appointed by an independent agency but assigned on a more
or less permanent basis to one of the regulatory agencies; (2) the
process in California and Florida where some hearings examiners are
employed by an independent agency and some are employed by the
agency itself; and (3) the true Administrative Court system adopted in
Maine where not only the trier of fact but all support personnel such as
clerks, stenographers and other court officials are independent of the
regulatory agency.

However, many permutations of the basic options are available.
They include: (1) making it mandatory that any hearing affecting a
substantive constitutional right be heard before the Division of Hear-
ing Officers; (2) setting up an administrative law court function within
the existing judicial branch of government using present court person-
nel; and (3) establishing an intermediate appellate review process either
within the Executive Office of Administration and Finance or the
Executive Office of Consumer Affairs, which would take the form of
an administrative court but handle only appeals from a decision of a
licensing or regulatory authority.

Further, if the Legislature decides thata formal administrative court
system offers the best approach to guarantee effective protection for
the state’s citizenry under the administration process, it must deter-
mine: (a) whether the administrative court would be a trial court or
court of original jurisdiction, or (b) whether such a court would be an
appellate court where the initial findings offact and decision would be
rendered within the administrative agency or department but which
could be appealed to the administrative court either for a de novo
hearing or a decision restricted to certain issues at law.

The authority of an administrative court could be structured in two
ways: (1) it would make findings of fact and render a decision, but this
decision could be overruled by the agency itself, as found in federal
administrative procedure and (2) as a more powerful administrative
court, its decision would be final on questions of fact and the only
appeal would be to the Appeals Court or the Supreme Judicial Court
on narrow legal and constitutional questions.

A substantial improvement in the quality of decisions and prompt-
ness in dispostion may result from the creation of an administrative
court with appellate jurisdiction only. If such a court were to hear cases
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only upon appeal from the initial hearing and decision from the highest
level of an administrative agency, the case load would not be substan-
tial and decisions would be rendered promptly. If the only further
appeal would be to the State Appeals Court or to the Supreme Judicial
Court, a speedy final resolution of the controversy could be affected.
The present time-consuming procedure would be avoided by such a
process. In the first place, an administrative appeal would not be
required to wait its turn in the crowded Superior Court docket, and
secondly, the appeal would be adjudicated by a tribunal more familar
with the policies, regulations and law of the administrative branch of
government. A derivative benefit would, of course, be received by the
judicial branch which would no longer be troubled withadministrative
law cases, except on final appeal.

As has been noted previously, ifan administrative court would have
jurisdiction over administrative actions of local governments, the vol-
ume of proceedings wherein local officials may exercise wide discretion
in reaching their decisions would make it practical for the court to have
only appeal responsibilities in this area.

It would be most difficult to accurately project the cost of an
administrative court without a prior determination of the scope of
responsibility of such a court and the personnel required. Such a
tribunal could take the form of the Office of Administrative Hearings
in California where a central panel of 25 hearing officers provide
services to 55 state agencies, or the Maine Administrative Court where
two judges handle the entire administrative case load as well as nonad-
ministrative judicial matters. Most states and the federal government
appear to pay hearing examiners or administrative law judges at a
lower salary than that of the judges of the judicial branch of govern-
ment. Hearing personnel would appear to involve only a minimum
number of clerks, stenographic and filing help. There appears to be
existing space in state office buildings that is used presently for admin-
istrative hearings that could be used under a more formal administra-
tive court system.

It is difficult to perceive any substantial savings in expenditures by
the establishment of an administrative court. Doubtless, the jurisdic-
tion of the already busy quasi-judicial commissions and boards such as

Budget and Personnel
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the Industrial Accident Board, the Rate Setting Commission and the
Appellate Tax Board would not be affected, at least on the initial
hearing level. It would appear to be unlikely that an administrative
court could or would intervene in the initial hearings in the occupation-
al licensing boards, and even if it did, the same personnel employed by
these boards would be needed to accomplish their investigatory and
supervisory functions. Also, many of the minor disputes before these
boards can be settled through negotiation and arbitration at theagency
level.

Although it would be feasible for some personnel, e.g., the Division
of Hearing Examiners, to be integrated into the administrative court, it
is difficult to see where any personnel in any administrative agency
could be eliminated.

Many of the adjudicatory boards have an extensive backlog ofcases
waiting to be heard. However, the outlay in services and facilities to
alleviate this problem would be so extensive that it would be unrealistic
to assume such a measure would get widespread support in the Legisla-
ture, particularly in light of the fact that bills filed in the past to increase
personnel in many of the adjudicatory boards have been treated un-
sympathetically.

In his reorganization of state government bill filed in 1969, Gover-
nor Francis W. Sargent recommended the creation of an administra-
tive court (House, No. 6090). It was to be an independent tribunal
consisting of three magistrates within a proposed Executive Office of
Consumer Affairs, with its jurisdiction limited to matters arising in
areas in which the agency had statutory responsibilities of administra-
tion oversight. The proposed court would have been totally independ-
ent of the Governor, the Legislature and the Secretary of Consumer
Affairs. After initial staggered appointments, the terms of office would
be seven years. Governor’s Council confirmation of appointments
would be required because the administrative court would assume the
power of the Public Utilities Commission to decide rate cases and
because the commissioners thereof presently must be confirmed by the
Executive Council since they perform quasi-judicial functions. It was
also felt that approval of the Governor’s appointment would be neces-
sary because the power vested in the position was comparable to that of

Recent Proposals for an Administrative Court
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a judicial appointment. The salary level would be that of a superior
court judge and only lawyers with administrative law experience would
be eligible for appointment.

In 1974, the Legislative Committee on Banks and Banking rejected
the proposed establishment ofan administrative court in the Executive
Office of Consumer Affairs to decide banking and consumer credit
cases. The Committee felt that, on a purely statistical level, there have
been few banking cases that would have been heard by such a forum.
The committee indicated that there would have been only one such
case in both 1972 and 1973. According to the committee, the Commis-
sioner of Banks had done an adequate job in handling such cases. The
Office of Consumer Affairs had projected that the case load would be
approximately eight per year, which the committee considered inade-
quate to warrant the cost and expense that would be involved in
establishing and maintaining an administrative court purely for bank-
ing matters. If an administrative court were established with jurisdic-
tion over other agencies, the Banking Committee would have no
objection to having the few banking cases treated in the same manner.

A bill filed by Representative Michael F. Flaherty of Boston and
currently under consideration by the Legislature would establish an
administrative court in Masssachusetts consisting of a chief magistrate
and five associate magistrates (House, No. 5834). The proposed legis-
lation provides for a clerk and an unnamed number of assistant clerks
and support personnel.

Under the terms of the bill, the administrative court would be the
final administrative reviewing and appellate authority. The court
would have the powers and duties of “the commissioner, administra-
tor, local licensing authority, local planning board, local zoning ap-
peal board, municipal officer or city council” with respect to a variety
of proceedings such as review by appeal of the action of local registra-
tion and licensing commissions relative to the suspension, revocation
or nonrenewal of licenses; removal of bank officials; and certain
actions or decisions of the Labor Relations Board, the Board of
Conciliation and Arbitration, the Commission against Discrimina-
tion, the Division of Insurance and other state and local agencies.

Appeals as to matters of law from any final decision, order orruling
of the administrative court may be taken to the Supreme Judicial
Court by an aggrieved party under the terms of the bill.
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