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EXECUTIVE DEPARTMENT

September 14, 1981

EDWARD J. KING
GOVERNOR

To the Honorable Senate and House of Representatives

I am today submitting to you the attached legislation,
"AN ACT TO PROMOTE UNIFORMITY IN VARIOUS ENVIRONMENTAL PROTECTION
LAWS OF THE COMMONWEALTH" and "AN ACT MAKING CORRECTIVE CHANGES
IN A SITE ASSIGNMENT LAW".

HOUSE No. 7171
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The Massachusetts Hazardous Waste Management Act, Chapter 21C
of the General Laws, is the finest law of its kind in the United
States, and the General Court can take pride in having enacted it.

Since the law took effect, the Department of Environmental
Quality Engineering has been moving vigorously to enforce and
Implement it.

In the course of enforcing and implementing the law,
the Department found certain provisions in the law which led to
results I believe" the Legislature did not intend when it included
those provisions in Chapter 21C.

One such provision exempts from Chapter 21C any wastewater
treatment facility permitted by the Department's Division of
Water Pollution Control under Chapter 21. Section A3 of the
General Laws. Permits issued under this provision of the
Massachusetts Clean Waters Act and regulations adopted thereunder
regulate wastewater treatment facilities which treat, store, dispose
or generate hazardous waste in accordance with the same standards
and requirements as are provided in Chapter 21C. However, the
enforcement provisions and available remedies under the Clean
Water Act, as compared to those of Chapter 21C, are in some

* respects less stringent or entirely lacking.

The attached legislation would conform the enforcement
provisions of the Clean Waters Act and the Hazardous Waste Management
Act, and assure the consistency and effectiveness of the Commonwealth
program for regulating hazardous waste.
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In addition to these corrective changes, there are certain
others in the attached legislation which would further implement
present statutory provisions, correct certain grammatical and
other technical errors, and otherwise allow the Department to
better administer and enforce these laws.

The second bill submitted herewith deals with the regulation
of hazardous waste at the local level pursuant to General Laws,
Chapter 111, Section 1508, which the Legislature enacted as part
of Chapter 508 of the Acts of 1980. Briefly, Section 1508
prohibits the construction, maintenance, or operation of any
site or works for the storage, treatment, or disposal of hazardous
waste unless the site has been assigned by the local Board of *,

Health. 5
The main feature of Chapter 508, of which this site

assignment law was a part, was the siting process now codified
in Chapter 21D of the General Laws. Sections 18 and 19 of
Chapter 21D exempt from the siting process (1) all hazardous
waste activity by the generator at the site of generation,
except landfill disposal, and (2) all hazardous waste activity
off the site of generation to the extent it was licensed as such
by the Department of Environmental Quality Engineering as of
May 1. 1980.

As the law reads now, everyone who generates hazardous
waste must obtain a site assignment, even if they store hazardous
waste for only one second, and even if they had a site assignment
under the old solid waste site assignment law.

The only substantial difference between the attached legislation
and the exemptions in Chapter 21D is that incineration of hazardous
waste both on and off the site of generation would require a site
assignment, whereas Chapter 21D governs incineration only off the

would assure consistency with
General Laws, Chapter 111,

assignment for the incineration

site of generation. This provision
the solid waste site assignment law,
Section 150A, which requires a site
of refuse.

X am now submitting to youThe attached legislation which
addresses economic, legal and administrative problems which,
in my opinion, cannot be responsibly ignored or even deferred
until next year. Accordingly, I ask your cooperation and assistance
in enacting these proposals

«:
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In the Year One Thousand Nine Hundred and Eighty-One

An Act to promote uniformity in various environmental protec-

tion LAWS OF THE COMMONWEALTH.

1 Whereas , The deferred operation of this act would tend to
2 defeat its purpose, which is in part to make uniform forthwith
3 various laws intended to protect public health and safety and the
4 environment, therefore it is hereby declared to be an emergency
5 law, necessary for the immediate preservation of the public health
6 and safety.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Section 26 of chapter 21 of the General Laws, as
2 most recently amended by section 1 of chapter 511 of the acts of
3 1980, is hereby further amended by adding to the second paragraph
4 the following sentence; “In the absence of disability or the
5 director, the deputy director shall have all the powers of and
6 perform the duties of the office of the director.”

1 SECTION 2. Section 26A of chapter 21 of the General Laws, as
2 most recently amended by section 2of chapter 511 of the acts of
3 1980, is hereby amended by inserting after the definition of “Com-

-4 missioner” the following definition:
5 “Department”, the department of environmental quality engi-
-6 neering.

1 SECTIONS. Clause (7) of section 27 of said chapter 21, as most
2 recently amended by section 3of chapter 546 of the acts of 1973, is
3 hereby amended by striking out said clause and inserting in place
4 thereof the following:

APPENDIX A

Vile Commontoealti) of fflatfsiacfjuafetts
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5 (7) Require dischargers to establish monitoring, sampling, re-
-6 cord keeping and reporting procedures and facilities, and to submit
7 data gathered therefrom and such other data as it shall reasonably
8 request for purposes of carrying out this chapter. Notwithstanding
9 the provisions of any law to the contrary, any information, record,

10 or particular part thereof, obtained pursuant to the provisions of
11 this chapter, shall, upon request, be kept confidential and not
12 considered to be public record when it is deemed by the commis-
-13 sioner that such information, record, or report relates to secret
14 processes, methods of manufacture, or production or that such
15 information, record, or report is made public would divulge a trade
16 secret. The preceding sentence shall not prevent disclosure of any
17 information necessary for an enforcement action or to comply with
18 any federal law.

1 SECTION 4. Clause (14) of section 27 of said chapter 21, as
2 most recently amended by section 1A of chapter 261 of the acts of
3 1980, is hereby amended by striking from the second sentence the
4 words “of public health” and by substituting in place thereof the
5 words “of environmental quality engineering”.

1 SECTION 5. Section 34 of said chapter 21, as most recently
2 amended by section 7 of chapter 577 of the acts of 1979, is hereby
3 amended by striking out said section and inserting in place thereof
4 the following;
5 Section 34. The division shall supervise the operation and
6 maintenance of treatment works within the commonwealth, and
7 may require the person owning and operating such facilities to
8 maintain the facilities in conformance with the provisions of this
9 chapter, any regulations, permits, licenses or orders issued there-

-10 under or under any other law which the department is responsi-
-11 ble for enforcing, and in conformance with applicable federal laws
12 and regulations.
13 The division shall require that the holder of a valid permit issued
14 pursuant to section forty-three for a municipal or industrial waste-
-15 water treatment facility which constitutes or contains a site or
16 works for the generation, collection, storage, treatment or disposal
17 of hazardous waste shall obtainand maintain in effect a contract of
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18 liability insurance, a surety bond or other evidence of financial
19 responsibility in favor of the commonwealth sufficient to assure
20 financial responsibility in the event of damages resulting from
21 accidents, negligence, misconduct, malfunctioning, or any other
22 circumstance reasonably foreseeable occurring during orafter con-
-23 struction, maintenance, or operation of a facility, or occurring as a
24 result of any discharge.

SECTION 6. Section 38 of said chapter 21, as most recently
amended by chapter 678 of the acts of 1978, is hereby further
amended by inserting, after the words “state agencies” in the first
sentence, the word “municipalities,”.

I
2
3
4

SECTION 7. Section 40 of said chapter 21, as most recently
amended by section 3 of chapter 705 of the acts of 1979, is hereby
amended by striking out the first paragraph and inserting in place
thereof the following paragraph:

2
3
4
5 Personnel or authorized agents of the department or of the

metropolitan district commission may at all reasonable times enter
any premises, public or private for the purpose of investigating,
sampling or inspectingany records, condition, equipment, practice
or property relating to activities subject to this chapter, and may at
any time enter such premises for the purpose of protecting the
public health or safety, or to prevent damage to the environment;
provided, however, that personnel or authorized agents of the
metropolitan district commission may do investigating, sampling,
or inspecting only with respect to activities subject to this chapter
which affect the waters and waterways under the care and control
of said commission. For the purposes of such entries no warrant
shall be required provided, however, that upon demand by the
owner or person in control of such premises, a warrant authorizing
such entry and inspection shall be sought after such demand. Any
court, judge, or justice authorized to issue warrants in criminal
cases may issue such warrants.

6
7
8
9

10
II
12
13
14
15
16
17
18
19
20
21

SECTION 8. Section 42 of said chapter 21, as most recently
amended by section 8 of chapter 546 of the acts of 1973, is hereby

I
2
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3 amended by striking out said section and inserting in place thereof
4 the following:
5 Section 42. Any violation of this chapter, or of any regulation,
6 order, permit, or approval made thereunder shall be presumed to
7 constitute irreparable harm to the public health, welfare, safety
8 and to the environment. Such presumption may be rebutted by the
9 introduction of competent evidence. Any person who violates any

|() provision of this chapter, or any regulation, order, permit or
I I approval issued thereunder; or who knowingly makes any false
12 representation in an application, record, report or plan, or falsifies,
13 tampers with or renders inaccurate a monitoring device or method,
14 required under this chapter; (a) shall be punished by a fine of not
15 more than twenty-five thousand dollars, or by imprisonment for
16 not more than five years, or both, for each such violation; or (h)
17 shall be subject to a civil penalty not to exceed twenty-five thou-
-18 sand dollars for each such violation. Each day each such violation
19 occurs or continues shall be a separate offense.
20 The superior court shall have jurisdiction to enjoin violations of,
21 or grant such additional relief as it deems necessary or appropriate
22 to secure compliance with, the provisions of this chapter, or any
23 order, permit, approval or regulation adopted thereunder, or to
24 prevent a discharge or combination of discharges which presents
25 an imminent or substantial threat to the public health or safety or
26 the environment, upon the petition of the attorney general or the
27 department.

| SECTION 9. Section 44 of said chapter 21. as most recently
2 amended by chapter 26 of the acts of 1974, is hereby amended by
3 striking out said section and inserting in place thereof the follow-
-4 ing;
5 Section 44. Whenever it appears that there is a violation ofany
6 provision of this chapter or any permit, order, approval, regula-
-7 lion, standard, or plan issued or adopted thereunder, the depart-
g ment may issue to a person causing or contributing, or likely to

9 cause or contribute, to said violation or potential violation an

10 order requiring the production of records, or imposing such re-
I | straints on or requiring such action by said persons, as it deems

12 necessary to abate or prevent a hazard or violation. Said order also
13 may require that the owner of an abatement facility or treatment
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14 works prohibit additional connections thereto orextensions there-
-15 of; may prohibit any person from making, modifying or utilizing
16 any such connection or extension; and may require an industrial
17 user of such works to comply with user charge or pretreatment
18 requirements established as a matter of federal or commonwealth
19 law or regulations. Issuance of an order under this section shall not
20 preclude, and shall not be deemed an election to forego, any action
21 to recover damages, or to seek civil penalties, criminal fines and
22 penalties, or injunctive relief, or to takeany otheraction within the
23 department’s authority.

1 SECTION 10. Section 45 of said chapter 21, as most recently
2 amended by section 11 of chapter 546 of the acts of 1973, is hereby
3 amended by striking out said section and inserting in place thereof
4 the following;
5 Section 45. Any person aggrieved by a determination to issue,
6 deny, modify, revoke or suspend any permit or approval, or to
7 issue an order, under the provisions of this chapter, may request an
8 adjudicatory hearing under the provisions of chapter thirty A. Any
9 such determination shall contain a notice of this right to request a

10 hearing and may specify a time limit, not to exceed twenty-one
11 days, within which said person shall request said hearing. If no
12 such request is timely made, the determination shall be deemed
13 assented to. If a timely request is received, the department shall
14 within a reasonable time act upon a request in accordance with the
15 provisions of said chapter thirty A.
16 If, in making a determination which under the provisions of the
17 preceding paragraph may be the subject of an adjudicatory hear-
ts ing, the department finds that an imminent threat to the public
19 health or safety, or to the environment could result pending the
20 conclusion of an adjudicatory hearing requested thereon, the de-
-21 partment may order that the determination become provisionally
22 effective and enforceable immediately upon issuance, and shall
23 remain so notwithstanding and until the conclusion of any adjudi-
-24 catory hearing procedures.
25 A person aggrieved by a final decision in an adjudicatory hearing
26 held under the provisions of this section may obtain judicial review
27 thereof pursuant to the provisions of chapter thirty A.
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1 SECTION 11. Section forty-six of said chapter twenty-one, as
2 most recently amended by section twelve of chapter five hundred
3 forty-six of the acts of nineteen hundred and seventy-three, is
4 hereby repealed.

] SECTION 12. Section forty-six Aof said chapter twenty-one,
2 as most recently amended by section thirteen of chapter five
3 hundred and forty-six of the acts of nineteen hundred and seventy-
-4 three, is hereby repealed.

1 SECTION 13. Section SOB of said chapter 21, as added by
2 section 2 of chapter 827 of the acts of 1970, is hereby amended by
3 striking from the third sentence the word “clause (10)” and by
4 inserting in place thereof the word “clause (14)”.

1 SECTION 14. Said section SOB is hereby further amended by
2 striking from the second paragraph the words “superior court in
3 equity” and by inserting in place thereof the words “superior court
4 department of the trial court”.

1 SECTION 15. Section 51 of said chapter 21, as added by sec-
-2 tion 3 of chapter 648 of the acts of 1968, is hereby amended by
3 inserting after the word “oil” in the first sentence, the words “or
4 hazardous materials”.

1 SECTION 16. Section 4of chapter 21C of the General Laws, as
2 most recently amended by section 1 of chapter 508 of the acts of
3 1980, is hereby amended by striking out the ninth paragraph and
4 inserting in place thereof the-following paragraph:
5 The department shall require that a licensee obtain and maintain
6 in effect a contract of liability insurance, a surety bond or other
7 evidence of financial responsibility in favor of the commonwealth
8 sufficient to assure financial responsibility in the event ofdamages
9 resulting from accidents, negligence, misconduct, malfunctioning,
10 or any othercircumstance reasonably foreseeable occurring during
1 I or after construction, maintenance, or operation of a facility, or the
12 collection, transport, storage, treatment, use, or disposal of haz-
-13 ardous waste.
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SECTION 17. Section 9 of said chapter 21C, inserted by sec-
tion 2 of chapter 704 of the acts of 1979, is hereby amended by
striking out, in the first sentence, the words “such hazard” and
inserting in place thereof the following words: — a hazard.

2
3
4

SECTION 18. Section 10 of said chapter 21C, inserted by sec-
tion 2 of chapter 704 of the acts of 1979, is hereby amended by
inserting in the third sentence, after the word “thereunder”, the
following; , or who knowingly makes any false representation in
an application, record, report or plan, or falsifies, tampers with or
renders inaccurate a monitoring device or method, required under
this chapter:.

2
3
4
5
6
7

I SECTION 19. Any suit, action, cause of action or other pro-
ceedings lawfully commenced or arising prior to the effective date
of this act shall not abate by reason of the passage of this act. Any
such suit, action, cause of action, or proceeding shall be completed
and enforceable by the department of environmental quality engi-
neering.

2
3
4
5
6

SECTION 20. All orders, rules and regulations, licenses and
approvals duly issued, made or adopted pursuant to the authority
of the laws amended or repealed by this act, and which are in force
prior to the effective date of this act, shall continue in force and
effect and shall be enforceable until they expire or until suspended,
revised, rescinded or otherwise modified in accordance with appli-
cable law.

1
2
3
4
5
6
7
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In the Year One Thousand Nine Hundred and Eighty-One.

An Act making corrective changes in a site assignment law.

1 Whereas , The deferred operation of this act would tend to defeat
2 its purpose, which is in part to clarify the intended scope of the
3 hazardous waste facility site assignment law, therefore it is hereby
4 declared to be an emergency law, necessary for the immediate
5 preservation of the public convenience.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

1 Section 1508 of chapter 111 of the General laws, inserted by
2 section 4 of chapter 508 of the acts of 1980, is hereby amended by
3 striking out the first paragraph and inserting in place thereof the
4 following:
5 All definitions in sections two and eighteen of chapter twenty-
-6 one D, except the definition of “department”, shall apply to this
7 section. Any facility, as defined in said section two of said chapter
8 twenty-one D, shall be subject to this section and not subject to
9 section one hundred fifty A.

10 Nothing in this section shall be construed to require the assign-
-11 ment of a site for a hazardous waste facility if the site was assigned
12 pursuant to section one hundred fifty Aas of July fifteenth nine-
-13 teen hundred eighty, provided that after said date, any modifica-
-14 tion, suspension or rescission os such an assignment shall be pursu-
-15 ant to this section, and provided further that failure to comply with
16 any limitation on such an assignment shall be a violation of this
17 section.
18 Nothing in this section shall be construed to require the assig-
-19 ment of a site for any facility for the on-site storage or treatment of
20 hazardous waste by the generator thereof. The previous sentence

APPENDIX B
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21 shall not be construed to include incineration of hazardous waste
22 or disposal of hazardous waste.
23 Nothing in this section shall be construed to require the assign-
-24 ment of a site for a hazardous waste facility which was licensed as
25 such by the department of environmental quality engineering as of
26 January first nineteen hundred eighty.
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