
i

HOUSE No. 7396

tKfje Commontoealtf) of #la£(£(acf)u«etW

The Commonwealth of Massachusetts
EXECUTIVE DEPARTMENT

STATE HOUSE . BOSTON 02 t 33

EDWARD J. KING

November 25, 1981

TO THE HONORABLE SENATE AND HOUSE OF REPRESENTATIVES:

Today I am submitting for your consideration the single most important piece
of crime control legislation to be considered by the General Court in many, many
years.

This Sentencing Reform Bill will abolish the archaic practice of
"indeterminate" sentencing and replace it with a new order that will ensure truth in
sentencing for the criminal offender, the victim of the crime, and the public as a
whole. This bill is based on the premise that the overriding concern of our criminal
justice system is the protection of the public. And for the first time, the public will
now know how much time in prison a defendant will actually serve.

This bill is not a mandatory or a presumptive sentencing bill. Instead, it will
establish a system of determinate sentences that will eliminate the fictional
"Concord" sentence and provide that judges set a single, specific term of years at
sentencing.

At the present time, the sad truth is that our criminal Justice system is in
trouble. Public cynicism toward our sentencing practices is at an all-time high. With
violent crime at an epidemic level, our people need to know that we, as elected
officials, are attacking this critical problem in an immediate and aggressive manner.

As elected officials, we have a responsibility to act. Dramatic changes are
necessary if we cherish our freedom to walk our streets safely, to enjoy the sanctity
and privacy of our own homes, and to raise our children in a society where crime is
seen as an aberration, and not as a fact of life.

For these reasons, I ask for your action on this crucial legislation. Your
approval will go a long way to restore the public's confidence in our criminal justice
system.

Thank vou.

Respectfully submitted,

GOVERNOR



HOUSE No. 7396 [December2

i

t

f

Vi

t

In the Year One Thousand Nine Hundred and Eighty-One,

An Act establishing a system of determinate sentencing for
VIOLENT AND SERIOUS CRIMINAL OFFENDERS.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Section 90Aof chapter 127 of the General Laws,
2 as most recently amended by section 18 chapter 777 of the acts of
3 1972, is hereby further amended by inserting at the end of the first
4 paragraph the following paragraphs:
5 A committed offender serving a life sentence for first degree
6 murder shall not be eligible for temporary release until said offend-
-7 er shall have served ten years of his sentence. A committed offender
8 serving a life sentence for a crime other than first-degree murder
9 shall not be eligible to apply for or to receive a furlough until such

10 offender shall have served seven years of his sentence.
I 1 Any other committed offender shall not be eligible to apply for
12 or to receive a temporary release until he has served all but one year
13 of the time when he would be eligible for parole, whichever period
14 is shorter, but not more than seven years.
15 Notwithstanding the provisions of the aforementioned para-
-16 graphs or any other section of the General Laws, escorted tempor-
-17 ary release may be authorized by the commissioner or the adminis-
-18 trator of a county correctional facility for any of the purposes
19 contained under clause (a) (b) or (c) of this section. Such escort
20 shall be in the custody of a correctional officer or a special state
21 police officer.
22 The Commissioner shall promulgate rules and regulations in
23 accordance with subsection (q) of section one of chapter one
24 hundred and twenty-four of the General Laws for the purpose of
25 including, but not limited to, the distinction between furlough
26 eligibility and suitability. For the purposes of statutory construc-
-27 tion, a “temporary release” as authorized by this section shall be
28 construed as a privilege, and not as a right.
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SECTION 2. The first paragraph of section 129 of the General
Laws is hereby amended by striking out the second sentence, as
most recently amended by section 1 of chapter 884 of the acts of
1965, and inserting in place thereof the following sentence:

i

3
4
5
6

Section 129. Each such prisoner whose record of conduct
shows that he has faithfully observed all the rules of his place of
confinement, and has performed satisfactory and diligent work
assignments, and has not been subject to punishment, shall be
entitled to a deduction in the term of his imprisonment, which shall
be determined as follows; Upon a sentence of not less than four
months but not more than six years, four days per month; upon a
sentence of more than six years but not more than ten years, five
days per month; upon a sentence of more than ten years but not
more than fourteen years, six days per month; upon a sentence of
more than fourteen years, seven days per month; provided, how-
ever, that no prisoner serving a sentence imposed fora violation of
section thirteen B, twenty-two, twenty-two A, twenty-three, twen-
ty-four or twenty-four B of chapter two hundred and sixty-five or
section seventeen, thirty-five or thirty-five A of chapter two
hundred and seventy-two, or for an attempt to commit any crime
referred to in said section shall be entitled to have the term of his
imprisonment under such sentence reduced under the provisions of
this section.
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I SECTION 3. The first paragraph of said section 129 is hereby
further amended by striking out the fourth sentence, as appearing
in section one of chapter 450 of the acts of 1948, and inserting in
place thereof the following sentence: If a prisoner violates any
rule of his place of confinement, or refuses to work, or refuses to
perform work assignments in a satisfactory and diligent manner,
the commissioner of correction, the county sheriff, or in Suffolk
county, the penal institutions commissioner of Boston, upon the
recommendation and evidence submitted to them respectively, in
writing by the superintendent or officer in charge, shall decide what
part, if any, of such deduction from sentence or sentences issued
under the provisions of this section shall be forfeited by such
violation, and may likewise determine, in the event of the prisoner’s
subsequent good conduct or subsequent satisfactory and diligent

7

3
4
5
6
7
8
9

10
11
12
13
14



HOUSE -No. 7396 [December4

I

*■

J

15 work performance, whether any or all of such deduciton shall be
16 restored.

1 SECTION 4. Said section 129 is hereby amended by striking
2 out the second paragraph, as so appearing, and inserting in place
3 thereof the following paragraph:
4 A prisoner in a correctional institution of the commonwealth
5 who is entitled to such deductions shall receive from the commis-
-6 sioner of corrections a certificate of discharge and shall be released
7 from the correctional institution in which he has been confined,
8 upon the date which has been determined by such deduction from
9 the term of his sentence or sentences. A prisoner in a county penal

10 institution who is entitled to have the term of his imprisonment
1 1 reduced shall receive from the county sheriff or, in Suffolk county,
12 the penal institutions commissioner of Boston, a certificte of dis-
-13 charge, and shall be released from the institution in which he has
14 been confined, upon the date which has been determined by such
15 deductions from the term of his sentence or sentences. Such deduc-

-16 tion shall be credited only against the term of imprisonment, and
17 shall not be credited against any period of parole supervision, or
18 against any date of parole eligibility as provided under section one
19 hundred and thirty-three of this chapter. The parole board shall
20 issue a certificate of discharge and release from further supervision
21 to a prisoner released on parole upon the expiration of his term of
22 imprisonment.

1 SECTION 5. Sections one hundred twenty-nine A, one
2 hundred twenty-nine C, and one hundred thirty-three Bof said
3 chapter one hundred twenty-seven are hereby repealed.

1 SECTION 6. Said chapter 127 is hereby further amended by
2 striking out section 129D, and inserting in place thereof the follow-

4 Section 129D. For the satisfactory conduct of a prisoner while
5 confined at a facility under section 838 of this chapter who per-
-6 forms work involving reforestation of the state forest or performs
7 duties in accordance with section 498 of this chapter or while
8 confined at a correctional institution of the commonwealth, or any

ing section;



1981] HOUSE -No. 7396 5

I

1

I

jail or house of correction, but working at a state hospital or state
school, satisfactory completion of an educational program leading
to the award of a high school equivalency certificate, satisfactory
performance of said prisoner in completion of any other educa-
tional sequence or any vocational training program established
within or without the institution, satisfactory performance of said
inmate when he or she is employed on work-release or in a prison
industry other than the regular work assignment or satisfactory
performance of said inmate in any otherprogram or activity which
the superintendent of the institution shall deem valuable to said
prisoner’s rehabilitation, the commissioner, or in the case of deduc-
tions of sentence earned in any jail or house of correction, the
sheriff of said county, or in the case of deductions of sentence
earned in Suffolk County, the penal institution commissioner of
Boston may grant in addition to the deductions of sentence pro-
vided under section one hundred and twenty-nine a further deduc-
tion of sentence of not more than two and one-half days for each
month while said prisoner is working in a state hospital or school,
on work-release or working in a prison industry, or partaking in
any of the said programs or activities as aforesaid. Such further
deduction of sentence shall be added to any deduction to which the
prisoner is entitled under said section one hundred and twenty-nine
for reducing the term of imprisonment for which he may be held
under his sentence or sentences.
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Such deduction earned under this section shall also reduce the
parole eligibility date as provided under section one hundred and
thirty-three of this chapter.
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If a prisoner violates any condition of participation in any
program in which he has earned said deductions, such deductions
or any part thereof, shall be forfeited upon the recommendation
and evidence submitted, in writing by the superintendent, or officer
in charge, to the commissioner or in the case of deductions earned
in any jail or house of correction, the sheriff of said county, or in
the case of deductions of sentence earned in Suffolk County the
penal institution commissioner of Boston. Said forfeitures shall
not prohibit further forfeitures under section one hundred and
twenty-nine of thischapterfor violalingany condition of participa-
tion in any program.
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47 A prisoner who has received deductions from the term for which
48 he may be held under his sentence or sentences shall receive from
49 the commissioner, the respective sheriff, and in Suffolk County the
50 penal institution commissioner of Boston a certificate of discharge
51 on the date which has been determined by such additional deduc-
-52 tions from the term of his sentence or sentences.
53 The Commissioner shall promulgate rules and regulations in
54 accordance with subsection (q) of section one of chapter one
55 hundred and twenty-four of the General Laws for the purpose of
56 including, but not limited to, the procedure for establishing stand-
-57 ards for programs and granting credit under this section.

1 SECTION 7. Section 130 of said chapter 127, as most recently
2 amended by section 2of chapter 155 of the acts of 1980, is hereby
3 further amended by striking out the second sentence, and inserting
4 in place thereof the following sentence;
5 A prisoner to whom a parole permit is granted may go upon
6 parole outside prison walls and inclosure upon such terms and
7 conditions as the parole board shall prescribe, but shall remain,
8 while thus on parole, subject to the jurisdiction of such board until
9 the expiration of the term of imprisonment to which he has been

10 sentenced or until such earlier date as the board shall determine
11 that it is in the public interest for such prisoner to be granted a
12 certificate of termination of sentence.

1 SECTION 8. Said chapter 127 is hereby further amended by
2 striking out section 133, as most recently amended by chapter 266
3 of the acts of 1979, and inserting in place thereof the following
4 section:
5 Section 133. Parole permits may be granted by the parole board
6 to prisoners subject to its jurisdiction at such time as the board in
7 each case may determine; provided that no prisoner shall receive a
8 parole permit until the expiration of two-thirds of the sentence.

1 SECTION 9. Section 149 of said chapter 127, as most recently
2 amended by chapter 155 of the acts of 1980, is hereby further
3 amended by striking out the fourth, fifth, and sixth sentences, and
4 inserting in place thereof the following sentences:
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Service of the parole violation warrant shall be made effective
forthwith upon the arrest and imprisonment of the parole violator
unless he is detained or sentenced on charges of committing an
additional crime or crimes while on parole or revocation ofparole,
in which case service of the parole violation warrant shall not be
effective until the parole violator is no longer confined pursuant to
such new charges, and the time served by him upon any sentence
for such new charges shall not be considered as any part of the term
of his original sentence. If however, the parole violator isfound not
guilty of theadditional crimes charged, then service of the warrant
on the parole violator shall be effective on the date of its issuance,
and any time served as a result of the violation shall be considered
as part of the original sentence.
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SECTION 10. Section 32A of chapter 268. as most recently
amended by chapter 82 of the acts of 1968, is hereby further
amended by inserting after the words “a fire fighter” the following;

or police officer.
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SECTION 11. Said section 32A of said chapter 268 is hereby
further amended by inserting after the words “fire fighting”, the
following: or police.

1
2
3

SECTION 12. Said chapter 276 is hereby further amended by
striking out section 92 as so appearing, and inserting in place
thereof the following section:

I
2
3
4 Section 92. The court may order that restitution payments be

made to the probation officer, who shall give receipts for and keep
a record of all payments made to him, pay the money to the person
whom the court determines to be aggrieved, keep the receipt for
such person, and notify the clerk of the court whenever the full
amount of the money is received or paid in accordance with such
order or with any modification thereof. In addition to any other
costs which the court orders the defendant to pay, the court may
order the defendant to pay as court costs ten percentum ofthe total
amount of the restitution payments. This money is to be retained
by the court for the expenses of administering restitution payment
programs.
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1 SECTION 13. Section 92A of said chapter 276, as inserted by
2 section seven of chapter 463 of the acts of 1980, is hereby amended
3 by striking out the first sentence as so appearing and inserting in
4 place thereof the following:
5 A person found guilty of violating the provisions of section
6 twenty-four (two a) of chapter ninety, sections twenty-seven, twen-
-7 ty-seven A, twenty-eight, one hundred and eleven B or one
8 hundred and thirty nine of chapter two hundred and sixty-six, or
9 any other felony involving property damage or property loss, shall,

10 in all cases upon conviction, in addition to any other punishment,
1 1 be ordered to make restitution to any person whom the court
12 deems appropriate for any financial loss sustained by the victim of
13 his crime, his dependents or an insurer as a result of the commis-
-14 sion of the crime.

1 SECTION 14. Section 94 of said chapter 276, as most recently
2 amended by section 293 of chatper47B of the acts of 1978, is hereby
3 further amended by inserting at the end of the first sentence, the
4 following:— provided, however, that the expenses ofadminister-
-5 ing restitution payment programs as provided in section 92 shall be
6 excluded from said approval and payment.

1 SECTION 15. Section 11A of chapter 278 of the General Laws,
2 as most recently amended by chapter 213 of the acts of 1967, is
3 hereby further amended by inserting at the end thereof:
4 Notwithstanding the provisions of this section, if, at the time a
5 complaint is issued, the prosecutor is not aware of the prior convic-
-6 tion of a defendant for the purpose of alleging a second or subse-
7 quent offense, the prosecutor may, with the approval of the court,
8 amend the form of the complaint.

1 SECTION 16. Section 4 of said chapter 279, as most recently
2 amended by section 49 of chapter 344 of the acts of 1979, is further
3 amended by inserting at the end of the first paragraph thereof the
4 following:
5 No sentence of imprisonment shall be stayed pending an appeal
6 or other post-conviction proceeding unless the defendant estab-
7 lishes to the satisfaction of the judge imposing the sentence or a
8 judge of the Supreme Judicial Court or the Appeals court, that; (1)
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the defendant, if released, would not pose a danger to himself or to
others; and (2) the appeal has a substantial likelihood of success.
The court shall condition the stay upon the defendant's diligent
prosecution of the appeal, or post-conviction proceeding, and in
the case of a felony, shall order the case advanced on the docket to
the earliest practicable date. If execution ofalfentence is stayed, the
court may, at the same time, make an order relative to the custody
of the defendant or for admitting him to bail.
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SECTION 17. Said chapter 279 is hereby amended by inserting
2 after section four, the following new section;-
3 Section 48. Before disposition by sentence or placing on file or
4 probation of any criminal sentence for a crime punishable by
5 imprisonment in the state prison, ora violation of the provisions of
6 section 14, 15, 16, 17, or 18 of chapter 266, and which involved
7 physical injury, the court may, if it determines it necessary or
8 appropriate for disposition, order its probation officer to prepare a
9 written statement indicating the impact which the crime has had on

10 the victim, which shall be a part of the presentence investigation
11 report required pursuant to the Massachusetts Rules of Criminal
12 Procedure. The court may require the statement to include any or
13 all of the following: (1) the name of the victim; (2) proof of any
14 financial loss suffered by any person; (3) in cases where the victim
15 has sustained personal injury as a result of the crime, a brief
16 description of such inury and its gravity; and (4) in cases where the
17 crime has had an impact on the victim’s personal welfare or familial
18 relationship or has had a psychological impact on the victim or his
19 family, a statement or other proof of such impact.
20 Such statement shall be madeavailable to the defendant as a part
21 of the presentence investigation report and under the conditions
22 specified in the Massachusetts Rules of Criminal Procedure. The
23 defendant shall have the opportunity to present evidence and
24 testimony of relevant witnesses in rebuttal of the statement.

1 SECTION 18. Section 8A of said chapter 279 is hereby amend-
-2 ed by striking out the last sentence and inserting in place thereof the
3 following sentence:
4 Nothing in this section shall be construed to alter or control any
5 provisions of section one hundred and thirty-one or one hundred
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6 and forty-nine of chapter one hundred and twenty-seven, or sec
7 tion 8B of this chapter.

1 SECTION 19. Said chapter 279 is hereby further amended by
2 inserting after section BA, the following new section:
3 Section 88. Separate terms of imprisonment imposed to run
4 concurrently shall merge and be satisfied during discharge of the

longest term of imprisonment. Separate terms imposed to run
consecutively shall be treated as a single aggregate term of

7 imprisonment; provided, however, that a term of imprisonment
8 imposed for a crime committed while on parole shall not be so
9 aggregated, but shall be treated separately from any prior term of

10 imprisonment.

4 Section 24. If a person is sentenced to the state prison upon
5 conviction of felony, the court shall impose a determinate sentence.

8 and shall not be less than two and one-half years, unless otherwise
9 provided by law.

1 SECTION 21. Said chapter 279 is hereby amended by striking
2 out section 26, and inserting in place thereof the following:
3 Section 26. A convict under sentence of imprisonment in the
4 state prison may be further sentenced fora term not longer than the
5 longest term fixed by law for the punishment of the crime for which
6 he has been convicted, but not less than one year.

1 SECTION 22. Said chapter 279 is hereby further amended by
2 striking out section 31, as most recently amended by section 99 of
3 chapter 770 of the acts of 1955, and inserting place thereof the
4 following section:

1 Section 31. A person not previously sentenced for a felony
2 more than three times, convicted of any crime punishable by
3 imprisonment in any correctional institution of the commonwealth

6 The sentence shall not be longer than the maximum term fixed by
7 law for the punishment of the crime of which he has been convicted

1 SECTION 20. Said chapter 279 is hereby amended by striking
2 out section 24, as so appearing, and inserting in place thereof the
3 following section:
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4 or by imprisonment in a jail or house of correction, may be
5 sentenced for a determinate term. The district court department of
6 the trial court shall have the same jurisdiction to sentence such
7 person to a correctional institution of the commonwealth for a
8 determinate term as they have to sentence him to such jail or house
9 of correction.

1 SECTION 23. Sections seventeen, eighteen, twenty-eight, thir-
-2 ty-two, thirty-three and thirty-six of said chapter 279 are hereby
3 repealed.

1 SECTION 24. This Act shall take effect one year from the date
2 of its passage and shall apply to persons convicted of crimes
3 committed on or after the effective date.
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