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Moved (Mr. Cataldo of Revere) as a substitute for a House Bill
establishing a drug enforcement assistance fund (House, No. 6728,
amended). December 21.

In the Year One Thousand Nine Hundred and Eighty-One.

An Act authorizing the establishment of trusts for certain
FORFEITED PROPERTY.

1 Whereas , The deferred operation of this act would lend to defeat
2 its purpose, which is to make funds availble forthwith to aid the
3 enforcement, investigation and prosecution of crimes committed
4 and being committed within the Commonwealth, therefore it is
5 hereby declared to be an emergency law, necessary for the imme-
-6 diate preservation of the public’s safety and convenience.

Be it enacted by the Senate and House ofRepresentatives in General
Court assembled, and by the authority of the same, as follows:

1 SECTION 1. Chapter 12 of the General Laws is hereby amend-
-2 ed by inserting after section 13 the following section;
3 Section 13A. There is hereby established in the department of
4 the attorney general, in the department of public safety and in the
5 offices of each district attorney of the several districts set forth in
6 section thirteen, a forfeiture trust fund. All monies received from
7 forfeiture proceedings, including the proceeds of the sale of forfeit-
-8 ed property, by the said departments and the said offices shall be
9 deposited into such trust fund of the department or office to which

10 such property or monies was declared forfeit. Each fund shall be
11 controlled and maintained by the department or office in which it is
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12 established. The proceeds of each trust fund shall be expended
13 without further appropriation for the following purposes:
14 (I) For payment of the expenses of the forfeiture proceedings,
15 including seizure, storage, maintenance of custody, advertising
16 and notice; and
17 (2) For the investigation of crime, including investigation of
18 organized crime and organized distribution or sale of controlled
19 substances as defined in said chapter ninety-four C; for purchase of

20 equipment and supplies for use in connection with such investiga-
-21 tion; for the payment of informants, undercover agents, or expert
22 witnesses in connection with such investigations or prosecutions
23 arising therefrom; for the payment of any fees, motor vehicle
24 mileage costs, or other expenses incidental and necessary to such
25 investigations and prosecutions; and
26 (3) For any authorized law enforcement purpose.
27 Each said department and each said office shallkeep an accurate
28 account of all income received and deposited in its said trust fund
29 and the expenditures therefrom and shall annually prepare and
30 submit to the state auditor an accounting of same for the purpose
31 of audit by the state auditor. The accounting shall be in a form
32 approved by the auditor, but shall not include information, the
33 disclosure of which would compromise a criminal investigation or
34 prosecution, information which would disclose the identity of or
35 otherwise jeopardize the safety of a confidential informant, or any
36 other information which would interfere with the lawful activity of
37 any law enforcement agency. Notwithstanding any other provision
38 of law to the contrary, information contained in the accounting
39 shall not be a public record.

1 SECTION 2. Subsection (a) of section 47 of chapter 94C of the
2 General Laws, as appearing in section 1 of chapter 1071 of the acts
3 of 1971, is hereby amended in line 2 by inserting after the word
4 “commonwealth” the words: —or to the department of the attor-
-5 ney general, or to any office of the district attorneys or to the
6 department of public safety, division of state police, and in line 3by
7 inserting after the word “commonwealth” the words: — in the
8 department of the attorney general, or in any office of the district
9 attorneys or in the department of public safety.
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1 SECTIONS. Subsection (a) of section 47 of chapter 94C of the
2 General Laws, is hereby further amended by chapter 556 of the acts
3 of 1977, is hereby further amended by inserting after subparagraph
4 (5) the following new subparagraph:
5 (6) All real property and appurtenances attached thereto owned
6 by or in which there is an equitable interest, used or intended for
7 use to facilitate the procurement, receipt, manufacture, processing,
8 compounding, storage, delivery, or distribution of any controlled
9 substance in violation of this chapter; provided that no bona fide

10 lienholders interest shall be subject to forfeiture if such lienholder
11 establishes that he neither knew nor should have known after
12 reasonable inquiry that such real property was being used or was
13 likely to be used in violation of this chapter, that such was without
14 his consent, expressed or implied and that the lien had been per-
-15 fected in the manner prescribed by law prior to seizure.

1 SECTION 4. Said section 47 of chapter 94C of the General
2 Laws is hereby further amended by striking out subsections (c) and
3 (d) and inserting in place thereof the following:
4 (c) The court shall order forfeiture of all conveyances and real
5 property subject to the provisions of subparagraphs (3) and (6) of
6 this section, except as follows:

(1) No conveyance used by any person as a common carrier in
8 the transaction of business as a common carrier in the transaction
9 of business as a common carrier shall be forfeited unless it shall

10 appear that the owner or other person in charge of such convey-
-1 I ance was a consenting party or privy to a violation of this chapter.
12 (2) No conveyance or real property shall be forfeited by reason
13 of any act or omission established by the owner thereof to have
14 been committed or omitted by any person other than such owner
15 while such conveyance or real property was unlawfully in the
16 possession of a person other than the owner in violation of the
17 criminal laws of the United States, or of the Commonwealth, or of
18 any state.
19 (3) No conveyance or real property shall be subject to forfeiture
20 unless the owner thereof knew or should have known that such
21 conveyance or real property was used in and for the business of
22 unlawfully manufacturing, dispensing, or distributing controlled
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23 substances. Proof that the conveyance of real property was used to
facilitate the unlawful dispensing, manufacturing, or distribution
of, or possession with intent unlawfully to manufacture, dispense or
distribute, controlled substances on three or more different dates
shall be prima facie evidence that the conveyance or real property
was used in and for the business of unlawfully manufacturing,
dispensing, or distributing controlled substances.
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(4) No conveyance or real property used to facilitate the unlaw-
ful manufacturing, dispensing, or distribution of, or the possession
with intent unlawfully to manufacture, dispense, or distribute
marihuana or a substance, not itself a controlled substance, con-
taining any marihuana shall be forfeited if the net weight of the
substance so manufactured, dispensed, or distributed or possessed
with intent to manufacture, dispense or distribute, is less than ten
pounds in the aggregate.
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(d) A district attorney or the attorney general may petition the
superior court in the name of the commonwealth in the nature ofa
proceeding in rem to order forfeiture of a conveyance, real proper-
ty or monies subject to forfeiture under the provisions of subpara-
graphs (3), (5) and (6) of subsection (a). Such petition shall be filed
in the court havingjurisdiction over said conveyance, real properly
or said monies or having final jurisdiction over any related criminal
proceeding brought under any provision of this chapter. Such
proceeding shall be deemed a civil suit in equity, in which the
commonwealth shall have the burden of proving all material fact
by the preponderance of the evidence, and the owner of said
conveyance of real property or other person claiming thereunder
shall have the burden as to all exceptions set forth in subsection (c).
The court shall order the commonwealth to give notice by certified
or registered mail to the owner of said conveyance, said real
property or said monies and to such other person as appears to
have an interest therein, and shall promptly, but not less than two
weeks after notice, hold a hearing on the petition. At such hearing
the court shall hear evidence and make findings of fact and enter
conclusions of law, and shall thereupon issue a final order, from
which the parties shall have such right of appeal as from a decree in
equity. Such final order shall provide for disposition of said con-
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60 veyance, said real property or said monies by the commonwealth
61 or any subdivision thereof in any manner not prohibited by law,
62 including official use by an authorized law enforcement or other
63 public agency, or sale at public auction or by competitive bidding.
64 The proceeds of any such sale shall be used to pay the reasonable
65 expenses of the forfeiture proceedings, seizure, storage, mainte-
-66 nance of custody, advertising, and notice and the balance, if any,
67 shall be deposited in one of the trust funds established by section
68 13A of chapter 12.

1 SECTION 5. This act shall take effect as of July first, nineteen
2 hundred and seventy nine, and all monies received from forfeiture
3 proceedings, if any, and expended by the department of the attor-
-4 ney general, the department of public safety and by the several
5 offices of the district attorneys of the commonwealth, shall be
6 deemed to have been authorized for expenditure in accordance
7 with the provisions of section one of this act.
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