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Guidance for Municipalities Regarding the Medical Use of Marijuana 
Updated December 13, 2013 

 
 
A. Municipal Requirements: Relationship to DPH Regulations 105 CMR 
725.000 et seq, “Implementation of the Act for the Humanitarian Medical Use 
of Marijuana”  
 
 Under DPH regulations regarding the medical use of Marijuana, 105 CMR 725.600: Municipal 
Requirements: 
 
(A) A RMD [Registered Marijuana Dispensary] and other registered persons shall comply with 

all local rules, regulations, ordinances, and bylaws. 
 
(B) The Department does not mandate any involvement by municipalities or local boards of 

health in the regulation of RMDs, qualifying patients with hardship cultivation registrations, 
or any other aspects of marijuana for medical use. However, nothing in 105 CMR 725.000 
shall be construed so as to prohibit lawful local oversight and regulation, including fee 
requirements, that does not conflict or interfere with the operation of 105 CMR 725.000.  

 
In short, municipalities may impose their own requirements as long as those requirements do not 
conflict or interfere with the DPH regulations.  There is one exception to this, with respect to 
siting found at 105 CMR 725.110(A)(14), which provides: 
 
A RMD shall comply with all local requirements regarding siting, provided however that if no 
local requirements exist, a RMD shall not be sited within a radius of five hundred feet of a 
school, daycare center, or any facility in which children commonly congregate. The 500 foot 
distance under this section is measured in a straight line from the nearest point of the facility in 
question to the nearest point of the proposed RMD. 
 
In other words, municipal siting requirements override this DPH regulation, even if the distance 
specified in the municipal requirement is less than 500 feet.  See below for a more thorough 
discussion of the DPH siting regulation.   
 
Municipal boards and commissions must use their best judgment in crafting local requirements, 
so as not to create a conflict with 105 CMR 725.000. When in doubt, the municipality should 
consult its attorney.   
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Examples of potential conflicts follow in Q & A format. 
 
Q:  Can a municipality regulate what the exterior of a dispensary looks like? 
 
A:  Yes, so long as such regulations do not conflict with any DPH regulations.  For example, see 
105 CMR 725.105(L), in which DPH prescribes certain exterior requirements. 
 
Q: 105 CMR 725.200(C)(2) states that “Information held by the Department about RMD 
physical layout, as well as policies, procedures, practices, and plans pertaining to security” is 
confidential. However, when a local zoning bylaw or ordinance requires a Special Permit 
or Site Plan Approval for a RMD, this information would ordinarily be requested by the 
municipality and would become part of the local public hearing process and public record. 
What should the municipality do? 
 
A: DPH relied on exemption (n) to the definition of “public records” in M.G.L. c. 4, s. 7 in 
determining that this information should not be made public. Exemption (n) provides that the 
following are not public records: 
 
“(n) records, including, but not limited to, blueprints, plans, policies, procedures and schematic 
drawings, which relate to internal layout and structural elements, security measures, emergency 
preparedness, threat or vulnerability assessments, or any other records relating to the security 
or safety of persons or buildings, structures, facilities, utilities, transportation or other 
infrastructure located within the commonwealth, the disclosure of which, in the reasonable 
judgment of the record custodian, subject to review by the supervisor of public records under 
subsection (b) of section 10 of chapter 66, is likely to jeopardize public safety.” 
 
The public records definition and exemptions apply to municipalities as well as to the state. In 
situations of this type, municipalities should consult with their attorney and should use their best 
efforts to keep confidential any information that, if released, may jeopardize public safety. 
 
Q: Section 725.110(A)(11) requires that a RMD must “ensure that trees, bushes, and other 
foliage outside of the RMD do not allow for a person or persons to conceal themselves from 
sight.” This could be in conflict with many local zoning ordinances which require specific 
types of landscaping, usually including shrubs and trees. 

 
A: The intent of this section is to make it difficult for people to conceal themselves outside a 
RMD, as a crime-prevention measure. As long as a local ordinance does not conflict with this 
intent, it would be permissible for a municipality to require non-obstructive landscaping. 
 
Q:  May municipalities conduct more frequent inspections of RMDs than the state does? 
 
A:  Yes, provided that the municipality has exercised its authority to specify certain requirements 
for RMDs, and that such requirements do not conflict or interfere with the DPH regulations.  If 
municipal officials are in doubt about the extent of their authority, they should consult the 
municipality’s attorney. 
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B. The RMD Application Process and Related Issues 
 
DPH will evaluate and score the applications received on November 21, 2013, and expects to 
announce the names of the successful applicants at the end of January, 2014.  Under the law, 
there can be no more than 35 RMDs approved statewide, and no more than five per county. 
 
Each successful applicant will receive a provisional registration, which will not become final 
until the applicant has taken several more steps.  These include building out the cultivation and 
dispensing sites and passing DPH inspections.   
 
Following are questions and answers about the application process.  Some of these have come 
from municipalities, and others from applicants.  
 
Q:  What does a municipality need to do during the application process? 
 
A:  Municipalities should determine what local permits or licenses may be required if a RMD 
wishes to locate there, and consult their attorney if there are any questions about the required 
process. 
 
Q: We are unsure if an applicant intends to locate in our town.  How can we find out?   
 
A: If applicants have not contacted municipal officials by now, it is unlikely that any intend to 
locate in your town.  The Phase 2 application process requires notification to certain municipal 
officials. More information on RMD applicants can be found at 
www.mass.gov/medicalmarijuana 
 
Q:   Will municipalities have a voice in the selection process?  
 
A: Yes. During Phase 2 of the competitive application process, applicants were given an 
opportunity to submit letters of support or non-opposition from municipalities. The scoring of the 
application by the Selection Committee will reflect that support as a weighted factor. Phase 2 
applications will not be given to individual municipalities to review as part of the selection 
process. 
 
Q:    If a city or town has a temporary moratorium, what impact will it have on an 
application for a Registered Marijuana Dispensary? 
 
The Department’s Selection Committee for RMDs will consider a number of factors during its 
review process, including local support, geographic distribution and how a temporary 
moratorium might impact the timeline for opening and the RMD’s ability to meet patients’ needs 
in the region. 
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Q:     What municipal approvals must be in place for a Registered Marijuana Dispensary to 
open? 
 
Before an RMD can open, it must comply with all local rules, regulations, ordinances and 
bylaws. A demonstration of local support or non-opposition is one of the weighted factors that 
will be considered by the Selection Committee in reviewing RMD applications. Municipalities 
may impose their own requirements as long as those requirements do not conflict or interfere 
with DPH regulations. 
 
 
Q: On whom will DPH conduct background checks?  
 
A: Each member of the applicant’s Board of Directors; its Executive Management Team 
(CEO/ED, Chief Financial Officer, Chief Operations Officer, and any others listed by the 
applicant); members of the corporation, and if any such member is an entity, that entity’s 
CEO/ED and board officers; the CEO/ED and board members of any parent corporation, 
partially or wholly owned subsidiaries, or any related organizations; and each person 
contributing 5 percent or more of the initial capital to operate the proposed RMD.  If such 
contributor is an entity, the CEO/ED and board officers of that entity will also be checked.   
 
 
Q:    Does the size of the county/town determine patient need?  In certain vacation 
destinations in Massachusetts, the population changes dramatically in the summer vs. 
winter.  What, if any, effect does this seasonal fluctuation have on approving applications 
for RMDs? 

 
A:  In scoring the applications, DPH may take demographics into account.  The regulations 
provide that among other things, DPH may consider desired geographical distribution of RMDs 
(i.e., convenience for and proximity to Massachusetts residents, and avoidance of clustering of 
RMDs in one area).  The ultimate number of registrations awarded will depend on the number 
and quality of the applications. 
 
 
Q: Can a RMD have sites in different counties? 
 
A:  Yes. A RMD may have its cultivation, processing, and dispensing sites in different counties, 
as long as there are no more than two total sites for a single RMD. 
 
C. Timing of State and Local Action on RMD Applications 

 
Many municipalities have asked whether they should wait for DPH to issue a RMD registration 
before acting on local permit applications. Many local boards would prefer that RMDs get their 
DPH Registration first so the boards don't waste time processing and approving applications that 
will ultimately be denied by DPH. On the other hand, the DPH regulations require applicants to 
submit, if available, “a description of plans to ensure that the RMD is or will be compliant with 
local codes, ordinances, and bylaws for the physical address of the RMD and for the physical 
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address of the additional location, if any, including any demonstration of support or non-
opposition furnished by the local municipality.” 105 CMR 725.100(B)(3)(f). 
 
Municipalities should move as expeditiously as possible on local permitting, but as a practical 
matter, the state registration process and local permitting process will move along on parallel 
tracks at the same time. DPH wants to know where a RMD hopes to locate, and wants to ensure 
that successful RMD applicants can open as soon as possible, but recognizes that local 
permitting can take time. Neither DPH nor local boards should wait for a decision by the other 
before undertaking their own process, although they should inform each other if an applicant is 
rejected. 
 
Each applicant that is selected by DPH as a result of the Phase 2 application process will be 
issued a Provisional RMD Certificate of Registration once it has submitted the required 
registration fee.  After the proposed RMD has passed a Provisional Inspection by DPH, is in 
compliance with all local requirements, and DPH has issued final approval, DPH will issue a 
RMD Certificate of Registration that will allow the RMD to open. 
 
D. Zoning and Other Local Land and Building Concerns 
 
With respect to zoning, the municipality must decide which category a potential RMD best fits 
into (medical facility, retail shop, etc.) or whether amendments to existing bylaws or ordinances 
are necessary.  Furthermore, DPH cannot provide guidance about agricultural issues or zones. 
 
Municipalities are also responsible for ensuring that Building Codes, Fire Codes, etc. are 
complied with. 
 
Interpretation of DPH Siting Regulation 
 
105 CMR 725.110(A)(14) states: “A RMD shall comply with all local requirements regarding 
siting, provided however that if no local requirements exist, a RMD shall not be sited within a 
radius of five hundred feet of a school, daycare center, or any facility in which children 
commonly congregate. The 500 foot distance under this section is measured in a straight line 
from the nearest point of the facility in question to the nearest point of the proposed RMD.”  
Many people have raised questions about how this regulation should be interpreted. 
 
Q: How is the 500 feet measured?    
 
A: Generally, it is measured building to building rather than property line to property line. 
However, a facility is not limited to a building. For example, a playground outside a school 
would be considered a facility where children congregate, so in that case the line would be 
measured from the edge of the playground to the nearest point of the building that would house 
the potential RMD.  Also, a RMD may have a cultivation area, which would be considered a 
facility.  In that case, the line would be measured from the edge of the fence surrounding the 
cultivation area to the facility where children congregate. 
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Q: What does a “facility in which children commonly congregate” mean?  
 
A: Such a facility includes dance schools, gymnastic schools, etc. if children commonly 
congregate there in a structured, scheduled manner.  It includes facilities where services or 
programs targeting children or youth take place.  It includes a private home housing a family day 
care center, but not a private home where children happen to live. It includes a city or town park 
if the park includes play structures intended for children to use.  It does not include other 
facilities, such as ice cream shops, where children may happen to congregate, but not in a 
structured, scheduled manner. 
 
When conducting this analysis, applicants should consider whether children congregate at the 
site according to a schedule, how often they congregate, and whether the purpose of 
congregating is an activity designed for or targeted to children. Applicants must use their best 
judgment to determine if their proposed site is appropriate in this regard. 
 
Additional questions and answers follow. 
 
Q:  Can a dispensary grow marijuana outdoors? How can its security be ensured? 

 
A:  Yes, a dispensary may cultivate marijuana outdoors.  Under 105 CMR 725.105(B)(1)(c), all 
phases of cultivation must take place in designated, locked, limited access areas that are 
monitored by a surveillance camera system.  There are specific, detailed requirements for the 
camera system in 725.110(D)(1)(d) through (i).  
 
E. Other Questions 
 
Q:  What happens if a municipal employee with a medical marijuana recommendation 
tests positive during a drug test or a municipal employee has a medical marijuana 
recommendation who is a heavy equipment operator, etc.? 

A:  DPH cannot advise on employment issues.  Municipalities should consult with their attorney 
and human resources personnel. 

 
Q: Will dispensaries pay taxes? 
 
A:    Consult the Department of Revenue. DPH has no authority with respect to taxation. 
 
Q: Who can run a dispensary (e.g. a hospital ? a municipality?)  
 
A:  Only an entity that is incorporated in Massachusetts as a non-profit corporation under M.G.L. 
c. 180 can apply to operate a registered marijuana dispensary (RMD).   
 
Q:  What would having a dispensary in town mean for the municipal police department 
and/or board of health? 
 
Following is a list of DPH regulations that mention law enforcement:   
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 Duress alarm, panic alarm, or holdup alarm must be connected to local public safety or 
law enforcement – 105 CMR 725.110(D)(1)(c) 

 Hours of operation and after-hours contact information shall be made available to law 
enforcement officials upon request – 725.105(A)(3)(a) 

 Diverted marijuana shall be reported to law enforcement officials – 725.105(A)(15)(a) 
 Access to surveillance areas is limited to persons that are essential to surveillance 

operations, including law enforcement authorities acting within their lawful jurisdiction – 
725.110(D)(4) 

 Regarding transportation of marijuana, any unusual discrepancy in weight or inventory 
must be reported by the RMD to local law enforcement within 24 hours – 
725.110(E)(2)(c) 

 Each dispensary agent shall carry his or her Department-issued registration card at all 
times when transporting marijuana and shall produce it to the Department’s authorized 
representative or law enforcement official upon request. – 725.110(E)(9) 

 A RMD shall report to local law enforcement any vehicle accidents, diversions, losses, or 
other reportable incidents pursuant to 105 CMR 725.110(F), that occur during transport, 
within 24 hours – 725.110(E)(10) 

 Incidents that must be reported to law enforcement within 24 hours - 725.110(F)(1): 
(a) Discrepancies identified during inventory, diversion, theft, loss, and any criminal 
action involving the RMD or a dispensary agent;  
(b) Any suspicious act involving the sale, cultivation, distribution, processing, or 
production of marijuana by any person; 
(c) Unauthorized destruction of marijuana;  
(d) Any loss or unauthorized alteration of records related to marijuana, registered 
qualifying patients, personal caregivers, or dispensary agents;  
(e) An alarm activation or other event that requires response by public safety personnel; 
(f) The failure of any security alarm system due to a loss of electrical power or 
mechanical malfunction that is expected to last longer than eight hours; and 
(g) Any other breach of security. 

 Information held by the Department about applicants for registration as a qualifying 
patient, personal caregiver, or dispensary agent, and registered qualifying patients, 
personal caregivers, and dispensary agents may be released by the Department to law 
enforcement personnel for the sole purpose of verifying a cardholder’s registration and 
certification.  – 105 CMR 725.200(B)(4) 

 
A board of health is not required to take any action with respect to a dispensary.  The board may 
wish to consult with other town officials to develop a joint plan for action in case of an 
emergency involving a dispensary (e.g. fire, flood). 
 
Q: What else is allowed to occur at a dispensary, beyond dispensing marijuana? Can 
wellness services be offered? 
 
A:  No.  A RMD is defined as a non-profit entity “that acquires, cultivates, possesses, processes 
(including development of related products such as edible MIPs, tinctures, aerosols, oils, or 
ointments), transfers, transports, sells, distributes, dispenses, or administers marijuana, products 
containing marijuana, related supplies, or educational materials to registered qualifying patients 
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or their personal caregivers.”  A RMD is not a health care provider or a provider of general 
wellness services.  Under 105 CMR 725.105(N)(7), a RMD may not sell any products other than 
marijuana, marijuana-infused products (MIPs) and marijuana seeds, and other products such as 
vaporizers that facilitate the use of marijuana for medical purposes.  However, 105 CMR 
725.105(K) sets forth certain items that RMDs must include in their patient education program, 
relating to the medical use of marijuana. 
 
Q: When will dispensaries open? 
 
A:  DPH expects to announce RMD registrations by the end of January, 2014, and expects some 
dispensaries to open within several months thereafter.  Depending on various circumstances 
including local approval, it may take some dispensaries longer to open than others. 
 
Q:  Is there an amount of medical marijuana that is allowed in one particular town or 
within one facility?  

 
A:  There is no specified amount.  However, the regulations require that RMDs must limit their 
inventory of seeds, plants, and useable marijuana to reflect the projected needs of registered 
qualifying patients.  105 CMR 725.105(G)(1). 
 
Q:  Can more than one dispensary be opened in one specific town? 
 
A:  This is possible and will depend on the number and quality of applications approved by DPH. 

The enabling law allows no more than five dispensaries per county. 
 
Q:  Can registered qualifying patients go to multiple facilities?  For instance, if someone 

lives in one town but is vacationing elsewhere in Massachusetts, is he or she allowed to 
go to the facility near the vacation location? 

 
A:  Yes.  All RMDs will have access to a centralized database that will track the amount of 

marijuana authorized to be dispensed, and actually dispensed, to each registered qualifying 
patient. 
 

Q: Will there be any regulations governing hours and days of operation? Can the local 
governments restrict hours/days? 

A: The regulations do not specify particular hours of operation. Municipalities may set 
reasonable requirements in this regard.   
 
Q: What is DPH recommending to home cultivators for medical marijuana disposal, since 
the regulations only deal with RMD waste disposal? 
 
A: Individuals should seek guidance from their town, trash collection company, or the 
Department of Environmental Protection (DEP). 
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Q: How will DPH be able to pay for its inspectors and other necessary staff?   
 
A: The ballot initiative, which became the medical marijuana statute, requires that the program 
be revenue-neutral to the state.  All funds will come from fees charged to patients, RMD 
applicants, and registered RMDs.  
 
Q: Will RMDs be required to get a new registration each year? 
 
A: Yes.  This will not be a lengthy process if the RMD has been operating in a lawful manner.   
 
 
 


