
No. 161.

Senate
The Committee on the Judiciary, to whom was referred the

Bill to amend chapter two hundred and eighty-one of th
Acts of the year eighteen hundred and seventy-eight relative

thto the demands of George Clapp and Frederick K. Ballou

(dommontucaltl) of illassadjusetta.

amend
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ask leave to increase the aggregate amount of their demands
submitted, but only to correct errors in the details of their
statement.

I to the Committee on Har-
:h, as amended in an unimpor-

This matter was first referre
hors, who reported a Bill, whk
tant particular, provided for th
return of the award to the 1

■ extension of the time for the
t of January next, upon the

terms Messrs. Clapp and Ballou desired. The Bill, as it
passed the Senate, it was in evidence, was satisfactory to the
Harbor Commissioners, who represent the Commonwealth
in the matter: their counsel in the case approved it, and the

it. The present Bill so far
to authorize the Harbor Corn-

contractors did not object to
amends the act of last year as
missioners to modify, by agre<
Ballou, the existing submissk
returned on or before the first
judgment of the Committee, nc
unless Messrs. Clapp and Balk

;ment with Messrs. Clapp and
m, so that the award may be
day of October next. In the
ithing is accomplished thereby,
m shall execute thereunder a

new agreement for the extension of time. It does not seem
probable to the Committee that such agreement will be exe-
cuted. The contractors claim, that, their property being in
the hands of trustees for their creditors, they cannot engage
in business while this suit is pending, and desire its early ter-
mination; and that they, therefore, cannot consent to the
delay involved, if, after the award, there are to be still further
proceedings in court which may protract the case indefinitely.
If the Commonwealth, therefore, would secure the desired
extension of time by agreement with Clapp and Ballou, the
act authorizing such agreement should provide terms to which
the contractors will be likely to accede. If it is the purpose
of the Commonwealth to change the existing agreement of
submission by legislative act without the consent of the con-
tractors, the present Bill, it is submitted, does not effect such
purpose. The Committee see no objection to the enactment
of the Bill reported by the Committee on Harbors.

The provision in that Bill, which authorizes the Governor,
without the action of the Supreme Court, to draw his war-
rant for the amount of the award, if any is made in favor of
the contractors, does not deprive the State of any important
security. The act of eighteen hundred and seventy-eight
provided for the submission of the claims of Messrs. Clapp
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and Ballou to arbitration, and they have been so submitted.
Such a submission refers all questions of law and fact to the
final determination of the arbitrators. In the opinion of this
Committee, the Supreme Court cannot, under the act, revise
such determination on any issue of law or fact covered
by the submission. The power given to the court by the
act, to accept, recommit, or reject the award, gives it only
the ordinary jurisdiction of a court in such cases; namely,

follows the submission, and
questions of a like nature,
desire the arbitrators should

to determine whether the award
is in proper form, and collateral
The power which the contractor!
have to allow amendments is i
law, and may well be exercised I

power every court has by
this tribunal.

ms, report that the Bill re-The Committee, for these rea
ferred to them ought to pass with the following amendments :

Strike out sections one and two, and in place thereof insert
the following:

1 Section 1. The harbor commissioners are hereby

2 authorized to agree with Clapp and Ballon to extend
3 the time within which the award of the arbitrators
4 may be made whose appointment is provided for by
5 chapter two hundred and eighty-one of the acts of
6 the year eighteen hundred and seventy-eight to the
7 first day of January next, upon the further terms and
8 conditions of this act.

1 Sect. 2. The compensation of said arbitrators,
2 together with the other necessary costs and expenses
3 of said arbitration, except counsel fees, shall be paid
4 by the Commonwealth or by said Clapp and Ballou,
5 or by both said parties, in such manner and propor-
-6 tion as said arbitrators shall decide just and reason-
-7 able, and subject to the approval of the governor
8 and council for the amount, if any, to be paid by the
9 Commonwealth. For the payment of any award
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1
1
1
1
1
1

1

0 which said Clapp and Ballou may be found entitled
1 to recover from said Commonwealth, and for the
2 payment of compensation, costs, and expenses de-
ll termined and approved as aforesaid, the governor
4 shall draw his warrants without the judgment or ac-

-5 tion of any court; provided that, in the settlement
: unexpended balance of the
the improvements in Boston
nd the excess of allowance

16 of the same, the presen
17 appropriations made for
18 harbor shall be used, t
17 appropriations made tor

18 harbor shall be used, ;
19 over said balance shall
20 priated money in the
21 wealth.

be paid from any unappro-
urv of the Common-

itors may, in the exercise of
any amendment of the state-

1 Sect. 3. Said arbitr
2 judicial discretion, allow
3 merit of the demands s übmitted to them ; provided
4 that said Clapp and Ballou shall not be entitled to
5 recover more than the aggregate amount of the
6 demands heretofore submitted, and interest tbereon;
7 and provided , further, that all the claims and demands
8 of said Clapp and Ballou, in their own right and as

9 assigns, shall be submitted to said arbitrators; and
10 said award shall be a final adjudication upon all
11 claims and demands of said Clapp and Ballou and
12 tbefi assigns against the Commonwealth, and shall
13 be binding upon all parties.

> of said Clapp and Ballou
d claims and demands shall
id submission, and agree to

1 Sect. 4. The assign
2 having an interest in sa

3 consent in writing to s;

4 be bound by the award.

For the Committee
JON A. WHITE


