.No. 39.

SENATE

(Hommomocaltl) of iHaosacljuoctto.

In

Senate February 17, 1862.

The Committee on the Judiciary, to whom was committed the
Petition of Abijah R. Tewksbury, and thoserepresented by him,
have considered the same, and submit the accompanying

REPORT:
That the said Abijah R. Tewksbury, and those whom he
represents are the owners, as heirs of William Tewksbury, of a
parcel of land consisting chiefly of a beach and flats on Point
Shirley, in the town of Winthrop, included within the limits of
the harbor of Boston; and constituting a material portion of
one of the important barriers and defences thereof against the
inroads of the sea.
That it appeared in evidence that large quantities of stone,
gra'vel and sand, are occasionally washed upon said beach
between high and low-water marks by the action of the sea; which
are of 'value as ship ballast, for roofing composition, and other
purposes, and from the sale of which an annual profit,
or income,
of considerable but uncertain amount,
has been and may bo
realized. And that portions thereof, if not so removed when
first thrown up, are often washed away by the next ensuing tides ;
and the removal of which portions only
would not therefore
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impair the efficiency of that portion of the beach as a protection
to the harbor from the encroachments of the sea.
That in the year 1799, the attention of the legislature being
called to the subject of the preservation of Boston harbor, an
Act was passed prohibiting any persons from taking and carrying
away or removing, by land or water, any stones, gravel, or sand,
from any of the beaches, or shores in the town of Chelsea, which
then included this beach and flats, excepting in a specified
district having no reference to them.
At that time this beach and the flats belonged to the father of
the said William, who nevertheless continued, as did his heirs
succeeding him, to take and sell stone, gravel, and sand therefrom, seemingly without interruption until the year 1845, when
renewed attention of the legislature being called to the subject,
a much more stringent law to the same effect was enacted,
greatly increasing the penalty and giving a much more ready
mode of enforcing it.
Under this Act the said William was soon afterwards indicted
for removing sand and gravel contrary to its provisions, and
being found guilty, removed the case to the Supreme Judicial
Court, claiming that the Act of 1845 was unconstitutional under
the tenth article of the Bill of Rights prohibiting the taking of
private property without compensation, and therefore void. But
the court decided that the statute did not fall within that
provision, but was to be regarded as in the exercise of a police
power, vested in the legislature for the protection of the Commonwealth and its inhabitants against any use by individuals of
their property to the detriment of others, or the hazard of the
public safety, founded upon the fundamental principle of the
law that no man shall be permitted so to use his own property
as to injure others in the enjoyment of theirs.
The petitioner maintains that this decision was founded upon
an erroneous admission in said case, that the removal complained of was of a substantial portion of the barrier, or protection against the encroachments of the sea, and should not
be construed, therefore, as precluding him from the right to
remove such portions of the stone, gravel and sand as the
ensuing tides would wash away, and which, therefore, could
never become useful parts of such barrier or protection; this
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being property that he could use without detriment to the Commonwealth, or the rights or interests of any of its citizens.
But the Committee are of opinion that no such distinction
can be well taken. That the legislature, in passing upon the
subject, must be considered as having found, and intending to
declare, that no removal of any portion could be permitted
consistently with the public safety, either because any such
removal was prejudicial to the gradual accumulation of the
barrier, or to other beneficial effects resulting from leaving
the drift, thus thrown up, to the action of the sea; or because
no permission to remove any portion of such stone, or sand and
gravel, without other limitation upon its proper exercise than
the discretion of the parties interested, could be safely granted;
it being obvious, from the nature and situation of the property,
that no effectual limitation could be imposed upon the use of
such permission at such a place. And such the Committee
understand to be the decision of the court.
In the year 1846, upon petitions for a modification of this
law by the said William Tewksbury, and of Benjamin Wheeler
and others owning an adjoining beach, an Act was passed
repealing the law of 1846 so far as it applied to the premises
here under consideration and others adjacent thereto. And
the sum of five hundred dollars was awarded to the said
William, “as an indemnity for the loss suffered by him under
the operation of said Act, by reason of being unnecessarily
debarred from the use of his land for the purpose, as was
intended, of securing the harbor of Boston.”
A short experience, however, demonstrated that this modification of the Jaw was considered dangerous to the safety of the
harbor and the interests of the inhabitants in that vicinity.
In the year 1851, the subject of the importance of preserving
these beaches intact was urged upon the city government; and
the selectmen and inhabitants of the town of North Chelsea, in
which this beach was then situate, applied to the legislature,
remonstrating against any permission for the removal of ballast,
sand or gravel, from the beaches in the vicinity of Point Shirley ; they being, as was alleged, an important barrier for the
security of Boston harbor from the seaand praying that the
law of 1845, as applicable to this beach, might he restored. In
1852, Point Shirley became a part of the town of Winthrop,
“
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and that town petitioned the legislature upon the subject, stating that the sea broke over the beach near Point Shirley six or
eight times a year; that there was danger that large tracts of
land would be submerged; that large quantities of sand and
gravel were being washed into Boston harbor ; and that there
was great danger to fear that this barrier to the harbor would
be entirely lost, unless the removing of sand, gravel and ballast
from the beaches was at once prohibited.
And in 1856 the legislature enacted the statute of that year,
making it penal to remove by land or water any stones, gravel,
or sand from any of the beaches headlands or islands within or
bordering upon Boston harbor, without a written license from
the mayor and aldermen of Boston, under a penalty of twentyfive dollars for each offence.
It appeared that this Act was reported by the Joint Committee on Mercantile Affairs and Insurance, after a full hearing
in which the said William Tewksbury and others appeared as
remonstrants against its passage.
This law, embracing this and every other beach within the
harbor, has been acquiesced in without any complaint to the
legislature, or application for relief from its effects, by any
person but the petitioner and those represented by him, so far as
appeared before the Committee, although it is apparent that the
owners of several, if not of many others, must be in like manner
in greater or less degree affected by its provisions ; and that if
relief be extended in this case it cannot equitably be withheld
from them, if they shall see fit to apply for it. It was stated in
the hearing that some of the owners of beaches did remove
stone and gravel and sand, the statute notwithstanding, but it
was denied that the city government had any knowledge thereof.
Whether the omission, on the part of any such owners to make
claim or remonstrance, arises from their conviction of the
essential wisdom and necessity of the law, or from the belief
that it is best to have the question first settled upon only one
application, the Committee have no means of knowing.
In 1858 the said Tewksbury presented his petition to the
legislature for a modification of the statute so far as to exempt
his beach from its operation ; but his application, although
upon favorably by the Committee on Claims, was
,

reported
rejected.
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In the year 1859, the said William Tewksbury presented
another petition for compensation for loss sustained by him
by reason of having been deprived of the use and income of his
beaches by the Act of 1856, supported by several other petitions
of persons in aid thereof: and the Joint Standing Committee
on Claims reported the following Resolve, but without assignment of their reasons therefor, viz.:—
Resolved, That there be allowe d and paid from the treasury of the
Commonwealth to William Tewksbury, the sum of twelve hundred
dollars, as an indemnity for the loss sustained by him in being deprived
of the use and income of his beaches situated in the town of Winthrop,
by the effect of an Act passed in the year 1856, entitled, An Act to
protect Boston Harbor.
This Resolve being reported to the Senate was thereby
amended by adding the following proviso
Provided, that
nothing in this grant or indemnity shall be construed into an
acknowledgment of any legal title or claim of said Tewksbury
to such indemnity and provided, also, that the above sum of
twelve hundred dollars shall be in full satisfaction and discharge
of all claims heretofore made, or hereafter to be made by said
William Tewksbury, his heirs, or assigns, against this Commonwealth touching the subject matter of this Resolve: and was
then passed; and the petitioner applied for and received the
sum of twelve hundred dollars from the treasury of the
:

—“

;

”

Commonwealth.
In 1860 he again petitioned for an amendment of the Act of
1856 ; the petition was referred to the Committee on the
Judiciary, of which Mr. Tappan Wentworth was chairman ; and
after a most elaborate history of the title of the petitioner and
the laws upon the subject, the committee asked leave to be discharged from the further consideration of the petition, which
request was granted. In the report the committee carefully
exclude reference to the Resolve of 1859, as not coming within
the scope of the subject submitted for their consideration.
In 1861, Mr. Tewksbury presented another petition for leave
to take gravel and ballast from his beaches in the town of
Winthrop, or that the Commonwealth might buy said beaches
if required for public uses.
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to' the Committee on Public Lands, who
reported substantially that the justice or injustice of the previous
legislation upon the subject of protecting the beaches in the
harbor, was a scientific question which they could not undertake to determine; and that they therefore recommended the
reference of the petition to the governor and council, as a
tribunal which would have more ample time and facilities to
investigate and decide the questions incidental to the claims of
the petitioner, and to make a final settlement thereof; and
reported a corresponding Resolve. The legislature, however,
were not of opinion that this would be a suitable disposition of
the subject, and the Resolve was rejected.
It should be added, however, that the same committee also
reported that in their opinion a strict construction of the Act of
1859 did not bar the petitioner from further application for
subsequently accruing damages.
The Committee have been thus minute in the historical
details, and in exhibiting the phases of this subject from the
year 1856 to the time of the present application, in order that
the legislature may have knowledge of all the circumstances
deemed essential for a full apprehension of the equitable, as
This was referred

well as the legal, merits of the case.
In regard to the law, the Committee believe that the constitutionality of the statute of 1856, prohibiting the removal of any
stones, gravel or sand from the beaches in Boston harbor, must
be considered as definitively determined by the judgment on
the indictment against the said Tewksbury above mentioned;
and must be so held by the legislature while that decision shall
remain unchanged ;—that statute being the same, in all particulars affecting its constitutionality, with that of 1815, upon
which the indictment was founded. And that the petitioners
have not, therefore, any legal ground of complaint for the
consequences of a law imposing upon them, in common with
others, a restraint upon the use of their estates, deemed essential for the public safety and preservation of estates of other

persons.
The Committee are further clearly of opinion, that the Resolve
of 1859,—if the question were one between private individuals,
or if the State could be prosecuted for the alleged damages,
would be a conclusive legal bar to any such claim. The
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purpose of the proviso, attached to the Resolve as originally
reported, seems to the Committee to admit of no rational solution if it was not to require that the claimant should receive
the compensation awarded, in satisfaction and bar of all subsequently accruing claims. The Resolve, as first reported, stated
that the sum of twelve hundred dollars should be awarded as
an indemnity for the loss sustained by him in being deprived of
the use and income of his beaches.” And if no addition had
been made, it is a self-evident proposition, that upon accepting
the amount, he must have taken it as such indemnity, and a
release of all claims for his loss up to that time; and that he
could not, under any pretence, or with any possibility of success,
have asserted any further claim on account thereof; and that
no amendment or addition could add any thing to the legal
strength and sufficiency of such release. And when, therefore,
the obviously studied addition was made of the proviso, that
the sum mentioned should be in full discharge of all claims
theretofore made, or thereafter to he made, by the said William
Tewksbury, his heirs or assigns, against the Commonwealth
touching the subject matter of the Resolve,” —there can be no
doubt of the intention of the legislature, that, if received, it
should be in discharge and satisfaction of all subsequently
accruing claims; for otherwise it is wholly and absurdly
“

“

superfluous and impertinent.
It was maintained by the counsel of the petitioner that, upon
a strict construction, the proviso should be limited to claims for
the previous loss,—because the subject matter of the Resolve
was indemnity for such loss only, and the proviso was only
against all further claims touching the subject matter of the

Resolve.
The Committee however arc humbly of opinion that a construction founded on a criticism of such extreme nicety, if
otherwise maintainable, could not be accepted to frustrate the
obvious design of the proviso; but they are further of opinion
that it is entirely untenable, inasmuch as the Resolve expressly
designates the loss, as that sustained by the petitioner’s being
deprived of the use of his beach, and so makes the cause of the
loss a part of the subject matter, as well as the loss itself, and
thus brings both within the operation of the proviso.

8

BEACH AND FLATS AT POINT SHIRLEY. [Feb.

But however this may be, it is manifest that if this question
of construction is to be determined upon such refinements of
critical interpretation, a fatal objection to that maintained by
the counsel of the petitioner is found in the use of the words
heirs and assigns in this proviso ; which can have no appropriate meaning if past losses only were in contemplation,—it being
obvious that the heirs of the petitioner could never, under any
circumstances, have any legal claims for any such past losses,
but only his executors or administrators; while on the other
hand his heirs would be entitled, and the only persons entitled,
for those accruing after his death; and that no assigns of any
claim for past damages could claim otherwise than in his name,
or that of his executor or administrator, while they would be
the only persons who could claim for those accruing after their
purchase of the estate.
Further the Committee are of opinion, that whatever critical
construction the petitioner may have put upon the Resolve when
it was passed, and when he received the money, it is manifest
that it was the intention of the legislature thus to provide
against all future, as well as all precedent claims, and that the
petitioner, if looking at such intention, must have known it to
be so. And that if he took the price of such intended release
without notice of the adverse interpretation which he put upon
it, and of his design to make further claims, he brought himself
within the established and most equitable rule of law, that
whenever the construction of a doubtful contract is in controversy, the party claiming, or defending, shall be bound by that
which he knew was entertained by the other party when the
contract was made and when he received the benefit of it.
It is true that if the Senate and House were satisfied, as the
committee, by their report of the Resolve, seemed to be, that
the sum awarded was no more than a just compensation for
previous losses illegally or inequitably caused by the operation
of the statute of 1856, it would appear oppressive to make the
receipt of it a bar to all subsequent claims equally meritorious.
But it is obvious from the tenor of the amendment that they
were not so satisfied, but protested against the implication of
any acknowledgment of any legal claim or title to such indemnity ; and they may, upon the case as appearing before them,
have entertained very different opinions from those of the com-

SENATE—No. 39.

1862.]

9

mittee, not only upon its legal and equitable merits, but also
upon the correspondence of the amount awarded with the
actual loss. The just inference from the amendment seems to
be that the legislature intended an arrangement which, being
final, should put an end to the future agitation of questions
upon claims which had so long and so often been pressed upon
its attention.

The Committee, therefore, after a very patient and long continued hearing, and deliberate consideration of the case of the
petitioner, and of the testimony adduced, and of the argument
of his counsel, are unanimously of opinion that he has no such
legal or equitable claim, as could be sustained in a court of law
or of equity, if the case were one between him and the State as
an individual, or the Commonwealth could be made a party to
any such suit.
From the evidence, however, it appeared that it may be, and
probably is the case, that considerable portions of the stones,
gravel and sand drifting upon these and other beaches in the
harbor, and which ensuing tides would wash away, might be
removed and sold by the owners without detriment to them as
barriers or defences against the sea. And that if any carefully
guarded system could be devised by which permission, of especial
or general application, for such removal, could be given consistently with the public safety, it might be equitably incumbent
upon the Commonwealth to adopt it.
Any such system, however, would require careful, scientific
investigation into the peculiar characters, positions and relations
of the several beaches, and the operation upon them of the
tides, currents and storms; and the directions of the access and
departure of the drift under such operation, which it cannot be
competent for any committee of the legislature to enter upon ;
and which must therefore be left to the wisdom of the legislature to provide for.
A vast amount of valuable and scientific information has
already been obtained on the subject, and is accumulating under
surveys and inquiries by public authority of the City and State
and the United States ; and it is hoped that, ere long, a satisfactory result may be attained by which the rights of the Commonwealth and of the riparian proprietors, and means for the
security of the harbor shall be determinately adjusted. And
2
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when that shall have been done, if it shall appear that the petitioner has any reasonable claim for compensation or indemnity
other than he has received, the Committee believe that it will
be readily accorded. Under the laws as they now exist, and in
view of the facts above stated, they recommend that the

petitioner have leave to withdraw.
CHARLES G. LORING, Chairman.

