
SENATE No. 86.

To the Honorable Senate and House of Representatives in
General Court assembled:

The Petition of James Monroe, of Boston, in the county of
Suffolk, trader, respectfully represents, That he was duly
appointed and qualified as the administrator of the estate of
Jotham B. Monroe, late of said Boston, Superintendent of Alien
Passengers, deceased, intestate: That in his lifetime the said
Jotham B. Monroe, in his official capacity as such superinten-
dent, in pursuance of the laws of said Commonwealth, collected
and received various sums of money of various persons as
“ head-money,” for alien passengers arriving in said Boston,
and that it was his general practice to deposit for safe keeping
the moneys so received, in the Merchants’ Bank, in said Boston,
the said deposits being made by him in his said official capacity
and name, he settling every three months for the same with the
treasurer of the Commonwealth; and that on the eighth day
of June, in the year of our Lord eighteen hundred and forty-
nine, there was a sum of money received by him as aforesaid,
for head-money on deposit as aforesaid, in said bank, amounting
to the sura of thirteen thousand and eight hundred dollars and
forty-s.even cents.

That said administrator did not consider said money so
deposited as assets belonging to the private estate of said Jotham
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B. Monroe, and did not insert it as such in the inventory, nor
charge himself with the same in his administration accounts.

That in the lifetime of said Jotham B. Monroe, and while he
held the office aforesaid, three suits at law, in the form of
trustee processes, were instituted and prosecuted against him
in his official capacity as principal defendant, and the president,
directors and company of said Merchants’ Bank, as his trustees,
by certain persons as plaintiffs, to recover back moneys paid by
them to him in his official capacity for head-money

, which they
alleged were unlawfully demanded and received by him as
aforesaid, in one of which suits Enoch Train and F. W. Thayer
were plaintiffs, and in another of said suits James Cunningham
was plaintiff, and in the third of said suits Robert H. Osgood,
Dexter Brigham, Jr., John W. Fenno, and Isaac C. Kimball
were plaintiffs.

That all three of said actions were entered and prosecuted
in the supreme judicial court, in the county of Suffolk, at the
November term thereof, in the year 1819 ; and the said Jotham
B. Monroe appeared and retained counsel to defend himself
against the claims of the said plaintiffs, but the actions did not
come on for trial in his lifetime.

That on or about the eleventh day of February, in the year
1853, said Jotham B. Monroe died of ship-fever, caught by him
in the discharge of his official duties; and by reason of his
death, the attachment in said trustee processes became null
and void, and said supposed trustees were discharged, and
afterwards the said Commonwealth, by its authorized officers,
claimed and demanded of the said administrator, and of said
Merchants’ Bank, the aforesaid sum of money, which had been
so deposited as aforesaid, to be paid over to them, as the property
of said Commonwealth ; and upon the consideration of the pre-
mises, the legislature of said Commonwealth, on the eleventh
day of March, 1854, passed a certain Resolve, entitled, “Resolve
relating to certain Trustee Processes pending against the Estate
of the late Jotham B. Monroe, Superintendent ofAlien Passen-
gers,” (Resolves of 1854, chapter 17,) to which the said admin-
istrator refers. And the said administrator further represents,
that in pursuance of said Resolve, the treasurer of the Coim
monwealth afterwards, on the twentieth day of June, 1854,
made, executed and delivered to said administrator, a bond, a
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copy of which is hereto annexed and referred to. And the
aforesaid sum of money as aforesaid, so deposited in the Mer-
chants’ Bank, was thereupon delivered and paid over to said
Commonwealth.

And the said administrator further represents, that after the
death of said Jotham B. Monroe, he, the said administrator,
was cited and summoned to come into court where said suits
were pending, and take upon himself the defence of said actions ;

and he appeared and employed counsel therefor. That in said
actions the Hon. William J. Hubbard was appointed auditor
by the court, to state an account between the parties, and
report the same to said court, and he accepted said office, and
in two of said actions, namely, that in which Enoch Train and
F. W. Thayer were plaintiffs, and that in which James Cun-
ningham was plaintiff, the parties at various times appeared
before said auditor, and exhibited their claims, vouchers, and
evidence, and were fully heard by counsel; and after elaborate
investigations and arguments, the said auditor stated an account,
allowing some items, and rejecting others, and made his report
On the 28th day of September, 1858, to the supreme judicial
court in those two actions ; but in the case wherein Robert H.
Osgood and others were the plaintiffs, the said auditor hath not
heard the parties, and that case still remains on the docket.

The said administrator filed various objections to said reports,
and at the March term, in 1859, of said court, those two cases
came on at nisi prius before the Hon. E. R. Hoar, one of the
judges of said court, and they were taken from the jury and
referred to the consideration of the whole court on the report of
the judge who presided at the trial—and afterwards the ques-
tions arising in said two cases were argued by counsel before
the judges of said court.

And afterwards, to wit on the ninth day of December last,
(1861), the clerk of said court received a rescript from the chief
justice of said court, ordering him in the said action of Train
and Thayer against said administrator to make the following
entry on the docket, viz.: “ Plaintiff entitled to recover against
the estate of said deceased the sum of forty-nine hundred
seventeen dollars and eighty-seven cents, with interest from Sep-
tember 24,1858,” and a rescript in the case of said James Cun-
ningham to enter on the docket, as follows: “ Plaintiff entitled to
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recover against the estate of deceased the sum of twenty-eight
hundred and eight dollars and twenty-one cents, with interest
from September the 21st, 1858.”

And said administrator farther states, that said estate is
liable for the costs of said suits, and that he has retained coun-
sel at great expense to defend said suits.

Whereupon, in consideration of the premises and said re-
solve and said bond, said administrator prays your honors to
make an appropriation of money for the relief of the estate of
said deceased, and for his relief, and to fully indemnify and
save harmless said administrator against the claims and de-
mands of said plaintiffs, and to pay his counsel fees.

January 7, 1862.

JAMES MONROE, Administrator.
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Know aU men ly these presents, that the Commonwealth of Massachu-
setts is held and firmly bound and obliged unto James Monroe, of
Boston, in the County of Suffolk, as he is administrator of the estate
of Jotham B. Monroe, late of said Boston, deceased, his heirs, executors,
and administrators, and his successors in said office, in the sum of twenty
thousand dollars, to be paid to the said James Monroe, administrator as
aforesaid, his heirs, executors, and administrators, and his successors in
said office: to which payment, well and truly to be made, the said Com-
monwealth doth bind itself by these presents, executed by Jacob H. Loud,
Treasurer and Receiver-General of the said Commonwealth hereunto
duly authorized by a Resolve of the General Court passed on the eleventh
day of March in the year one thousand eight hundred and fifty-four.
Sealed with the seal of the said Commonwealth and dated this twentieth
day of June in the year one thousand eight hundred and fifty-four.

The condition of this obligation is such, that whereas the said Jotham
B. Monroe in his lifetime and at his decease held the office of Superin-
tendent of Alien Passengers in the city of Boston, and by virtue of his
said office was in the receipt of moneys belonging to said Commonwealth:
and whereas the said Jotham B. Monroe at his decease left on deposit
in the Merchants’ Bank, in Boston, as Superintendent as aforesaid, the
sum of thirteen thousand eight hundred dollars and forty-seven cents,
which is claimed by the said Commonwealth as having been received
and deposited by him in said bank, to the use of said Commonwealth, in
his public official capacity: and whereas Enoch Train and others, Robert
H. Osgood and others, and James Cunningham, in actions brought by
them respectively against said Jotham B. Monroe in his lifetime, at-
tached said moneys so deposited in said Merchants’ Bank, by summoning
the president, directors and company of said bank as the trustees of
said Monroe in said suits, they claiming to recover back money he had
received of them as head-money for the Commonwealth; and whereas
by his death said attachments were dissolved by operation of law, and
said trustees are discharged in said suits as entered of record in the
supreme judicial court in the county of Suffolk, said suits being num-
bered 75, 76 and 77 on the clerk’s docket: and whereas the said admin-
istrator, yielding to the claim of the said Commonwealth, has paid over
to the treasurer thereof the aforesaid sum of thirteen thousand eight
hundred dollars and forty-seven cents :

Now if the said Commonwealth shall fully indemnify and save harm-
less the administrator of said Jotham B. Monroe, deceased, late super-
intendent as aforesaid, and his estate against the claims and demands of
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the plaintiffs in said suits, and also in consequence of his having paid
over said sum of money, and also his other official liabilities, then this
obligation to be null and void, otherwise to abide and remain in full
force.

(Signed) JACOB H. LOUD, Treasurer.

Signed, sealed and delivered
in presence of us,

(Signed) Geo. Russell.
(Signed) Henry Blanet.

[Sealed with the Commonwealth’s great state seal.]
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The Committee on Claims, to whom was referred the Petition
of James Monroe, praying for relief and indemnity, have
considered the same, and

The bond, a copy of which is annexed to the Petition, was
executed by the treasurer of the Commonwealth, under the
provisions of a Resolve relative to certain trustee processes
pending against the estate of the late Jotham B. Monroe,
superintendent of alien passengers, passed March 11,1854.

The suits of Enoch Train and another, and of James Cun-
ningham, mentioned in said bond, have been decided by the
Supreme Judicial Court in favor of the plaintiffs, and the
following are copies of the rescripts filed in said cases:—

COMMONWEALTH OF MASSACHUSETTS.
Supreme Judicial Court for the Commonwealth,

At Boston, January Term, 186 . j
In the case of James Cunningham vs. James Monroe, administrator,

pending in the Supreme Judicial Court for the County of Suffolk,
Ordered, That the clerk of said court in said county, make the follow-

ing entry, under said case, in the docket of said court, viz.:
Plaintiff entitled to recover against the estate of the deceased the sums

of twenty-eight hundred and eight dollars, and with interest from
September 21, 1868.

By the Court, George C. Wiilue, Clerk.
December 9, 1861.

In Senate, March 13, 1862.

of itlasscutyusetto.

REPORT:
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Brief Statement of the Grounds and Reasons of the Decision.
1. The proceedings in the Court of Probate in rendering the estate of

the deceased insolvent do not bar the present action. The money
received by the deceased in his capacity of superintendent of alien
passengers, was deposited by him in a bank, and kept separate and apart
from his own money, clearly indicating an intention on his part to treat
it as money held by himself on a special trust, and not as belonging to
him, or to be mingled with his own property. Under such circumstances
the administrator was not bound to bring it into account as general assets
of the estate, and acted rightly in paying it out to the Commonwealth.
No creditor appeared to claim that this money should be brought into
account as general assets. The plaintiff was not bound by the commission
of insolvency on the estate of the deceased to come in and prove their
claims, because the suit was brought against Monroe in his lifetime, and
has since been daily prosecuted against his administrator.

2. The facts in this case show that the money was paid under duress.
The actual and frequent declarations, with the aid of police officers, that
passengers should not be landed until the head-money was paid; the
refusal to enter the vessels at the custom house until the assent of the
passenger agent was obtained; and the other means which the evidence
shows were resorted to in order to enforce payment, clearly prove duress
defacto ; and the money having been paid under a demand by a public
officer, colore oficii, with a menace of force, and the present means of
using it in order to compel payment, the court are of opinion that the
plaintiff is entitled to judgment.

Supreme Judicial Court for the Commonwealth, )

At Boston, January Term, 186 . j
In the case of Enoch Train and al vs. James Monroe, administrator,

pending in the Supreme Judicial Court for the County of Suffolk,
Ordered, That the clerk of said court in said county, make the follow-

ing entry, under said case, in the docket of said court, viz.:
Plaintiff entitled to recover against the estate of the deceased the sums

of forty-nine hundred seventeen dollars and with interest from
September 24, 1858.

By the Court, George C. Wilde, Clerk
December 9, 1861.

Brief Statement of the Grounds and Reasons of the Decision.
The assignment in insolvency of the plaintiff Train did not extend to

partnership assets or to debts due to the firm. The action may therefore

COMMONWEALTH OF MASSACHUSETTS.
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well be maintained in the name of the plaintiffs. The future distribution
of the amount recovered is immaterial to any issue in the present case.

For other reasons see rescript in Cunningham v. Monroe, administra-
tor, now pending on the docket of this court.

In the action of Cunningham, judgment was entered for the
plaintiffs, on the ninth day of December, A. D. 1861, for

Damages, 13,850 18
Costs of suit, ..... 441 82

■13,792 00
Execution, 25

In the action of Train and another, judgment was entered
for the the plaintiffs, on the ninth day of December, A. D.
1861, for

Damages, $5,864 54
Costs of suit, ..... 492 17

$6,356 71
Execution, 25

The suit of Osgood and others, named in the bond, has not
been submittedto an auditor, and no judgment has been entered
therein, it having been continued until the questions of law
involved in it might be decided in the other suits. The two
other actions, above named, were referred to an auditor by the
court, and the decisions of the court as to the amount due
were made upon the report of the auditor, and upon facts
given in evidence at the trials. It is claimed now by the plain-
tiffs, Osgood and others, that the decisions already made in the
other cases settle all questions of law in this case, and furnish
a simple rule for determining the amount they are entitled to.

The specification of claim, filed in the suit of Osgood and
others, is as follows:

2
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[Suffolk, 55.]
SUPREME JUDICIAL COURT, NOVEMBER TERM, 1840.

Robert H. Osgood and als. vs. Jotham B. Monroe & Tr.
Bill of Particulars.

Jotham B. Monroe to Harnden & Co., Dr.
For head-money paid on Alien Passengers, inward, viz.:
1848.

May 26, per ship United States, on 238 passengers at $2,. . $476 00
“ 29, “ Josiah Quincy, on 185 “ “

. . 370 00
June 19, “ Epaminondas, on 211 “ “

. . 422 00
“ 28, “ Fanueil Hall, on 198 “ “

.
. 396 00

“ “ “ Esther May, on 153 “ “

. . 306 00
July 6, “ J. Barring, on 21 “ “

, . 42 00
“ 24, “ South Carolina, on 294 “ “

. . 588 00
“ 26, “ Oxnard, on 203 “ “

.
. 406 00

Aug. 19, “ Switzerland, on 198 “ “
. . 396 00

Sept. 7, “ Windsor Fay, on 215 “ “

. . 430 00
Oct. 14, “ Hope, on 251 “ “

. . 502 00
“ 31, “ Independence, on 233 “ “

. . 466 00
Nov. 15, “ Catharine, on 228 “ “

. . 456 00
“ 30, “ Noemie, on 211 “ “

.
. 422 00

Dec. 12, “ Boston, on 218 “ “
. . 43 GOO

1849. $6,114 00
Feb. 12, “ Bay State, on 188 “ “

. . 376 00
“ “ “ Norfolk, on 39 “ “

. . 78 00
Mar. 13, “ Nonantum, on 247 “ “

. . 494 00
Apr. 19, “ Chasca, on 244 “ “

. . 488 00
June 4, “ Robert, on 303 “ “

. . 006 00
“ “ “ Brutus, on 176 “ “

. . 352 00
“ “ “ Living Age, on 244 “ “

. . 488 00
“ “ “ Townsend, on 255 “ “

. . 510 00
“ “ “ Adonis, on 280 “ “

.
. 500 00

“ “ “ Les Mahager, on 227 “ “
. . 454 00

Total, $10,520 00

In the foregoing entitled action the plaintiffs will claim to recover
each of the foregoing items, with interest on each of the said items
from the time of the payment thereof, respectively.

J. P. Healy, Plaintiffs Attorney.
Filed, November 26, 1849.

• (Attest,) G. C. Wilde, Clerk
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It is claimed that the last ten items were paid to Monroe
under protest, and Seth J. Thomas, Esq., attorney for the said
plaintiffs, produced before the Committee receipts given by
Monroe for said several sums, all substantially in the same
form, and corresponding in amounts with the amounts speci-
fied in said ten items. The following is a copy of one of said
receipts:—

“Received, Boston, February 7th, 1849, from Hamden & Co., three
hundred and seventy-six dollars, for one hundred and eighty alien pas-
sengers, arrived in the ship Bay State, Captain Proctor, from Liverpool.
Received for the State of Massachusetts.

Two receipts are dated February 7, 1849, and on the back of
each is the following entry:—

“The within bill is acknowledged to be paid under protest.
J. B. Monroe.

“Feb. 12th, ’49.”

One receipt is dated March 6, 1849, and on the back thereof
is the following entry:—

“March 13th.—The within is acknowledged to be paid under protest.
J. B. Monroe.”

One receipt is dated April 6,1849, and on the back thereof
is the following entry:—

“April 19th.—Paid under protest,
J. B. Monroe, Supt.”

The six other receipts are dated, respectively, April 27,
1849; April 27, 1849; April 30, 1848 ; May 2, 1849; May 25,
1849; May 27, 1849; and on the back of each is the following
entry:—

J. B. Monroe, Inspector.”

“June 4.—Paid under protest.
J. B. Monroe, Supt.”
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The dates in the specification, correspond with the dates of
the acknowledgments of the protests. It is not claimed that
the other amounts named in the specification were paid under
protest.

J. Francis Kimball was called before the Committee, and
testified that he was cashier of the plaintiffs, Osgood and others,
in the years 1848 and 1849 ; that said plaintiffs conducted their
business under the firm name of Hamden & Co.; that he made
all the payments set out in the foregoing specification, as therein
set out, for said Hamden & Co.; that the ten receipts were taken
by him, of Monroe, and the money was paid according to said
receipts, but not till after the protests were entered on the back
of said receipts and signed by said Monroe; that the receipt
of April 80, 1848, was erroneously dated as to the year, the
payment having been made in 1849; that all said payments
were exacted by said Monroe, and that said Hamden & Co.
were informed and notified by said Monroe that no passenger
would be permitted to land until the head-money was paid.

The petitioner has not satisfied the judgments or claims of
Osgood and others, but asks the Commonwealth to furnish him
with money for that purpose.

It would seem that no question could be raised as to the
judgments. As to the claim of Osgood and others, the Com-
mittee report the facts as they appeared before them, leaving it
to be determined whether the claim is satisfactorily proved, or
whether the general court will require this case to be pros-
ecuted to final judgment, which will cause further costs. It
seems desirable that the indemnity claimed, under the bond,
should embrace all claims in the two suits, and be in full satis-
faction of the claims of the petitioner.

S. D. Parker, Esq., appeared as attorney for Monroe, in the
defence of these suits in court, and, at the request of the
Committee, he transmitted to them a communication upon the
subject, which is hereto annexed. It is understood by the
Committee that Mr. Parker has already received some compen-
sation for his services, under the provisions of the Resolve
aforesaid, and it would seem that the balance claimed by him,
if the suits are now ended, ($421.50,) might be paid, under
the provisions of that Resolve, after being allowed, as thei’ein
required.
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The amount claimed by the petitioner is as follows;

Judgment and execution of Cunningham, . . $3,792 25
Interest from Dec. 9 (date of judgment) to say

April 1, 1862, 70 14
Judgment and execution of Train and others, . 6,356 96

Interest from Dec. 9 to April 1,1862, .
. 116 53

Claim of Osgood and others, principal, . . . 4,406 00
Interest 12 years 10 months, .... 8,392 62

Costs in suit, Osgood and others, .... 241 82

Amount, $18,376 32

The Committee submit these facts, and the accompanying
Resolve, the adoption of which they recommend, in case no
further proceedings or evidence shall be required in the suit of
Osgood and others.

Per order of the Committee,

D. S. RICHARDSON, Chairman.
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RESOLVE

In favor of James Monroe, Administrator of Jotham B.
Monroe.

Resolved, That there be allowed and paid out of the treasury
of the Commonwealth, to James Monroe, administrator of
Jotham B. Monroe, the sum of eighteen thousand, three
hundred and seventy-six dollars, and thirty-two cents, upon his
releasing and surrendering to said treasurer a certain bond,
dated the twentieth day of June, in the year one thousand eight
hundred and fifty-four, given by the Commonwealth in the
penal sum of twenty thousand dollars, to James Monroe,
administrator as aforesaid, under and by virtue of a resolve
passed on the eleventh day of March in said last named year,
and upon his procuring and delivering to said treasurer
sufficient discharges of the several actions mentioned in said
bond, and of the judgments recovered, and of the claims sought
to be recovered in said actions.

(Hommomomltl) of itlasoodjusctto.

In the Year One Thousand Eight Hundred and Sixty-Two.
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Boston, February 21, 1862.

Hon. D. S. Richardson, Chairman of Committee on Claims:

Sir,—I had the honor of receiving from you on the 15th instant, a
communication stating that you understood that I acted as attorney of
the Commonwealth in the Monroe Alien Passenger cases, and that you
wished me to state my connection and knowledge of the matter, the
liability of the Commonwealth, &c., &c. I desire, in the first place, to
correct a misapprehension. I did not act for the Commonwealth in
those suits. I was personally acquainted with the late Jotham B.
Monroe, the superintendent. On the Bth day of June, 1849, he was
sued in two Trustee suits (the President, Directors & Company of the
Merchants’ Bank in Boston being summoned as Trustees,) wherein
Enoch Train & Co. were plaintiffs in one of them, and James Cunning-
ham plaintiff in the other; and on the 16th day of said June a third
suit was commenced against him and the same trustees, in the name of
Osgood and others (Hamden & Co.) Mr. Monroe, in his official
capacity had before that time collected and received and deposited in
said bank, various sums of money for the Commonwealth as “head
money,” the deposits being made officially in his name as said superin-
tendent, and there was at the time of the service of said writs the sum of
thirteen thousand eight hundred dollarsand forty-three cents so deposite’d
in said bank, it being the custom to pay over the moneys to the treasurer
of the Commonwealth at the end of each quarter, on the first day of
July, October, January and April, and the sums so deposited being
collected by him in the quarter commencing on the first day of April.Soon after the service of the writs on him, he came to me to defend him.I told him it was no part of my official duty to defend him, the Common-
wealth being nominally no party to the suit; and that the legislaturetad just re-established the office of attorney-general, by an Act passedMay 1, 1849 ; although no appointment under that Act had then been
made. He replied that he did not apply to me as Commonwealth’s
attorney to defend him, but as an individual, because he was sued for
much more money than was in the bank, and for moneys he had actually

LETTER OF S. D. PARKER.
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paid over to the Commonwealth; and that if he had done wrong in his
public office in collecting the “ head money,” he should be personally
liable, and he' and his family might be involved in ruin by these law-
suits ; he wished me therefore to undertake his defence, not as a public
officer, but personally and as a private person, to save him from loss, and
on his special retainer.

He denied his liability to be sued as a public officer for official acts,
and was not conscious of any error or wrongful act done by him under
the statutes of the Commonwealth, and that he would personally pay me
for my services. The writs were originally returnable into the Supreme
Judicial Court in November, 1849. I entered an appearance for him in
all three cases. Mr. Webster and Hon. John P. Healy were plaintiffs’
attorneys in all the suits. After the appointment of Hon. John H.
Clifford as attorney-general, I informed him of these proceedings, and
he requested me, as I was fully acquainted and instructed with the
complications of the transactions, to continue in the defence of the actions.

It was a long time before the court reached them in course, and then
when they came in order, the public avocations of Mr. Webster at
Washington caused a further delay. Things remained in this situation
until the death of Mr. Jotham B. Monroe, who died of ship fever, a
martyr to his official duties, on the 11th day of February, 1853. Some
time after that event, Mr. Healy suggested the death of the defendant
on the record of the Court, and moved for a citation to issue to Mr.
James Monroe, who had been appointed administrator on the estate;
and citations were issued and served in the usual form, returnable to the
Supreme Judicial Court in November term, 1854, and on the 9th day
of November, in that year, I received from Mr. Attorney-General
Clifford, the citation in Mr. Train’s suit, dated August 22, 1854, on
which were endorsed the names of these suits, and a letter from him in
these words:—

S. D. Paekek, Esq.,—Dear Sir, —I send you the citation in Train vs.
Monroe, received from the administrator, by the treasurer of the Common-
wealth. The copies are the same in the other two cases, mutatis mutandis.

Yours truly.
(Signed) J. H. Clifford, Attorney-General.

November 9, 1854.

I accordingly appeared for the administrator in the three cases, and
had many consultations with him in preparing the cases for trial. The
actions were coming on soon in course, (Mr. Webster still being absent.)
After the bill of particulars had been filed, (only a money count being
in the writs,) Mr. Healy moved that the cases be referred to an auditor,
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to state an account between the parties; and the court appointed Hon.
William J. Hubbard, a master in chancery, as the auditor. This was in
March term, 1850; but the plaintiffs never took out the orders, nor
carried them to Mr. Hubbard, until in March term, 1858. The auditor
made his report in September, 1858, and for defendant I filed exceptions
in law and in fact to the report in February, 1859.

In March terra, 1859, a trial at nisi priws was had, and the case
reported by Judge Hoar to the full court in Train’s case and Cunning-
ham’s case. Osgood’s case has never been audited by Mr. Hubbard.
By the death of Jotham B. Monroe, the attachment on the trustees was
discharged in all the cases, and the plaintiffs discontinued further pro-
ceedings against them. Mr. Jotham B. Monroe’s estate was insolvent,
and the usual proceedings took place in the probate court, and before
the commissioners of insolvent estates. The money in the Merchants’
Bank, not being considered as assets of his private estate, but as belong-
ing to the Commonwealth, has been paid over to the Commonwealth on
the resolve and bond set forth in the petition. After Hon. Stephen H.
Phillips became attorney-general, I consulted with him and submitted
my points of defence to him. I ceased to be the attorney of the Com-
monwealth for the county of Suffolk, in February, 1852. I bad consul-
tations upon these cases with Governor Washburn and Governor Banks.
After Mr. Webster’s death, Hon. Eufus Choate became plaintiffs’ counsel,
and after his death, Hon. B. R. Curtis appeared for Mr. Cunningham,
and argued his case before the full court. Messrs. Chandler and Shattuck,
B. F. Brooks, and Col. Thomas, appeared for the other plaintiffs, and
argued Mr. Train’s case. At the close ofmy letter in 1854 to Governor
Washburn, inclosing my bill for professional services up to that time,
according to the terms of the Resolve, for his approbation, (which on the
15th of July, 1854, was paid.) I WTote these words, “perhaps my
connection with these cases is here to terminate, and the attorney-general’s
to begin.” But I was told to continue; and the defence of those actions
remained under my care, by express verbal directions from Attorney-
General Clifford, Governor Washburn, Governor Banks, and Attorney-
General Phillips. The plaintiffs still neglecting to proceed before the
auditor, nothing was done for a long time, after the treasurer of the
Commonwealth had received the money from the Merchants’ Bank.

On the 28th of January, 1858, I received a letter from Hon. Stephen
H. Phillips, the then attorney-general, in which, in reference to these
several suits, he writes: “As I received no intimation (concerning them)
from my predecessor, and as your name appears on the docket, I have
felt it improper to act at all, until I could have something from you as
to the character of the suits. In the meanwhile, as Col. Thomas is
anxious to have something done at this terra of the court, I take the

3
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liberty of inquiring as to the present condition of the cases.” He was
then fully informed by me of the character and the then present con-
dition of the actions. After this, Mr. Thomas took the auditor’s rules to
Mr. Hubbard, and I was notified of the time and place appointed by him
for hearing the parties in the two cases of Train and Cunningham, and
auditing and stating the accounts. There weremany hearings, and much
evidence on both sides in those two cases before the auditor during six
months, and he made his report in those two actions to the court, in Sep-
tember, 1858, a copy of which I will hand you, to which I filed objec-
tions both in law and fact; copies of which, also, with my brief, will be
given to you. You ask my opinion as to the liability of the Common-
wealth ? It seems to me that the judgment of the court, and theresolve
and bond, furnish a conclusive answer, in connection with the fact that
the treasurer of the State has received the money. As to the amounts,
I suppose that in Train’s and Cunningham’s cases, the executions from
the supreme judicial court must be final. As to Osgood’s case, no evi-
dence whatever on the plaintiffs’ part has been submitted to me, and I
am wholly ignorant of it, and it is an important question to be yet decided,
how the just amount thereof is to be ascertained,—by Mr. Hubbard, the
auditor, by a jury trial, by the State auditor, or by the Committee on

Claims. My account for services, subsequent to July, 1854, is yet to be
..submitted to the governor for his approbation, but Iam uncertain whether
he will consider it piece-meal, and suspend it until the mode of deter-
mining Osgood’s case is settled. If no further proceedings take place in
reference to Osgood’s case, the amount of my bill for services, since July,
1854, will be $421.50, an appropriation for which I wish included in

your Resolve, —although I can receive nothing until the items and amount
'■of my bill are approved by the governor.

As to the form of the Resolve, I see no objection to that you forwarded
to me, which is herewith returned.

Your obedient servant,

Sam’l D. Parker.

I remain, very respectfully,


