
SENATE... No. 132.

Executive Department, Boston,
April 7th, 1862.

To the Honorable Senate :

A clause contained in the Bill which originated in the Senate,
and is entitled, “ An act to divide the Commonwealth into Dis-
tricts for the choice of Representatives in the Congress of the
United Slates,”—requiring the people of each Congressional
District to limit their choice for Representative in Congress, to
an inhabitant of the District,—compels me, with much reluc-
tance, to return the Bill to the Honorable Senate, for its revision.
And in order to present with clearness and precision the reasons
which forbid the Executive signature to the Bill, I beg to call
attention, at the outset, to all the language of the Constitution
of the United States which bears upon the subject:

Constitution of the United States, Article I, Section 2.
“2. No person shall be a Representative who shall not have attained

to the age of twenty-five years, and been seven years a citizen of the
United States, and who shall not, when elected, be an inhabitant of that
State in which he shall be chosen.”

Constitution of the United Stoics, Article L, Section 4.
“1. The times, places, and manner of holding elections for Senators

and Representatives, shall be prescribed in each State, by the Legisla-
ture thereof; but the Congress may, at any time, by law, make or alter
such regulations, except as to the places of choosing Senators.”

(Eommomwcaltlj of iilassadiusctto.
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Congress, in the exercise of its power created by the 4th
section of the Ist article, above cited, to “ make or alter such
regulations” concerning “the time, places, and manner of
holding elections for * * Representatives,” (which were
originally left to “be prescribed in each State, by the Legisla-
ture thereof,”) passed, in the year 1842, an Act in which the
States are required to be districted for the choice oP Repre-
sentatives in Congress.

“In every case where a State is entitled to more than one Represent-
ative, the number to which each State shall be entitled, under this
apportionment, shall be elected by districts composed of contiguous
territory, equal in number to the number of representatives to which
said State may be entitled, no one district electing more than one
representative.”—[Acts of 1842, chapter 47, section 2.]

The authority under which the legislature of this Common-
wealth acts, in legislating upon the subject of electing repre-
sentatives in Congress, is wholly derived from the clauses of
the Constitution of the United States before cited, and from
this Act of Congress, of 1842 ; and I am constrained to believe
that no right or power has ever been granted to the legislature
of a State, to limit the freedom of the people in their choice of
representatives, by means of any such provision as that con-
tained in the Bill which I herewith return. 1 am convinced
that this freedom is unlimited and irrestrainable, save by the
Constitution of the United States itself.

Guided to this result by the light of authorities which com-
mand universal regard, I deem it more respectful to allow them
to speak for themselves, by the adoption of their own language
so far as reasonable limits of quotation will permit me to pre-
sent them.

Mr. Justice Story, in his Commentaries on the Constitution of
the United States, examined, in a thorough and vigorous dis-
cussion, the question “ Whether the Stale can superadd any
qualifications to those prescribed by the Constitution of the
United Slates.” Judge Story says :

“ If a State legislature has authority to pass laws to this effect, they
may impose any other qualifications beyond those provided by the Con-
stitution, however inconvenient, restrictive, or even mischievous they
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may be to the interests of the Union. The legislature of one State may
require that none but a Deist, a Catholic, a Protestant, a Calvinist, or a
Universalist, shall be a representative. The legislature of another State
may require that none shall be a representative but a planter, a farmer,
a or a manufacturer. It may exclude merchants, and
and physicians, and lawyers. Another legislature may require a high
moneyed qualification, a freehold of great value, or personal estate of
great amount. Another legislature may require that the party shall have
been born, and always lived in the State or District; or that he shall
be an inhabitant of a particular town or city, free of a corporation, of an

eldest son. In short, there is no end to the variety of qualifications,
which, without insisting upon extravagant cases, may be imagined. A
State may, with the sole object of dissolving the Union, create qualifi-
cations so high and so singular, that it shall become impracticable to
elect any representative.”—[Story on Const., Sect. 624.]

“ It would seem but fair reasoning upon the plainest principles of inter-
pretation, that when the Constitution established certain qualifications as

necessary for ofiice, it meant to exclude all others as prerequisites.
From the very nature of such a provision, the affirmative of these quali-
fications would seem to imply a negative of all others.”—\_ldem, Sect.
625.]

The power attempted to be exercised by means of the clause
of this Bill now under consideration, has sometimes been thought
to be justified by thatArticle of Amendment of the Constitution
of the United States, which provides that “ the powers not dele-
gated to the United States by the Constitution, nor prohibited by
it to the States, are reserved to the States respectively, or to the
people.”

But this suggestion is disposed of by Judge Story, in the
following conclusive argument:—

“ * * * The whole of this reasoning * * * proceeds upon
a basis which is inapplicable to the case. In the first place no powers
could be reserved to the States except those which existed in the States
before the Constitution was adopted. The amendment does not profess,
and, indeed, did not intend to confer on the States any new powers, but
merely to reserve to them what were not conceded to the government of
the Union. Now, it may properly be asked, where did the States get
the power to appoint Representatives in the national government ? Was
it a power that existed at all, before the Constitution was adopted? If
derived from the Constitution, must it not be derived exactly under the
qualifications establishedby the Constitution, and none others ? If the
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Constitution lias delegated no power to add new qualifications, how can
they claim power by the mere adoption of that instrument, which they
did not before possess ?”- —\_Slory on Constihition, Sect. 626.]

“ The truth is, that the States can exercise no powers whatsoever, which
exclusively spring out of the existence of the national government, which
the Constitution does not delegate to them. They have just as much
right, and no more, to prescribe new qualifications for a Representative,
as they have for a President. Each is an officer of the Union, deriving
his powers and qualifications from the Constitution, and neither created
hy, dependent upon, nor controlable by, the States. It is no original
prerogative of State power, to appoint a Representative, a Senator, or
President, for the Union. Those officers owe their existence and func-
tions to the united voice of the whole, not a portion of the people.
Before a State can assert the right, it must show that the Constitution
has delegated and recognized it. No State can say that it has reserved
what it never possessed.”'—[ ldem, Sect. 627.]

“Besides, independent of this, there is another fundamental objection
to the reasoning. The whole scope of the argument is to show that the
legislature of the State has a right to prescribe new qualifications. Now
if the State in its political capacity had it, it ivould not follow that the
legislature possessed it. That must depend upon the powers confided
to the State legislature by its own Constitution. A State, and the legis-
lature of a State, are quite different political beings. Now it would be
very desirable to know in which part of any State Constitution this
authority, exclusively of a national character, is found delegated to any
State legislature. But this is not all. The amendment does not reserve
the powers to the States exclusively, as political bodies ; for the language
of the amendment is, that the powers not delegated, &c., are reserved to
the States, or to the people. To justify, then, the exercise of the power
by a State, it is indispensable to show that it has not been reserved to
the people of the State. The people of the State, by adopting the Con-
stitution, have declared what their will is as to the qualifications for
office. And here the maxim, if ever, must apply, expressio unius est
exclusio alterius. It might further be urged that the Constitution, being
the act of the whole people of the United States, formed and fashioned
according to their own views, it is not to be assumed as the basis of any
reasoning, that they have given any control over the functionaries created
by it, to any State, beyond what is found in the text of the instrument.
When such a control is asserted, it is matter of proof, not of assumption >

it is matter to be established as of right, and not to be exercised by
usurpation until it is displaced. The burden of proof is on the State,
and not on the government of the Union. The affirmative is to be

established ; the negative is not to be denied, and the denial taken for a

concession.”—[Idem, Sect. 628.]
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“In regard to the power of a State to prescribe the qualification of
inhabitancy or residence in a district, as an additional qualification, there
is this forcible reason for denying it, that it is undertaking to act upon
the very qualification prescribed by the Constitution as to inhabitancy
in the State, and abridging its operation. It is precisely the same exer-

cise of power on the part of the States as if they should prescribe that
a Representative should be forty years of age, and a citizen for ten
years. In each case the very qualification fixed by the Constitution is
completely evaded, and indirectly abolished.”—\_ldem, Sect. 629.]

The subject did not escape the notice, also, of Chancellor
Kent, in his Commentaries on American Law. He did not,
however, indulge in any extended discussion, but in a single
allusion emphatically declares his own opinion, and disposes of
the topic.

“The question whether the individual States can superadd to, or vary
the qualifications prescribed to the Representative by the Constitution
of the United States, is examined in Mr. Justice Story’s Commentaries
on the Constitution. But the objections to the existence of any such
power appear to me to be too palpable and weighty to admit of any
discussion.”—[l Kent's Comm., pp. 229, Note.~\

The precise question we are considering arose in Congress in
the year 1807. Under the clause of the sth section of the
Ist article of the Constitution, which provides that “ Each
House shall be the judge of the elections, returns, and quali-
fications of its own members,” the House of Representatives
was called to pass upon the validity of the election of William
McCreery, of Maryland, who had been returned as a member,
although wanting in the qualification of residence or inhabi-
tancy required by the local law of Maryland. The case was
investigated by very elaborate discussions, in long debate ; and
the right of Mr. McCreery to his seat, against the contestant,
was determined by a vote of 89 to 18.

In this important debate, held now fifty-five years ago, I can-
not forbear to mention that one eminent citizen participated as
a Representative from Massachusetts, who still remains to us,
an interested, patriotic, and patriarchal spectator of public
affairs, in which for more than half a century he bore a part so
conspicuous. I allude to Josiah Quincy, whose venerable age
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and illustrious character entitle the opinions he expressed, to be
cited with the force of authority.

He insisted that “ This was a right reserved to the people
and not to the States. * * He would not * * enter into
any inquiry on the question of expediency, because according
to his view, and clear conception of the Constitution, he could
not consider an attempt made by a Legislature of any State to
annex qualifications, in any other light than as a direct violation
of the rights reserved to the -people .”—[See Clark fy Hall,
Cont. Elections, pp. 208.]

In recapitulating his argument Mr. Quincy contended:
1. That the right to be elected, was a right of the people which
they had reserved to themselves, except as limited by the
Constitution. 2. That they had not given to Congress the
power to increase the number of qualifications, because it came
within neither “ time,” “ place,” nor “ manner.” 3. That if
the House should determine that the States had a power to
annex these additional qualifications, they would sanction in
the States, an exercise of authority which could not be justified
by the Constitution of the United States.

In the year 1856 the question arose in both Houses of
Congress, whether a State may by its own Constitution, super-
add qualifications for membership to those required by that of
the Union ; and in each House, on full discussion, the rights
of the sitting members were affirmed notwithstanding that such
members were ineligible to election under the Constitution of
Illinois where they were chosen.

The cases were, that of Judge Trumbull, elected by the
legislature of Illinois to the Senate of the United States, and
chosen also by the people of one of the districts of Illinois to a
seat in the other branch of Congress,—and that of Judge Mar-
shall, elected representative by the people of another Illinois
district. Judge Trumbullresigned his seat as a 'member of the
House, preferring to assume the position of Senator. The ob-
jection was urged both as to himself and Judge Marshall, that
they were ineligible by reason of the following clause in the
Constitution of Illinois, viz.: “ The Judges of the Supreme and
Circuit Courts shall not be eligible to any other office of public
trust or profit, in this State or the United States, during the
term for which they were elected, nor for one year thereafter.”
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The debate in the Senate was led by Mr. Crittenden of Ken-
tucky, who offered a resolution declaring that Mr. Trumbull
was entitled to his seat. In the course of a very clear and
discriminating speech in its support, Mr. Crittenden remarked:

“It is now supposed, by those who contend that Mr. Trumbull is not
entitled to his seat, that it is competent for a State, by its Constitution,
and I suppose they would equally contend, by any law which the legislature
might from time to time pass, to superadd additional qualifications. The
Constitution of the United States, they say, has only in part regulated
the subject, and therefore it is no interference with that Constitution to
make additional regulations. This, I think it will be plain to all, is a
mere sophism, when you come to consider it. If it was a power within
the regulation of, and proper to be regulated by the Constitution of the
United States, and if that Constitution has qualified it, as I have stated,
prescribing the age, prescribing the residence, prescribing the citizenship,
was there any thing more intended ? If so, the framers of the Consti-
tution would have said so. The very enumeration of these qualifications
excludes the idea that they intended any other qualifications. That is
the plain rule of ordinary construction.”—[ Cong. Globe, 34th Cong.,
Part I, pp. 547, et seq.]

Even such an extremist in the doctrines of State rights, as
Mr. Mason, of Virginia, said:

“I do not see how it is possible to allow to the State legislatures
(although perhaps I might have been better satisfied if it had been
allowed to them,) power to place any other qualifications or disqualifi-
cations than those imposed by the Constitution, without changing and
impairing the grant of power vested by the Constitution of the United
States in the Legislature.”— \ldem, pp. 579.]

The resolution of Mr. Crittenden was adopted in the Senate,
by a vote of 35 to 8, and in the similar case of contested election
in the House, the result arrived at was similar, and not less
decisive. And I may add that in at least two other cases
involving the same principle, Senators of the United States
have held their seats without challenge or objection.

The conclusion to which, after anxious deliberation and
research, my own mind is compelled, is that the clause in this
Bill attempting to confine the range of selection for a Repre-
sentative in Congress, to the district for which he may be chosen,
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would be a clear usurpation of a popular right. Neither Con-
gress, nor any State legislature, nor any other governmental
agency, has any authority to control the people in their free
right to select their members of Congress, restrained only by
the limitations which they imposed upon themselves in the
Federal Constitution.

The Legislature, in laying out the State into Congressional
Districts, acts under a power conferred by the Federal Consti-
tution, since all powers relating to the choice of officers created
thereby, spring from that instrument. And the legislature can
have no power in the premises which the people have not by
the terms and meaning of the Federal Constitution, conferred
upon it. The selectmen of the smallest town in the Common-
wealth, in issuing their warrant notifying the people to come
to the, polls and give in their votes, have as much right to
attempt to limit them in their range of selection, as has the
whole government of the Commonwealth.

This conclusion seems to me so clear that I cannot escape,
nor evade it; and if I should affix my official signature to this
Bill, I should feel myself guilty, with my present convictions,
of seeking to usurp an ungranted power, and to affect a
guardianship over the judgment and opinions of the people of
the Commonwealth. Ours are representative governments,
based on democratic ideas, their powers limited by written con-
stitutions. Each of these elements must always be remembered,
for they are all required to test our powers of government and
the methods of administration. And what can be a more
significant offence against democratic ideas than for the govern-
ment to assume to govern and guide the popular choice,—
especially in the exercise of that most sovereign right, the
elective franchise,—by the assumption of undelegated power ?

This is a case, moreover, in which all the doubts, if there are
any, must weigh against the power of the Legislature, not in
its favor. There are cases in which the doubts are to weigh in
favor of a power. For example, for the purpose of redressing
individual wrongs and grievances, asserting and vindicating
rights, curing or preventing public or private injuries or evils,
and punishing flagrant crimes, it is the part of a good magis-
trate to amplify his jurisdiction, because it is the office and
design of government, to secure right and justice, protect the
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weak, and prevent wrongs. But this is not within that category.
This is a case between the powers of the Legislature on the one
hand, and the powers of the people in their primary capacity,
on the other. It is a question whether the people, in whom
all the sovereignty of this government resides, have parted
with their original, private, personal, individual, and impre-
scriptable right and power to choose whom they will to repre-
sent them in Congress, any further than they have done so by
the specific limitations they imposed on themselves in the
Federal Constitution. And until I see that the people have
clearly imparted .to the State Government the power to restrain
them, I cannot but regard any statute which affects to do so,
as a usurpation of their undelegated powers and a violation of
their sovereign rights.

As to the expediency of such a provision, were it competent
for us to make it, I would not presume to review the judgment
of the Senate and House. Their wisdom would be my guide.
But constrained by my own duty to obey the supreme law, and
therefore to examine in its unvarying light every Bill presented
for signature, I cannot shelter myself behind even their great
authority, if accused in my own conscience of transcending
the proper powers of the Constitution.

It has been suggested, that if this Bill is an usurpation of
power in the particular questioned, then Massachusetts has for
a long time had upon her statute-book a law open to the same
objection. But the former inadvertent adoption of an uncon-
stitutional act of legislation cannot, surely, be pleaded as
authority for its repetition. The former adoption of a statute
is a fact not to be forgotten when considering the question of
constitutionality, since there is a certain presumption that what
the Legislature has heretofore done, has been done rightly;
and I have given full weight to that presumption, in my own
mind. But still it does not preponderate over the weight of
great juridical authority, and over the solemn judgments of
the Houses of Congress, repeatedly rendered in the regular
exercise of their distinct constitutional powers, and uncon-
trolled by the influences of party.

So, too, it has also been suggested that, if the criticism of the
unconstitutionality of the clause in question is correct, then
our members of Congress, elected for many years under just

2
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such an Act, have been unconstitutionally chosen. This, how-
ever, is a sophism. Those who have been seated in the House
of Representatives, from Massachusetts, have received the
requisite votes of the people; and if the people have selected,
as members, persons inhabiting the districts for which they
were chosen, the legal presumption is that the people did so
because they chose to do so, not because an unconstitutional
law so directed. In other words, their choice, and the direc-
tion of the law, were coincident in the particular cases. Even
if it were true that, in any instance, the people thought they
were bound by the law, and so followed it, when they would
have preferred to have done otherwise, the election was, never-
theless, constitutional, because they apparently and professedly
chose the candidate for whom they voted, being, in truth and
in fact, free to have done otherwise, and duress is not to be
presumed without proof.

It is urged, further, that it is extremely undesirable that
persons should be elected to Congress who do not reside among
their constituents. That may be so. As arule I think that it
is so. But of the application of the rule, and of the exceptions
to it, the people are the best judges ; and they have reserved
to themselves the right and the power to judge. How can we,
then, presume to prejudge their judgment and impose on them
our own ? And I think that the people have rightly reserved
to themselves that power; for the mere fact of legal domicilia-
tion, in a given instance, does not always render one more
familiar with the District in which his domicile is cast than with
others.

For example, I cannot think that Daniel Webster was more
familiar with the Plymouth District and its people, merely for
the fact of his legal domicile in Marshfield, where ho spent a few
weeks of the year, than he was with the people and interests of
the Boston District, where he had resided for years, and where
were the seat and centre of his political, social, and business
life. Nor can I think that the transference of the town of
Quincy from one District to another, rendered John Quincy
Adams anymore or less fitted to represent either the one or the
other of them. Nor woulct it surprise me if the people of one
of the new Boston Districts should think a gentleman not
unworthy to represent them, whose business pursuits, whose
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children’s school, whose church, whose family and social ties
and interests, are all within its borders, but who may customa-
rily sleep and vote in some ward not included within the terri-
tory of such District. The necessary division of the city of
Boston between two Districts, affords a perfect test of the
unsoundness of making an iron rule in the premises, and of
the wisdom of the people in reserving the right to judge in the
matter for themselves.

I have sought anxiously for some excuse which would
justify me to myself in signing this Bill. I have reflected
that, after all, the provision of the clause in question, would
be only a nullity; that any person elected to congress, and
having the constitutional qualifications, notwithstanding that
he lacked the special qualification under this Bill, would
surely receive and retain his seat. But he would get it only
by unseating another to whom the governor for the time being
would have given the certificate, unless such governor should
undertake to pass upon the constitutionality of the clause, and
decide to render the certificate to the candidate who had
received the larger number of votes, disregarding the question
of domicile except in so far as it is prescribed by the constitu-
tion of the United States.

And I cannot believe that I have any right to be instrumental
in compelling the people to exercise their constitutional rights
at the risk of a struggle for his seat by the representative of
their choice,—nor that I ought to cast upon a future magistrate
a burden which the Constitution in the clearest terms imposes
upon myself.

JOHN A. ANDREW.

Note.—Since the foregoing Message was sent to the Senate
my attention has been called to another early case in Congress,
from Maryland,—that of William Pinkney,—of which I found
no note in the “ Annals of Congress,” nor in Clark and Hall’s
cases of Contested Elections.

In Wheaton’s Life ofPinkney, page 7, that author says :
“ In

1790 he [William Pinkney] was elected a member of Congress,
and his election was contested upon the ground that he did not
reside in the District for which he was chosen, as required by



12 [April, ’62.MESSAGE.

the law of the State. But he was declared duly elected, and
returned accordingly, by the Executive Council, upon the prin-
ciple that the State Legislature had no authority to require
other qualifications than those enumerated in the Constitution
of the United States; and that the power of regulating the
times, places, and manner of holding the elections did not
include that of superinducing the additional qualification of
residence within the District for which the candidate was
chosen. He made on the occasion what was considered a
very powerful argument in support of his own claim to be
returned; but declined on account of his professional pur-
suits, and the state of his private affairs, to accept the honor
which had been conferred upon him.”

It may be interesting to add that I have also since been
informed, by the learned author of the “History of New Eng-
land during the Stuart Dynasty,” that during tire colonial
period of Massachusetts, persons were, in many cases, chosen
deputies to the General Court, who were not inhabitants of the
towns by which they were returned. For example, Captain
John Hull, the famous mint-master, who was from first to last
a citizen of Boston, represented Westfield in 1674, Concord in
1676, and Salisbury in 1680.

J. A. A.


