
SENATE.... No. 133.

The Committee on Mercantile Affairs and Insurance, to whom
was committed so much of the Governor’s Message as relates
to the laws against usury, having considered the subject,

That the Committee have given to the subject all the consid-
eration, within their ability, which its importance and the
almost universal interest in it demanded. That they early
issued very extensively a circular to elicit from merchants,
traders, brokers, banking institutions, and others, information
upon the effect of existing laws, and the probable results of
any change or modification of them, to which a large number
of careful answers have been received; that they have also had
several hearings of persons desirous to communicate their
views upon the subject; and have been diligent in personal
applications for the knowledge and opinions of those most
versed in monetary affairs.

That the result is satisfactory evidence that by far the
greater portion, not to say nearly all of those engaged in the
negotiation of mercantile and other securities for money,
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whether as borrowers, or lenders, or as brokers or intermediate
agents, are clearly and decidedly of opinion, that so far as such
negotiations are concerned, the laws against usury are not only
futile and of no avail, but, so far from effecting the objects for
which they were enacted, are generally destructive of them;
that instead of relieving or protecting the borrower, they tend
to burthen and oppress him ; and instead of preventing lenders
from taking extortionate interest or usury, they assist them in
their ability to do so. In short, that these laws, in mercantile
negotiations, are productive of nothing but evil, in oppressing
the borrower and enriching the extortioner ; while at the same
time the utter disregard and violation of them, which prevail,
have a most pernicious and demoralizing influence in familiar-
izing the minds of honest men to evasions, avoidance and open
violations of law; and which, being generally countenanced in
a department of business of this magnitude and extent, must
inevitably extend more or less to others.

By answers to these inquiries, it appears that there are some
who deprecate any change, as dangerous, tending to place in
the hands of the wealthy power to oppress the needy, and
to increase the burthen of the borrower; and others who while
favoring an exemption of mercantile paper from their opera-
tion, would retain them as applicable to all other contracts.
But these are few in comparison with those who are under the
conviction that the entire abolition of all laws regulating
interest, excepting on judgments, contracts, etc., where no rate
is expressly stipulated by the parties, would be advantageous
in saving to borrowers much of the extra price which they are
now compelled to pay beyond the real market value of money,
at which rate it would be attainable if holders, seeking invest-
ment, could offer it freely, to be loaned at its real worth; thus
relieving the borrowers from the premium now paid to the
lender for the risk and odium of evasion or violation of the
law, and from the commissions and gratuities paid to brokers
and middle men, whose interposition is necessary to conceal or
perfect such evasions or violations.

But whatever diversity of opinion may exist upon the general
policy of these laws, there is none as to the fact, that in negoti-
ations of mercantile securities, promissory notes, bills of
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exchange, «fec., and in trade generally, the laws against usury
are almost universally disregarded, evaded or avoided, openly
and directly, or by means of ingenious devices and shifts which
are never wanting where laws are not in harmony with the
principles and sentiments of the community which they are
intented to control.

A few illustrations may serve to exhibit their futility.
In loans on mortgages of real estates, which may be accounted

those least susceptible of evasion,—nothing is more common
than for the lender to require the borrower to take in part of
the loan, it may be a horse or yoke of oxen, or a cow, shares
of corporate stocks, or articles of merchandise, at prices which
insure to the lender any rate of interest his conscience and the
necessities of the borrower will allow him to demand. At
other times a bonus is paid to the broker who negotiates the
loan, for his services, who divides it in agreed portions with the
lender.

Another and favorite mode is for the borrower to make his
note and mortgage to a person not intended to be the lender,
and who assigns them in blank,—and they are put into the
hands of a broker to sell at whatever price he can get; there
being no law against the purchasing of a mortgage of the mort-
gagee at any price; and the purchaser being kept in ignorance
that the sale is not for his account.

In negotiations of mercantile paper payable to order or
bearer, the mode is more direct, and so simple and easy that no
difficulty whatever attends the evasion of the law. A note of
a third person may be sold by the holder, not himself a party
to it, at any discount or rate of interest he may please, like any
other article of sale. If, therefore, a merchant takes a note
payable to bearer, or payable to the order of the promissor and
endorsed'by him, or to any other person and endorsed by him,
he may sell it at any rate he may think proper. And the
promissor himself, by employing a broker to sell his own note,
as belonging to a third party, may thus raise money without
restraint upon the rate of interest. In these modes, vast
amounts of the paper of merchants and manufacturing corpo-
rations are negotiated, at the current price of money in the
market, enhanced by commissions and fees of brokers, and the
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comparatively limited supply caused by the unwillingness of
capitalists to incur the hazard of violation of the law, or the
consciousness of any evasion of it.

Another and very oppressive operation of these laws is found
in the refusal of capitalists to lend at the legal rate of interest
when the market price is higher, because unwilling to be instru-
mental in evasions of the law, or to incur the hazard of them;
or because desirous to take advantage of the sacrifices which a
money pressure compels ; and who therefore withdraw their
capital from this mode of investment, when money is scarce,
that they may purchase the stocks or merchandise which the
needy merchant must sell in order to raise it; and which must
needs be sold at sacrifices far exceeding the rate of interest
which he would have to pay, if money were in a free market.

Nor are these evasions and avoidances of the law confined to
private individuals and trading corporations; the banks also
participate in them, and to a very great extent.

It is well known that many of them employ their funds in
purchasing notes, on the exchange of brokers, at very high
rates of interest when money is in demand.

The exchange, which they were accustomed to charge and
which is now legalized by statute, is a fruitful source of from
one to two and one-half per cent, or more extra interest; the
truth being that in, by far the greatest number of instances of
charges for exchange, the paper is of domestic origin, and
dated or made payable elsewhere, as a mere form for exacting
a higher rate of discount; it being understood that it is to be
paid at the counter of the bank. Every such discount of paper,
charging exchange between the city of Boston and any place in
the State is purely fictitious.

Another and extensive mode practiced in the banks, by a
mutual understanding between them and their customers, is
the system of, what may be called, compulsory deposits; by
which it is impliedly agreed that a portion of the amount dis-
counted shall not be withdrawn, but shall remain in the bank
for a longer or shorter period of time ; or that the amount on

deposit shall at all times bear a certain ratio to the amount of
discount; by which means the bank obtains a corresponding
amount of funds on which to make other loans, and so obtain
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the full rate received on them ; and which is so much added to
the rate of the first discount. And this not only works to in-
crease the burthen of the borrower and the profits of the banks,
but by enabling them to extend their loans to a much greater
degree than they otherwise could, inflates the amount of the
currency, and multiplies the debts payable on demand: so that
when the changes in the relative amount of debt and currency
occur, and which must constantly occur, more or less frequently,
in all trading communities, the consequences are vastly more
disastrous and extensive than they otherwise would be.

It is believed that the amounts of deposits in the banks in
Massachusetts averaged of dollars, a large
portion of which thus stands on compulsory deposits—money
really belonging to the merchants and traders, but used for the
sole benefit of the banks, and increasing their liabilities in cor-
responding ratio; and for which they have to provide when a
crisis in monetary affairs is seen approaching.

Other instances of the modes in which the laws against usury
are evaded or avoided, might be adduced, but these may suffice
to illustrate their utter futility in a community where no
respect is entertained for them, or the principle on which they
are founded. However useful such laws might be supposed to
be in a pastoral or agricultural community, it is obvious, upon
principle and from experience, that they are not suited to a
manufacturing and commercial people like that of this
Commonwealth.

Money in the hands of individuals is private property, like
merchandise. It has, however, a peculiar quality attached to
it by the Government, in being made a legal tender, and so the
medium of exchanges of all other species of property. But it
has no intrinsic value beyond its actual worth as a commodity
or article of barter or sale. No imprimatur of the Government
can make debased coin of more value than that of the pure
metal contained in it; and every attempt to do so recorded in
history, has resulted in confusion, oppression or ruin. The
possessor has a perfect legal and moral right to use it like any
other merchandise; to melt it, or to sell it to be melted, for
conversion into plate or articles of use or ornament; to hoard
it in uselessness, or cast it away ; and no reason exists in prin-
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ciple why he should not be allowed to obtain for it, or the use
of it, all that it is fairly worth considered in its relations to
other property, or its uses as currency, in the same manner in
which he may for any other possession. The idea that Govern-
ment makes it, or creates it, and therefore has the right to
control the use of it, is plainly untrue. As above stated, it not
only does not create it, but cannot add any thing to its value,
beyond that of its convertibility as a medium of exchange; and
that would fail it, if the intrinsic value were not, preserved
entire in its relations as one among other articles of mer-
chandise.

Nor can any danger of monopoly by a few capitalists, involv-
ing danger of oppression to those who need it as a medium of
exchange, justify legal interposition to regulate its price. The
amount is so enormous and so extensively subdivided, that any
such monopoly is utterly impossible. Nothing can be more
erroneous than the common notion engendered by habit, and
the long existence of these laws, and by which they are usually
defended, that without them money would be in the hands of
the rich few, who could demand their own price, and thus
oppress and grind the face of the borrower and the poor.
Money, or the currency, being in proportion to the demands of
commerce—as it ever must be when that is in wholesome con-
dition, and not under the disturbances caused by overtrading
and speculative inflation of credit—it is as necessary for those
who hold it, to use it for the purpose of gain, as it is for others
to borrow it for the like object. And interest, instead of being
an arbitrary price, dependent only on the will of the lender, is,
in the general course of trade, necessarily and entirely regu-
lated by the profit that can be made of the money by the
borrower. When business is stagnant, and money cannot be
used to advantage, interest falls to correspondingly low points;
when trade revives, and money is in demand because it can be
used at a profit, interest rises accordingly, and if the market
were free, would never exceed a fair value except in cases of
the disturbances alluded to. And when they occur, and the
demand has become disproportionate to the amount of currency
on hand, and money acquires a corresponding disproportionate
value, it is precisely the same case as may arise in regard to
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any other article of merchandise of which there is an occa-
sional scarcity, and of which the holder is entitled to the
benefit; and, unless for the interference of laws embarrassing
its sale at a fair market price, it would ordinarily bring no
more. Capitalists are under the same necessity of using their
money, as are owners of any other articles of merchandise.
They must loan or invest it; self-interest, the social law of grav-
itation, compels to it. The only question is, whether they shall
loan or purchase. Usury laws drive them from loans, because
making them, at fair rates of interest, insecure or odious, and
attract them to purchases at sales, which the same laws make
necessary, because of the low prices consequent upon the com-
pulsory sacrifice, which the wmuld-be borrower is driven by
them to make.

In the present mode of conducting business in this Common-
wealth, involving daily many millions of dollars in its vast
commercial and manufacturing exchanges, these laws, so far as
they have any effect, operate as a cruel injustice to the borrower
whom they purport to protect.

Owing to the mutual necessities of all parties engaged in
those exchanges, and the institution of the great number of
banks of discount throughout the State, prompt payment of
debts at maturity, has become and is a thing of first necessity.
Every merchant’s and manufacturer’s credit is dependent on
it; and even the farmer is compelled to it. And as negotia-
tions of such vast extent cannot be carried on without corres-
pondingly extensive and almost universal credit, almost every
man in business is, in greater or less degree, of necessity a
debtor. Now the law compels him to pay this debt in money,
and admits no alternative or excuse; he must thus pay or fail,
and stand a ruined man ; while at the same time it forbids him
to hire it, or another to lend it to him, at the market price, at
which alone it can be obtained. He cannot, therefore, while
obedient to the law which forbids him to borrow and the holder
of money to lend, obey the other lawr , which compels him to
pay, except by the sacrifice of property at disastrous, and, it
may be, ruinous prices, to be purchased by holders of money,
who would have been willing to put it into the market to be
loaned at a fair price, if they could do so with legal safety and
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fidelity to the law. Such laws, in order to be just to the bor-
rower, ought to compel every man having money, to loan it
at or under the rate of interest it prescribes.

The absurdity of any such enactment would be obvious; but
it is believed that nothing but long familiarity with the laws
now existing upon this subject, prevents their being considered
equally unreasonable.

These manifold and almost universal evasions and avoidance
of the law are neither to be wondered at, nor complained of.
They are the inevitable result of enactments which the people
engaged in trade and manufactures, consider as having no
foundation on justice or enlightened expediency ; and which
therefore could have, under any circumstances, no other hold
upon their consciences than respect for arbitrary law, which
however here fades away in their conviction that it oppresses
those whom it was intended to protect, and that the necessities
of their condition and occupation compel them to disregard it.

Another, and as the Committee believe, great advantage to
be gaind by the borrower in the repeal or modification of these
laws, besides that of relieving him from the necessity of
employing and paying the fees, commissions and gratuities of
brokers or middle men, would be in the personal influence he
might exert upon the mind and heart of the lender; who,
otherwise acting only through a third party, might be ignorant
of, or insensible to the merits of the case, as presenting claims
for consideration, which can only be felt and understood when
men meet with each other face to face.

It is claimed by the advocates of the repeal of these laws,
that all history proves that the rate of interest has been
uniformly increased by stringent enactments against usury, and
has declined upon their modification. This is denied by those
who resist the repeal; but so far as the Committee have had
means and opportunity of investigation, they are satisfied that
this position is successfully maintained. It is certain that in
the two great commercial nations of England and Holland,
where no laws against usury exist, or if nominally existing are
disregarded by the courts and the people, as may be tiie case
in Holland, interest is at the lowest rates known in the com-
mercial world.
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And the Committee consider it as a fact, decisive of the
expediency of a repeal or modification of our laws, that England,
the first commercial country in the world, the banking-house
of Europe and America, and that whose commercial contracts,
habits and modes of business most nearly resemble our own,
after long, gradual and careful expex-iment has entirely abolished
all laws regulating, or attempting to regulate the interest of
money.

By the 7th section of the Bank Act 8d and 4th of William
IY., chapter 98, (1833) bills of exchange or notes, payable at
or within three months after date, or not having more than
three months to run, were exempted from the operation of the
laws against usury. By Act 7, William IV. and 1 Victoria,
chapter 80, (1837) the provisions of that statute were extended
to notes and bills having not more than twelve months to run ;

its operation being limited, however, to January 1, 1840.
By Act 2 and 3 Victoria, chapter 37, (1839) bills of exchange

and notes made payable at or within twelve months after date,
or not having more than twelve months to run, and all contracts
for loans above the sum of ten pounds sterling, excepting loans
and mortgage of real estates, were so exempted; the Act to
continue in force until January 1, 1842. This statute was
extended by successive enactments in the years 1840, 1843,
1845 and 1850 until the year 1855, when the statute 17 and 18
Victoria, was passed repealing all the laws then existing against
usury. And for the past seven years such has been the state
of the law in England, and, as the Committee believe, to the
great relief and entire satisfaction of all persons engaged in
the vast commercial, banking, manufacturing and agricultural
negotiations of that empire.

The rate of interest established by law in the State of New
York, is seven per cent.; and it appears from many answers to
the circular that large amounts of money are sent there from
this State for investment, for the purpose of obtaining that
advantage over the rate permitted by our laws. The circum-
stance also that the United States have recently issued bonds
and notes bearing interest at the rate of seven and three-tenths
per cent., and that the banks of this Commonwealth have been
authorized by legislative enactment to purchase and negotiate

2
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them; which procedures must have the tendency to attract
capital to that species of investment, to the corresponding
disadvantage of those dependent upon banks and capitalists in
this State for their usual supplies, unless they also can be
legally authorized to exact the same rates, of course presented
itself for consideration.

In the light of these facts and principles the Committee have
considered the subject referred to them in the following aspects.

Ist. The expediency of the repeal of all laws regulating
interest on contracts where the rate is expressly agreed upon,
leaving them to apply only to those where no such agreement
was made.

2d. That of raising of the rate of interest to seven percent.,
if, and so far as, laws against usury are to be retained.

3d. That of repealing all laws against usury, as applying to
negotiable paper and mercantile securities, universally; or to
those of certain limited times of payment; leaving them to
apply to all other contracts and all mortgages of real estate.

4th. That of limiting the rate of discounts by banks, if mer-
cantile and other negotiable paper shall be otherwise exempted
from the operation of the laws against usury.

In regard to the first, or a general repeal of all the statutes
against usury, the Committee are of opinion that, however well
founded such repeal might be upon general principles, and
sound theory, it is not expedient to make any such radical
change of laws which the people at large have always been
accustomed to regard as part of their general system of juris-
prudence ; and for which alteration the public mind cannot be
supposed to be prepared, without more careful consideration
than has, as yet, been given to the subject. If their entire
removal shall ever be deemed advisable, the safest way to it
must be by gradual experiment, giving to the people opportu-
nity and occasion for careful consideration, and furnishing
practical tests of the expediency or inexpediency of such repeal,
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which shall involve little or no hazard in the trial, and may be
easily retreated from, if experience shall show that such retreat
will be advisable.

In regard to the second, the raising of the rate of interest on
all contracts for money, a diversity of opinion was found to
exist; and upon first impression, the Committee, for the rea-
sons above alluded to, were inclined to recommend such an
alteration of existing laws, so far as any of them might be
retained. But, upon further deliberation, they are of opinion
that it is not advisable. The rate of six per centum is believed
to be as great as money is ordinarily wortli for the purposes of
a wholesome trade, or as can be afforded by those wishing to
hire it for that purpose. And, having been the established rate
from the foundation of the Commonwealth, a change, unless
from necessity, would naturally conflict with the established
habits and predilections of the people, in a matter more than
any other pertaining to all their business transactions and pecu-
niary relations. Besides, it may perhaps well be doubted,
whether the evil resulting from the withdrawal of portions of
our capital to the State of New York, by reason of the higher
rate of interest prevailing there, is not more than counter-
balanced by the attraction of trade and of purchasers to our
own State, because of the lower rate of interest on credits pay-
able here. And, although the present necessities of the general
government have caused it to issue bonds and notes, to a limited
amount, bearing interest at the rates above mentioned, it is
believed that an early restoration of peace would render these
exceptions to the general policy of the government, and that
this limited competition for investment of capital on such terms
would soon cease.

The Committee are, therefore, of opinion that no change in
this respect is now advisable, if it shall ever become so.

In regard to the third, the repealing ofall laws against usury
as applying to negotiable paper and mercantile securities
universally, or confining such repeal to those only of certain
limited times of payment, leaving such laws to apply to all
other contracts, and all mortgages ofreal estates, the Committee
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arc of opinion, that, although in theory, and in view of the
impossibility of preventing evasions and avoidance of the laws
applicable to this species of contracts, it might seem advisable
to exempt it entirely from their purview ; nevertheless, a tenta-
tive experiment upon a specified limited class of such paper
and securities, and that, in regard to which the laws are most
generally disregarded, would be the safest and wisest pro-
cedure, as offering less violence to preconceived opinions and
prejudices, and presenting opportunity for practical proof of the
expediency or inexpediency of any change, in the least hazard-
ous form. They therefore recommend that the repeal be
limited to negotiable paper having not more than six mouths
to run from date.

And they are further influenced to this recommendation by
the consideration that confining such exemption to paper having
not more than six months to run, may have great influence in
reducing the length of credits on sales of merchandise which
has hitherto prevailed, and as is believed, to the great detriment
and embarrassment of the manufacturers and others concerned
in the sale of domestic and foreign goods.

In regard to the fourth, that of limiting the rate of discounts,
by banks, of such last named paper, notwithstanding its exemp-
tion in other hands, it might be urged that as these corporations
are mere creations of the law, and derive their power to make
loans wholly from the legislature, and as they constitute the
principal sources for the discount and sale of negotiable paper,
it may be alike just and wise to exercise a supervisory authority
over their use of the privileges thus granted to them, in order
to make them supply the demand for money, which it is their
sole function to supply, at the present prescribed rates of
interest and exchange. Upon careful consideration, however,
the Committee are satisfied that such a distinction between
them and other lenders would operate unjustly, in giving to
the latter peculiar privileges to which they are not entitled;
would tend to multiply the evasions and avoidances of law to
which the banks now feel themselves to be impelled in order to
secure reasonable dividends; and especially would increase,
instead of reducing or abolishing, the amounts of compulsory
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deposits now resorted to, and which is believed to be the most
injurious of the devices practised to secure the market value of
money ; and at the same time would be a great if not fatal
hindrance to the trial of the experiment of having the money
market made free to the extent suggested, and which experi-
ment the Committee believe it to be of the highest importance
to the monetary welfare of our people engaged in commerce
and manufactures to have fully tested.

But inasmuch as the banks, as above stated, are of necessity,
and must continue to be, the principal source of discount and
loans on commercialpaper ; and so may be considered as having,
to great extent, a monopoly of the currency for this purpose,—
the Committee are of opinion that for the present, at least,
some limit should be imposed upon their rates of discount, to
prevent any possible abuse of their peculiar privileges, and to
allay popular apprehension that might, in the present state of
public opinion, attend unlimited power in the exercise of them.
And they recommend therefore, that all banks and banking
institutions, organized under the laws of the Commonwealth or
those of other States, be limited to rates of discount not exceed-
ing nine per cent.

In extending the powers of banks, as well as of individuals, to
raise the rate of interest to the extents suggested when the state
of the money market shall justify it, the Committee are further
influenced by the belief, that the possession of such power may
have a salutary influence in checking the overtrading and
excessive purchases of foreign merchandise, which are the
frequent, and generally the immediate causes of the money
panics and crises so called, which so often bring distress and
ruin upon those engaged in the speculations, and occasion so
much inconvenience and suffering to the whole community.
While the banks are confined to the rate of six per cent., the
speculator, doing business with them, can confidently rely upon
accommodation to certain large extents at about that rate, let
the pressure be ever so great, and will calculate the extent of
his purchases accordingly : whereas, ifknowing that the banks
may raise the rate of interest to fifty per cent, above that
current when he enters upon the enterprise, before his payments
for his purchases will become due, he will be more prudent in
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the extent of them ; or foreseeing the approaching increase of
the rate of interest he •will have to pay, and the corresponding
reduction of his profits, he will forbear to give, or will revoke
orders which, if executed, would result in loss rather than in
gain.

Finally, the Committee believing that the introduction of any
change, in a matter of so much, and of such universal concern,
should not only be of moderate extent, but also of limited
duration ; in order that the experiment, if not satisfactory, may
not require legislative interference for its termination, nor lead
to unfounded expectations of its continuance otherwise than
under legislative sanction,—recommend that the Act making
the proposed modification of the law be limited in duration to
the first day of April in the year 1864.

And they conclude with recommending the passage of the
accompanying Bill.

CHARLES G. LORING,
WM. F. JOHNSON,

of the Senate.

JOHN S. TYLER,
NATH’L GILBERT,
JOSEPH P. STICKNEY,
B. F. SHERMAN,
J. F. B. MARSHALL,

of the House.
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AN ACT
Concerning Laws against Usury.

Be it enacted hy the Senate and House of Representa-
tives, in General Court assembled, and hy the authority of
the same, as follows :

1 Sect. 1. That from and after the passing of this
2 act bills of exchange, promissory notes, and any nego-
-3 tiable securities for the payment of money, made
4 payable at or within six months after the date thereof,
5 shall be exempted from the operation of the third,
6 fourth and fifth sections of the fifty-third chapter of
7 the General Statutes. And no person or persons, or
8 body corporate, excepting banks or banking institu-
-9 tions incorporated or organized under the laws of this

10 Commonwealth or the laws of any other of the United
11 States, lending, advancing or discounting any money,
12 or reserving, taking or receiving more than the

(Hommomumltl) of ittassacljusetts.

In the Year One Thousand Eight Hundred and Sixty-
Two.
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13 present rate of legal interest in this Commonwealth,
14 for the loan, advancing, or discount of money on any
15 such bill, note or security, shall be subject to any for-
-16 feiture or recovery of the amount of any such extra
IT rate of interest under the said sections.

1 Sect. 2. The amount of interest which may be
2 reserved, or taken or received by any such bank or
3 banking institution, upon any such loan, advance, or
4 discount, on any such bill, note or security, shall not
5 exceed the rate of nine per centum yearly; and if any
6 greater rate shall be directly or indirectly so received,
7 taken or reserved, the bank or banking institution,
8 reserving, taking or receiving the same, shall forfeit
9 three times the amount of the interest above nine per

10 cent, so unlawfully received, reserved or taken, to be
11 deducted from the amount for which judgment on
12 such bill, note or security shall be rendered; or to be
13 recovered by the party paying the same by action of
14 contract or suit in equity: provided, that such action
15 or suit shall be prosecuted within two years from the
16 time of payment.
17 Provided, always, that nothing in this act contained
18 shall extend to the loan, discount or advance of money,
19 or the reserving, taking or receiving of more than the
20 present legal rate of interest upon any such bill, note
21 or security, the payment of which is secured by mort-
-22 gage of any lands, tenements or heriditaments or of
23 any estate or interest therein.

1 Sect. 3. This act shall take effect upon its pas-
-2 sage, and shall continue in force until the first day of
3 April, in the year eighteen hundred and sixty-four.


