
SENATE .... No. 180.

The Committee on Mercantile Affairs and Insurance, to whom
was referred the Petition of Edward Sparhawk and others,
praying for an extension of the charter of the Nonantum
Eire Insurance Company, under the joint order of reference
to consider the expediency of reporting a Bill, having duly
considered said Petition and subject submitted,

That in this case the prayer of the petitioners was for “ an
extension of the time for the Nonantum Insurance Company to
commence business for the term of two years, and the Bill
submitted was to extend the Act incorporating said company
for one year from the twenty-eighth day of March, in the year
eighteen hundred and sixty-two ; the time for acceptance of the
charter and the organization of the company prescribed by the
general laws having expired, and the charter therefore having
become void and of no effect as giving any legal rights or
powers under it. The prayer therefore was for an extension of
their charter, within the spirit and letter of the tenth section
of the second chapter of the General Statutes, which enacts that
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“ Persons intending to apply for an Act of incorporation, and
corporations intending to apply for an alteration or extension
of their charters, shall give notice of such intended application
by an advertisement, at least four weeks immediately preceding
the session at which the application is to be made, (fee.,” and
also of the eleventh section, which provides that “ if the notice
is for an alteration or extension of any charter already granted
it, shall specifically state the same.”

The law is imperative and without qualification, the modifi-
cations of it adopted at the present session of the legislature
not being applicable to this case.

The Committee are unable to perceive why this law is not
absolutely binding upon all corporations coming within its pro-
vision ; and upon the legislature as much as upon all other
persons or bodies called upon to act upon any matter under it.

It may unquestionably be repealed by the legislature and the
approval of the executive at any time ; but it cannot be so by
either branch of the two houses alone, nor by them jointly
without such approval.

Nor, as is humbly submitted, can the legislature and the
executive combined constitutionally exempt any one corpora-
tion, by special legislation, from its provisions, any more than
they can exempt any private individual from the
any other general law.

It may be true, that if the legislature and the executive
should disregard a law and enact an alteration or extension of
a charter where no notice has been given, it would be incompe-
tent for a court of justice to go behind the enactment to inquire
into the fact; inasmuch as the legal presumption, that the leg-
islature had conformed to the law, may be uncontrolable. But
the consideration that a violation of law may be committed,
which cannot be rectified or remedied, because of the inability
of judicial tribunals to reach the case, will not be held to
justify it.

The Committee are aware that it is maintained that this
statute, although binding upon petitioners or applicants, is not
so upon the legislature, which may at its pleasure enact bills
or create charters, with or without the previous presentation of
petitions, there being no express declaration that it shall bind
the legislature: and that it cannot be presumed to have been
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intended to deprive the legislature of the exercise of any of its
powers over any subject within the scope of its ordinary legis-
lation.

The Committee are unable to perceive how the statute can
be binding upon the applicants, unless it be recognized as being
so by the legislature, and therefore as controlling its own action.
If it is binding, as a general law, upon applicants, it is a pro-
hibition upon them against making applications, unless after
due notice given; and to receive an application without such
notice, is practically and most emphatically to say that it is not
so binding upon such applicant, and so the law becomes a
nullity. It is impossible, as the Committee humbly believe, to
give to the law any binding effect whatever, if the legislature
can exercise the power of dispensing at pleasure with all its
provisions, by creating charters, and passing bills affecting the
rights of third persons, without the notice prescribed.

There can be no pretence that this statute gives, or was
intended to give, by implication, any new privileges to petition-
ers or other applicants. Its only purpose is obviously to place
such restrictions upon the privileges previously existing, as were
deemed necessary for the protection of the public, and of the
interests and rights of individuals and corporations, which
protection experience had shown to be often encroached upon,
or violated by Acts of incorporation creating changes in charters,
the consequences of which, to other persons or corporations,
were not perceived or understood. And no legislation for the
protection of such rights and interests was ever more needed.

The petitions and applications specified in the statute are of
a very limited description; they are those affecting the rights
and interests of individuals or private corporations, and those
affecting the rights of a city or town, and for Acts of incorpora-
tion, or for an alteration or extension of charters.

They are, therefore, all of a strictly private nature, which may
affect the rights and interests of third parties; they are all
applications for peculiar privileges, which the legislature is
under no obligation to grant, and upon which it may therefore
prescribe such rules, regulating, notice and modes of proceed-
ing, as its wisdom may dictate. They are wholly unlike peti-
tions for grievances, or of a public nature affecting public rights,
and no restriction upon them can be considered as interfering



[Apr.NONANTUM FIRE INSURANCE CO.

with the sacred right of petition, as is sometimes, and as is
believed, without good reason, asserted. And if hardship may
sometimes be experienced from want of compliance with the
provisions of the law, it is like every other case of private loss
or inconvenience suffered from like causes; as, for instance,
from want of due service of writs, or seasonable recording of
deeds, in which the damage to the individual is the necessary
consequence of the provision made for the general security, and
presents, as is humbly believed, no less meritorious claim for
legislative interposition.

The Committee are also further aware, that it is maintained
that this statute is simply declaratory, and not mandatory or
imperative. But they are unable to perceive any distinction
between the provisions above cited, and all others expressly
requiring acts to be done. In order to confer consequent priv-
ileges, as for instance, those requiring that process shall be
served, or record made, within a specified period ; the law does
not proceed to say that if the act be not done the privilege
dependent upon it shall not follow, but leaves that as the nec-
essary consequence. The language in these sections is abso-
lutely imperative, being the words “ shall give notice.” And
the distinction between the imperative mandate contained in
these terms, and a merely declaratory provision, implying that
a discretionary power might be exercised, is seen in contrasting
them with the twelfth section, relating to the proof of such
notice, in which it is provided that it may he in the form
prescribed.

In further support of these views of the binding character of
this statute upon the legislature, the Committee beg leave,
respectfully, to refer to the enactment, at the present session,
of various important modifications of it, found necessary by
experience of the hardship it had unfortunately caused sin
cases presented. If the statute were of no binding force, and
applications were to be received and entertained upon the merits
of each case, it is not perceived why any such modifications can
be needed.

But whatever view may be taken of the legal force and effect
of the statute, the Committee humbly submit, that it pledges
the good faith of the legislature to the public, that they will
require, at the least, a substantial compliance with its provisions.



51862.] SENATE—No. 180.

By its enactment and its retention upon the statute book, the
legislature has announced, and continues to announce to all
persons interested in any existing corporation, or who may be
affected by any change in its charter, or any alteration or exten-
sion thereof, and to all persons whose interests may be affected
by the establishment of any new corporation, that no such
alteration, or extension, or establishment will be granted or
permitted by the legislature, unless such notice shall have been
given as is prescribed; and all persons so interested have, it
seems to the Committee, a right to expect, and to confide in the
assurance, that unless such notice has been given they are safe,
and freed from the necessity they would otherwise be under, of
watching the proceedings of the legislature from day to day, to
see that their interests be not imperilled by the granting of some
charter, or the alteration or extension of one, which may deeply
affect their property or other interests, but of which consequence
the legislature, without a hearing, would be wholly ignorant.

And to the multifarious affairs and complex relations of such
a community as that of the citizens of Massachusetts, charters
and alterations of charters, may, and often must effect the vital
rights and interests of others not parties to them, which can
never be foreseen nor ever suspected, and can never be pro-
tected but by provisions like those contained in this statute;
and which in its general influences and operation, the Com-
mittee believe to be most salutary and important. The few
hard cases which are presented at each session, and fill the
thoughts of legislators for the moment, are, it is believed, of
very little importance compared with the far greater number
that would be found to exist and without remedy, if this statute
were directly repealed, or if its' provisions are to be so dis-
regarded as to render it practically inoperative.

In regard to the present petition it is not one offered by the
corporation in its corporate capacity, but is signed by the
president and five other persons. The Committee have no
reason to doubt, from any thing which appeared before them,
that all the subscribers to its stock were not informed of the
intended application, or that it was not authorized by a vote of
the corporation. But on the other hand they cannot learn
that this was so, nor how other persons or corporations may be
affected by the granting of the prayer of the petition.
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In conclusion, the Committee, acting under the joint order
of reference by which they are instructed “ to consider upon the
expediency of reporting a Bill ” and feeling very sensibly their
position in relation to the agitation of the questions involved,
have endeavored to bestow upon the subject the most candid
and careful consideration in their power ; and such considera-
tion having resulted in the conviction that to report a Bill in
compliance with the prayer of the petitioners would be to act
in conflict with what they esteem a binding and most salutary
statute, they feel compelled, however reluctantly, to report that
it is inexpedient so to do.

CHARLES G. LORING, Chairman.

order of Committee,


