
SENATE....,...No. 10.

Common&caltlj of iHaosadjuacttfii*

To the Senate and House of Representatives , of the Common-
wealth of Massachusetts:

Upon (he Petition of R. M. N. Smyth and others, for leave to
construct a Rail-road from Boston to Chelsea,—the Board of
Rail-road Commissioners respectively

REPORT:

That said petition was presented to the Chairman of the
Board on the second day of July last. Upon the suggestion of
the petitioners the appointment of the time and place for the
hearing was postponed until a late day in the autumn. Early
in the month of November, orders of notice were issued by the
Chairman to all such towns and other corporations as appeared
by the terms of the petition to be entitled thereto, as will ap-
pear by reference to the original petition which is herewith
transmitted, and the order endorsed thereon under the date of
November 15, 1845,—-said paper being marked (A).

On (he 23d day of December last, in pursuance of the afore-
said order, the Board met at (he place appointed, all the mem-
bers being present, and it appearing that the notices required
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had been duly given, (hey proceeded to the hearing and con-
sideration of the case. Immediately after the opening of the
case by the counsel of petitioners, at their request, the Board
went upon the ground and had a view of the entire route of
the proposed road from near Hayraarket Square in Boston, to
its junction with the Eastern Rail-road in Chelsea. Upon this
view it came to their knowledge, for the first time, that the
route crossed, for a short distance, over flats within the limits
of the towns of Cambridge and Somerville. Whereupon the
Board adjourned until the next day, and ordered a copy of the
petition to be served forthwith upon the respective clerks of
the towns aforesaid. At the opening of the meeting on the
following day, the selectmen of the towns of Cambridge and
Somerville appeared ; and on the part of the town of Cambridge
it was represented that the selectmen were of opinion that the
interests of that town as a corporation, and of many of its citi-
zens in their private capacity, were seriously involved in the
projected enterprise, and that they were desirous of laying the
matter before their town at a meeting which was to be held on
the sth instant,—and, upon their earnest solicitation, and with
the assent of the petitioners, the meeting of the Board, at that
stage of the hearing, was adjourned to the sixth day of Jan-
uary instant. It having also been suggested that, in the final
location of the road, it might be necessary to cross some lands
within the territory of the town of Malden, a notice was or-
dered to be served upon the clerk of that town.

On the 6th day of January instant, the Board reassembled,
Mr. Mills, one of its members, being absent by reason of sick-
ness. Objection was made on the part of the Maine Extension
Rail-road Corporation to any proceedings being had by the
Board, in the case before it, unless all the members were pres-
ent. The gentlemen of the Commission who were in atten-
dance, conceiving that the Statute of 1545, chap. 252, author-
izing the appointment of this Board, contained no authority
for summoning in one of the Special Commissioners in an
emergency like the present, but believing that, by virtue of the
6th Sect, of the 2d Chap, of the Revised Statutes, a majority
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of the members of the Board were authorized to act, decided
to proceed in the hearing of the case.

At this meeting, the following corporations and interests ap-
peared in opposition to the prayer of the petition, viz :—The
Maine Extension Rail-road Corporation; the town of Cam-
bridge; the town of Medford ; the town of Charlestown ; Jesse
Hall and others, owners of real estate in Cambridge,—and the
owners of the “ Cary Farm” in Chelsea.

An agreement in writing, between the petitioners on the one
part and the Winnissimet Company and certain owners of
real estate there, on the other part, was offered; and the par-
ties avowed their wish to have it regarded as still binding.
The paper accompanies this report, and is marked (B), and in
consideration of the agreement stated in that paper, the parties
of the second part withdrew all opposition to the petition.

At the first meeting of the Board, the President of the Eastern
Rail-road appeared, and being informed by the petitioners in
answer to an inquiry put by him, that they did not ask for, or
contemplate any connection with the Eastern Rail-road other
than that of running their track up to a point near it, and es-
tablishing a depot there, he, in behalf of the Eastern Rail-road
Corporation, declared that he had no objections to make, and
withdrew.

The counsel of the town of Cambridge then objected to any
further action by the Board upon this petition, on account of
the insufficiency of the notice given to that town, but thirteen
days having elapsed between the time of the service of that
notice upon the town and the lime of making this objection.
He claimed that the town was entitled to the same notice in
this case as in the cases provided for in the Revised Statutes,
Chap. 24, Sect. 2, and Chap. 39, Sect. 46. He also objected
to the proceedings, secondly, because no notice had been spe-
cially served upon the towns of Medford, Brighton, Watertown
and the other towns, if any, whose interests might be seriously
affected by further obstructions to the navigaliot: of the Charles
and Mystic Rivers, across which it was proposed to carry this
rail-road, —and, thirdly, because it did not appear, by the no-
tices which bad been published, or by any memorandum upon
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the petition itself, that it was presented to the Chairman will:
in the time required by the Statute.

The Board decided that, by the Statute, the manner and
time of giving notice of the pendency of any petition before
them, was a matter left wholly to the discretion of the Board;
that, although the notice in this case to the town of Cambridge
was shorter than would have been given if the Board had been
earlier informed that the proposed location touched their terri-
tory—yet, inasmuch as special notice had been given to them
as soon as that fact came to the knowledge of the Board, and
the Selectmen of the town had, thereupon, appeared, and the
Board had adjourned at their request for twelve days, and the
subject had, in the mean time, been legally brought before the
town and acted upon by them—the notice, under these circum-
stances, was a reasonable and adequate one; that the inci-
dental and indirect injury which might be done to towns
bordering upon navigable rivers, by projects which might
obstruct the navigation of such rivers, did not entitle those
towns, as a matter of right, to be served with a special notice—-
and that, the fact of the presentation of this petition at the
time above stated being within the knowledge of the Chairman
and the Board, the circumstance of its not being endorsed upon
the petition or slated in the notices, constituted no valid objec-
tion to the proceedings in this case.

The counsel aforesaid, then put into the case a copy of cer-
tain votes of the town of Cambridge upon this subject, at a
meeting held on the oth instant, which is paper (0) accom-
panying this Report, and, stating that he had pressing profes-
sional business to attend to elsewhere, he retired, leaving the
Selectmen to look after the interests of the town of Cambridge.
Shortly after, one of the Selectmen, stating that their counsel
having withdrawn, and that they were not disposed, under the
circumstances, to employ other counsel to supply his place,
begged leave, respectfully, to withdraw entirely, and retired.

These objections and rulings are thus particularly detailed,
at the request, and for the benefit of, the parlies by whom the
points were raised.

At the commencement of the examination of the case, the
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petitioners placed before ns a Report of Messrs. Nott and Hig-
ginson, civil engineers, accompanied with plans and profile of
the route, being the same which were used at the hearing of
the petition of W. J. Valentine and others, before the Joint
Committee on Railways and Canals, at the last session of the
Legislature. But, at an early stage of the investigation, it be-
came apparent that, on account of some change in the proposed
route, and for other reasons, a further survey was necessary.
Accordingly, during the adjournment of the hearing, as before
stated, a new survey was made by Mr. J. H. Shearer, engineer,
and his Report, accompanied by a plan and profile of the en-
tire route, is transmitted, with the documents in this case.

Several petitions in aid of the principal petition in this case,
were also offered, and are transmitted, to wit : A petition from
139 citizens of Boston—a petition from ISO citizens of Chelsea
—a petition from 119 citizens of Portsmouth, N. H.—a petition
from 197 citizens of Newburyport—and a petition from 19 cit-
izens of Ipswich.

The immediate object of the petitioners is to construct a rail-
road for the accommodation of the citizens of the villages
of Upper Chelsea and Winnissimet, and those residing near
Charlestown Neck, most of whom have their places of business
in the city of Boston, and have occasion to pass to and from
the city every day. An avowed ulterior object is to furnish
those travellers upon the Eastern Rail-road, who wish to avoid
crossing the East Boston Ferry with the means of doing so.

It will be observed, that these petitioners were neither aided
nor opposed, in their efforts before us, by the Eastern Rail-road
Corporation. No evidence was offered of any understanding
or arrangement between these parties, either existing or pros-
pective, by which any cooperation between them was to be
effected. So far as appeared to us, these petitioners are acting
altogether independently of the Eastern Rail-road Corporation.
It became, therefore, questionable with us how far (hey ought
to be permitted to go into evidence of the advantages which this
road might furnish to travellers upon that route, inasmuch as,
without the consent of that Corporation, such travellers could
not possibly obtain the benefits expected from the new route.
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We, however, determined not to exclude any evidence on that
ground, but to allow the petitioners to present their claims in
the same manner as though an arrangement on this subject
were sure to take place.

The following facts were proved to our satisfaction by the
petitioners, viz;—

A great majority of the adult population of the whole town
of Chelsea, and seven eighths, at least, of that portion residing
in the Winnissimet village, go every day, once at least, to
Boston and back. There is an omnibusmaking five daily trips,
each way, through Charlestown, which is used by a few people
who have insuperable objections to the ferry, or who wish to
he taken up at their doors, at a fare of 12J cents. But a very
great majority of the people cross the ferry in the boat of the
Winnissimet Company. This ferry is If miles in length, and
is plied by a steamboat, making four trips an hour, two each
■way, commencing at sunrise, and leaving Boston on its last
trip, at 10| o’clock, P. M. About three quarters of the receipts
of the ferry are from that class of persons who might lake ad-
vantage of a rail-road, that is, foot passengers. The fare fora
single passage is cents; but the Company dispose of season
tickets to single persons for $l2 yearly, and to families at a
much less rate, so that the fare to persons going by season tick-
ets, averages about one cent. As many as two-thirds of the
foot passengers go by season tickets. The whole number of
passengers daily, is variously estimated from 1500 to 2500.

There is now, and has been for years, great dissatisfaction on
the part of the Chelsea people with this ferry and its manage-
ment. This feeling (whether reasonable or not is another
question) is almost universal in that community. The Com-
pany have been thought to be in fault for not furnishing more
commodious boats, though that now in use has lately been much
improved. But, notwithstanding this improvement, and the
certain prospect of still better accommodations expected here-
after, there is yet a very general and strong desire, rising to a
resolute determination on the part of some, to avoid the ferry
altogether. The objections to the ferry are, that it is very un-
comfortable, particularly for ladies and children, in stormy
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weather; that at some seasons it is liable to be entirely closed
by solid ice, and at others, much impeded by ice floating out
from the Mystic and Charles Rivers ; that thick fogs often oc-
cur, when the course of the boat has to be regulated by signal
bells at each end of the route; and that vessels are often met
in the channel, and sometimes forced by the tide across the
mouth of the slip into which the boat enters, so firmly that the
ferryboat itself has to be used to tow them out. The first of
these causes has, in a few instances, in very severe weather,
entirely stopped for some days together, the trips of the boat—-
the three latter occasion only temporary delays, and break up
the regularity of the crossings.

There was a good deal of discrepancy in the testimony as to
the number of days that the boats, for the last ten years, have
been stopped by the solid ice. Often, it was shown, when the
harbor has been frozen over so that persons could walk over it
between Chelsea and Boston, a channel has been kept open for
the boat, by having it constantly running day and night. Some
few times, however, and for days in succession, the boat has
been firmly frozen in, and people put to the inconvenience of
going, by such conveyances as could be obtained, around by
land to Boston. These things occur not regularly nor every
winter, but occasionally—and must inevitably occur, as the
petitioners allege, in winters of extreme inclemency.

It was proved that Chelsea, particularly the Winnissimet
village, is rapidly increasing in population; that its rate of in-
crease for the last four years has been greater than that of any
other town in Massachusetts; that, on account of the high price
of real estate in Boston, there is at present a strong tendency
in its population to flow out into the towns and villages in its
near neighborhood—and that, although Chelsea has so greatly
increased of late, the inconveniences and annoyances connected
with the ferry have operated, in some measure, to check its
growth and prevent so rapid a rise in the value of real estate
there as would, hut for these causes, have taken place.

To remove these difficulties it is, so far as the interests of
the Chelsea people are concerned, that this charter is prayed
for. But another and very desirable object, the petitioners
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claim, will be secured by it, viz: avoiding the ferry at the
terminus of the Eastern Rail-road, which ferry is liable to pre-
cisely the same objections as is that of the Winnissimet Com-
pany. It is by this road that a large portion of the residents
on the eastern sca-board now travel to Boston, and it was prov-
ed by a large number of witnesses from Boston, Chelsea, Sa-
lem, Bangor, and other places, that there is a prevalent opin-
ion among the persons whose business obliges them to travel
over this road, that the East Boston Ferry is an inconvenience
of much moment, and that measures should be taken to avoid
it, if possible—that travellers living in the State of Maine,
east of Berwick, where the Eastern unites with the Maine
Extension Rail-road, very often choose the latter road, and
give, as a reason for it, the trouble to be apprehended at the
East Boston Ferry, and that in consequence, in part, of the in-
conveniences of this ferry, projects are startingup in many places
to connect some of the larger sea-board towns by spur-roads,
with the Maine Extension Road. It was also proved that the
landing in Boston, of this ferry, as well as the Winnissimet
was at a point less easy of access, and in some respects less
convenient than the proposed depot of the Chelsea Rail-road
would be, and that a serious additional objection to the East-
ern Road was the rush which usually lakes place among the
passengers, for the purpose of obtaining eligible seats in the
cars, as soon as the boat strikes the East Boston shore.

The petitioners claim, that, as soon as their road shall be
made, an arrangement will probably be concluded with the
Eastern Rail-road Company, by which the latter will run their
cars from Upper Chelsea into Boston upon the Chelsea Com-
pany’s Road, and use, in common with them, their proposed
depot on Hay Market Square. But, as this suggestion has
hitherto received no countenance, so far as we know, from (he

Eastern Rail-road Corporation, it was regarded by us as enti-
tled to no weight, and the petitioners, very properly, rested
this part of their case mainly upon the position, that without
connection with that Company, they should be able to induce a
a large portion of the travellers upon the Eastern Road, to leave
it at the Upper Chelsea depot, and complete the journey to Bos-
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ton in their cars: and some proof was offered in support of this
position. The reasons given why the traveller would do this,
were, his probable wish to avoid the ferry, and his presumed
preference of the Hay Market to the Ferry \\ harf, as the place
of landing in Boston. To balance those reasons, there is the
natural indisposition of the traveller to change his mode of
conveyance when so near his journey’s end; the trouble of do-
ing this, especially if he has baggage; the probability of de-
tention from the six draws; the danger of crossing two rail-
roads and the increased distance (nearly double) of the new
when compared with the old route; the fact that he must have
anticipated this change, and provided for it, when he took
the cars and paid his fare, and the fact, that the old Company
can certainly afford, the distance being so much in their favor,
to carry him as cheap, at least, as the new. It is not the prov-
ince of the Board to judge of the weight of these reasons.

As an additional reason for the establishment of this road, it
was urged that it would aid in the accomplishment of the de-
sirable object of concentrating and uniting, as nearly as possi-
ble, at the same place in the city, the depots of the different
Eastern rail-roads terminating at Boston.

Upon these grounds, principally, the petitioners rely as show-
ing that degree of convenience and necessity which constitute
the public exigency ; that authorizes the legislature to confer up-
on them the powers and privileges of a Rail-road Corporation.

To show in what manner the inconveniences complained of
can be removed, they have proved to us the following facts re-
specting their proposed route :

Its eastern terminus is at a point near the Eastern Rail-road,
about 3£ miles from the ferry landing at East Boston, and
3sq miles from Boston proper, by the course of that road. The
distance of this point from Boston by the course of the propos-
ed road, is 6/ 0

6u miles. The line passes near both villages in
Chelsea, makes a large circuit northerly for the purpose of
avoiding the U. States lands at Charlestown—crossing Malden
street at grade, the Mystic River below the Malden Bridge, over
the Middlesex Canal, under Charlestown street on “ the Neck,”
across the Maine Extension Rail-road at grade, at an angle of
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7°, and on a curve of 1600 feet radius—thence along the west-
erly side of said Maine Extension Road, crossing with it the
Fitchburg Rail-road and Charles River, to Hay-market Square
in Boston. Draws will be required in the bridges over Chelsea
Creek, Mystic River, the Middlesex Canal, Miller’s River (as it
is called) and Charles River—six in all. The three latter will be
opposite and close to the draws of the Maine Extension Rail-
road Bridge, will be opened at the same time, and, in their ef-
fect upon the navigation, will only lengthen the passage for
vessels through them, and possibly somewhat change the direc-
tion and increase the force of the current through and near them.

The route proposed is nearly level, and has but one cut of
any considerable depth, but is very circuitous. It will be ex-
pensive on account of its land damages, particularly between
Charlestown Neck and Boston, and the large amount of filling
and pile-bridging required. The estimate of the cost of the
Chelsea Road, as given in the Engineers’ Report, is $354,816,
which estimate did not include the cost of land and damages
in Boston, and the cost of depot buildings, which items were
afterwards added by him, as follows : —-

For Engine House and fixtures in Charlestown, . $4,000
For Merchandise House on land of Maine Extension

Road in Boston, to be 800 feet long by 49J wide,
and 3 stories high, .....161,595

For Passenger House, of wood, on city land in Boston, 7,000
For land of Maine Extension Road in Boston, 1260

feet in length and 49| in breadth—equal to 62,370
feet; also, 5 rods in width through land of the city
—equal to 10,642 feet—in all 73,012 feet at $2 per
f00t,....... 146,024

For damage to the brick Merchandise House of the
Maine Extension Rail-road in Boston, . . 40,000

For damage taking wooden building of said road, . 200
For turning-table in Boston, .... 1000

$359,819
This amount, added to that given in the Report of the Engi-

neer, makes the total estimate $714,631.
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From the evidence adduced as to the correctness of these es-
timates, it appeared that, with the exception of three items, they
were generally sufficient. For the 73,012 feet of land, estimat-
ed at two dollars per foot, it appeared that 150 cents per foot
should be added, for a safe estimate—equal to $ 109,518. To
the estimate for cost of construction and damages on Charles-
town Neck, at least $15,000 should be added, and for filling
and walling on the flats, and damages for the flats, about $ll,-
000—giving an aggregate of $850,000 for the whole cost of the
road, which would be increased to about $900,000, if buildings
corresponding with the other parts of the work should be erect-
ed for the Passenger House and the Engine and Car Houses.

The plans of the petitioners respecting their buildings and
grounds in Boston, are on a large scale, embracing objects not
strictly within the range of those usually contemplated in rail-
road charters. A large revenue is expected from the rent of
storage rooms in the second story, and from the halls and lec-
ture rooms in the third story. Whether so large an expendi-
ture of capital for these objects is justifiable or expedient, others
must decide.

The estimates of business and receipts on this road, marked
(F) are from the petitioners, and that marked (G) is from the
remonstrants in behalf of the Maine Extension Road. So large
a proportion of the road is on bridges and piling, that a high
per centage must be put down for deterioration. Estimating
the cost of running the road at 75 cents per mile for ten trips
per day each way. as proposed, this amount, with a fair allow-
ance for the deterioration, will give the sum of $50,000 as the
annual amount to be provided for, before any thing can go to
shareholders for their remuneration.

The testimony produced before us did not show any reason-
able prospect of business for the road, sufficient to meet these
expenses.

Some testimony, however, was offered, tending to show that
the stock of the Company would be taken up.

The parties who appeared before the Board and opposed the
prayer of the petition, were :

Ist. Thomas G. Cary, and others, heirs, proprietors of the
“Cary Farm,” la tractof land in Chelsea, containing about four
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hundred acres.) who proved that the road would pass on their
land for the distance of about one mile—4 1 at a considerable
part of this distance is excavation, reaching in one place to the
depth of 32 feet, occasioning great inconvenience and great in-
jury to the remainder of the tract—that the owners did not
wish, and were not at present in a situation to bring the land
into market for building-lots, and, therefore, could derive no
advantage from the increased value which, it was proved, would
he given to the land in case the projected work should go in-
to successful operation—and that, on account of the location
of the proposed depots in Chelsea, this expected rise in the
value of the land for building purposes was by no means
certain.

2d. On the part of the Town of Charlestown
,
it was shown

that the contemplated rail-road would cross three highways in
that town, obstructing and endangering, to some extent, the
public travel on all of them—that the main street at the
“ Neck” was 80 feet in width, and one of the most important
thoroughfares in the neighborhood of Boston—and that, in the
charter of the proposed Corporation, special provision ought to
be made for the extension of the bridge, by means of which
travellers were to pass over the rail-road, to nearly or quite the
whole width of the street, and for sufficient temporary accom-
modation for the travel while the construction of the proposed
bridge was in progress.

3d. On the part of the owners of wharves on the shore of
Charles River in Cambridge, it was shown, that their property
and business had been seriously injured already by the differ-
ent rail-road and other bridges which the Legislature have here-
tofore authorized to be constructed across the flats and the
channel of the river—that although the proposed bridge and
draws are to be so arranged, in reference to the Maine Exten-
tension Rail-road bridge and draws, as to cause them less dam-
age than they would sustain should the proposed structure be
a separate one entirely, yet nevertheless it would have a ten-
dency still further to injure theirbusiness and property. It was
also proved, that the passage of these draws imposed a consid-
erable expense, in some instances as high as thirty dollars, up-
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on vessels passing through them ; that the draws of the Maine
Extension bridges occasioned a greater delay than any other,
inasmuch as they could only be passed at half tide; and that
the lengthening of the passage through the draw by widening
the bridge might often occasion serious difficulty.

4th. A Committee from the Town of Medford appeared and
remonstrated zealously against authorizing any further ob-
structions to the navigation of the Mystic River. It was prov-
ed that a valuable trade in lumber and other heavy articles
was carried on at Medford, and that not less than 8,000 or
10,000 tons of merchant vessels were built annually in her ship-
yards. Difficulties similar to those described in connection
with the Charles River draws, were proved to exist at the
draw of the Malden Bridge, which will be doubled by the
erection of a new bridge, as the petitioners propose. It was
claimed that the erection of this bridge would so obstruct the
ebbing and flowing of the tides in the river as to change, if not
entirely to fill up, in places, the channel of the river. But con-
sidering that the plan of the petitioners is to have an opening
of pile-work in their bridge 1,000 feet in length, which is 200
feet longer than a similar opening in the Malden Bridge direct-
ly above, and but a short distance from it, the evidence failed
to establish the position. Another very serious objection to
these obstructions upon the Charles and Mystic Rivers having

reference to their effect ultimately, upon the harbor of Boston,
was urged upon us. Upon this subject we beg leave to refer
to the report of a careful survey by a board of scientific com-
missioners, communicated to the Legislature of the year 1837,
which is No. 47 of the printed documents of the Senate of that
year.

sth. The Maine Extension Rail-road Corporation most
strenuously opposed the granting of the prayer of these peti-
tioners at every stage of the hearing before us. They alleged
that there was no existing public exigency to warrant the con-
struction of the proposed rail-road, and proved that (he people
of Chelsea were soon to have their means of communication
with Boston improved by the placing upon its ferry of a supe-
rior iron steamer, 150 feet long, with two cabins each 90 feet
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long, and an engine of the power of 75 horses, intended to
make 60 trips daily at an average speed of 8 minutes per pas-
sage; that the average rate of fare by this ferry was so low
that any rail-road of the length of six miles would find it im-
possible to continue a competition with it—and that no village
within six miles of Boston, upon any of the rail-roads, had in-
creased with any thing approaching to the rate of the growth
of Chelsea under all the alleged disadvantages of its ferry.
Evidence was also introduced tending to show that the meas-
ures recently adopted for the purpose of clearing the outer har-
bor of ice, would lessen the liability to detention by ice at the
ferries. In reference to the expected travel from the Eastern
Rail-road, it was shown that it is now carried over the shortest
route, with a punctuality which is invariable except by the
occasional interruptions at the ferry-—that the fare has been re-
duced to a rate generally admitted to be reasonable, and that
the present company would be as able, though perhaps not as
likely , to reduce the fare still lower, as it would be after a new
corporation, should be created, whose success would depend up-
on its ability to deprive the old of a portion of its receipts,—
and, if there did exist a public exigency for a new route to
avoid the Eastern ferry, that there were other routes, as for in-
stance, that through Danvers, that through South Reading, and
a much more direct one from Chelsea, by which this could be
done, which were calculated at the same time to afford accom-
modations to business and travel in other directions. It was
shown that, in addition to the inconvenience of the same kind
already existing, the new draws upon this route would have to
be raised many thousand times every year, involving the fre-
quent detention of vessels in the streams and constant danger
to passengers upon the road—and that (he plan proposed would
require at least 110 daily crossings by locomotives at the inter-
section of the Charlestown Branch, Maine Extension, Fitch-
burg and Chelsea Rail-roads near Prison Point Bridge, making
an average of 8 per hour during the working hours of the day,
manifestly to the great danger of life and property.

In regard to the particular damage to be done to the Maine
Extension Company by the accomplishment of the plan of the
petitioners, the facts proved are—that it crosses their road at
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such an angle as to endanger, somewhat, the trains on both
the roads—that it prevents them from carrying out their plan
of building their engine and car houses, by culling ofl a large
portion of their island wharf, which they have constructed at

great expense upon flats specially granted to them for rail-road
purposes by the last Legislature, upon certain conditions with
which the company has faithfully complied —that it will de-
prive them of nearly half of their ground in the city, although
they have no more than is, or soon will be, required for the
convenient transaction of their business, and greatly diminish
the value of the residue—that it will entirely destroy a new
freight depot 500 feet in length by 55 in width—that it will be
difficult if not impossible to obtain in the vicinity other lands
at all adapted or adequate to their accommodation —that it will
render it necessary to build their engine and car house at an
inconvenient distance from their depot—that it will produce
confusion and trouble to have the tracks, engines, and depots
of two independent rail-roads in such close proximity—that it
cuts them off from and deprives them of the use of their dock
and wharf on Canal street, which, in a measure, are necessary
for their business and the place of which cannot be supplied—

and that the new road, if it must be built, should be brought
in on the east instead of the west side of their track, and the
new company be required themselves to occupy with their de-
pot buildings the ground on Haverhill street and the proposed
wharf near Warren Bridge, to which they are attempting to
drive the remonstrants.

The following positions were also strongly urged by the
Maine Extension Rail-road Company, as resting on the princi-
ples of a wise public policy and sound constitutional law, but
as strongly resisted and denied by the petitioners, viz :

That the depot grounds now occupied by them were obtained
and appropriated under a charter and compact with the State
for rail-road purposes, and cannot now be taken from them by
any other corporation ;

That the right reserved in the charter to enter with another
rail-road the track of the Maine Extension Company, negatives
the idea of any reserved power to appropriate the rail-road or
any part thereof for another rail-road ;
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That the proposed road will, by the evidence, cost nearly a
million of dollars, and has little prospect of being able to pay
its expenses ; and it is not the policy of the State or of any en-
lightened nation to sanction a waste of capital, or spread a net
which may involve the adventurous and unwary in ruin; nor
is it good policy to interfere, except in extreme cases, with ex-
isting lines of rail-roads, and thus inspire distrust, and check
the progress of a system most beneficial to the State.

That this case has been twice adjudicated, once in 1836,
when the present direct route of the Eastern Rail-road was de-
liberately adopted by the Legislature, and again at the last
session, when the claims of the present petition were carefully
examined and rejected.

To all this it is replied by the petitioners, that if a case of
emergency or exigency, such as is contemplated by the consti-
tution, has been made out by the evidence, and it is shown that
it would be a feasible one but for the intervention and preoccu-
pancy of the Maine Extension Company, then that interven-
tion cannot have made it less feasible and just; that they do
not ask of the Legislature the power to take the property of
this Corporation, except upon rendering a full compensation for
all damages, which is the precise condition upon which they
were empowered by their charter to take the same or similar
property from its previous owners—and the exigency justifies
the one act as well as the other.

These positions are adverted to, in order that the Legislature
may have a full view of the case as it was presented to us, and
at the hazard of being charged with having gone out of the
very limited sphere of our duties. The fact that the hearing of
the case by the Commissioners was protracted almost to the
very hour when the law requires the report to be made to the
Legislature, will suggest an apology for any omissions which
may be discovered hereafter of what ought to have been recit-
ed, and for any defect in the arrangement and classification of
the evidence attempted to be detailed.

By order of the Board of Rail-road Commissioners,

OSMYN BAKER, Chairman.
Boston, Jan. 10, 1846.


