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©omtnontoealtt) of iHassartjusetts.

House of Representatives, January 15, 1846.

Ordered, That so much of the Governor’s Message as relates
to reducing the number of capital offences now existing in this
Commonwealth, be referred to a Special Joint Committee,
consisting of

Messrs. Wilson, of Natick,
Washburn, of Boston,
Bragg, of Milford,
Earle, of Worcester, and
Lewis, of Barnstable,

with such as the Senate may join.

Sent up for concurrence.
C. W. STOREY, Clerk.

Senate, January 16, 1846.
Concurred, —and Messrs. Watts and Borden are joined.

CHAS. CALHOUN, Clerk.
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©ommontoealti) of

In Senate, Jan. 30, 1846.

Ordered, That the Joint Special Committee on that part of
the Governor’s Message relating to Capital Punishment, con-
sider the expediency of reporting an amendment to the Bth
article of the second chapter of the Constitution of Massachu-
setts, so that the power of pardon shall be taken from the Gov-
ernor and Council, for offences now punishable with death,
whenever capital punishment shall be abolished bylaw, except
in cases where the innocence of parties convicted shall be sub-
sequently proved.

Sent down for concurrence.

CHAS. CALHOUN, Clerk.

House of Representatives, Jan. 31, 1846.
Concurred.

C. W. STOREY, Clerk.
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CommontoeaUl) of fHassacijusetts.

In Senate, March 6th, 1846.
The Joint Special Committee, to whom was referred so much

of the Message of His Excellency the Governor, as relates
to reducing the number of capital offences, together with
sundry petitions, praying for the total abolition of capital
punishment; also an order concerning the expediency of
amending the Eighth Article of the Second Chapter of the
Constitution, so as to take from the Governor and Council
the power of pardon, in certain cases, have attended to their
duties and respectfully submit the following

REPORT:

That since the penalty for robbery of the person and for
breaking and entering a dwelling-house in the night time, (the
offender being armed with a dangerous weapon,) was reduced,
in the year eighteen hundred and thirty-nine, to confinement
in the state prison for life, the number of offences punishable
by death, in this Commonwealth, has been only four, namely,
treason, murder, arson, and rape; and the grave question
which the committee have had before them, and to which they
have given their serious attention, is whether this list of capi-
tal crimes can be still further reduced, and at the same time
adequate provision be made for the security of society.

It will be observed, that this question does not now present
itself for the first time. From year to year it has been brought
to the attention of one or the other, or both branches of the
Legislature; sometimes by the executive, oncc'by the attorney
general, but most frequently by petitions, more or less nnmer-
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ously signed by persons engaged in that which they appear to
believe an important reform.

In the year eighteen hundred and thirty-six, Gov. Everett,
in his address before both branches of the Legislature, called
their attention to the subject in the following words:—“A
grave question has been started, whether it would be safe to
abolish altogether the punishment of death. An increasing
tenderness for human life is one of the most decided character-
istics of the civilization of the day, and should in every proper
way be cherished. Whether it can, with safety to the commu-
nity, be carried so far as to permit the punishment of death to
be entirely dispensed with, is a question not yet decided by
philanthropists and legislators. It may deserve your consider-
ation, whether this interesting question cannot be brought to
the test of the sure teacher—experience. An experiment, in-
stituted and pursued for a sufficient length of time, might
settle it on the side of mercy. Such a decision would be mat-
ter of cordial congratulation. Should a contrary result ensue,
it would probably reconcile the public mind to the continued
infliction of capital punishment as a necessary evil. Such a
consequence is highly to be desired, if the provisions of the
law are finally to remain, in substance, what they are at pres-
ent. The pardoning power has been entrusted to the chief
magistrate ; but this power was not designed to be one of mak-
ing or repealing the law. A state of things which deprives
the executive of the support of public sentiment, in the con-
scientious discharge of his most painful duty, is much to be
deplored. But though I believe the community prepared to

give a fair trial to the abolition of capital punishment for all
other crimes, it may be doubted whether the experiment could
with propriety be extended to the wilful shedding of blood.”

Gov. Morton, in eighteen hundred and forty, addressed the
Legislature as follows:—“ Our criminal code, in the progres-
sive improvement it has received, is now characterized by its
humanity as well as by its justice. But it is, in my opinion,
susceptible of still further and important amendments. The
lenity of punishments is one of the proofs of the improvement
of the age. The number of crimes now by law punishable
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with death, is very small; and, in my opinion, public senti-
ment calls for a still further reduction of it. The statistics of
crime satisfactorily show that the number of offences is not
increased by the mitigation of punishments; but, on the con-
trary, that crimes have diminished nearly in proportion to the
amelioration of criminal law. The legitimate object of human
punishment is not the expiation of the offence, but the preven-
tion of crime and the security of the community. Any se-
verity beyond what is required for this purpose, savors of cru-
elty, and an unnecessary infliction of pain on our fellow crea-
tures. The severity of criminal laws renders their execution
difficult, and thereby defeats the object of them. The cer-
tainty rather than the severity of punishment, is the surest
prevention of crime. The strong sentiment against the pun-
ishment of death, which pervades the community, renders
capital convictions almost impracticable, and thus frequently
enables great offenders to escape merited punishment. Many
people doubt the right of human governments to take the life
of a fellow being for any cause, and believe that life, the im-
mediate gift of God, that which cannot be restored by any
human power, should not be destroyed by it. Without enter-
ing into this inquiry, but believing that the number of capital
punishments may safely be reduced, if the whole may not be
abolished, and that the most prudent and effectual way to cor-
rect errors, or reform abuses, is by gradual and progressive
steps, testing them by experience as we proceed, I recommend
the substitution of a milder punishment than death, in most
cases, leaving the punishment of murder for the revision of
future Legislatures.”

Differing, as these distinguished individuals do, in their
views of many other subjects, it will not escape notice, that,
in regard to the amelioration of our criminal law, they appear
to have been of one mind. They both, in substance, admit
that an increasing tenderness for human life is one of the char-
acteristics of the civilization of the day; both believe that
public opinion will not merely tolerate, but that it seems to
demand a reduction of the number of capital offences; both
are in favor of reform by gradual and progressive steps, test-
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ing them by experience as we proceed; and while they recom-
mend no change as to the crime of murder, they both, as an
experiment, (and an experiment which they believe will be a
successful one,) are in favor of abolishing capital punishment
for all other crimes.

In eighteen hundred and forty-two, the Hon. James T. Aus-
tin, then Attorney General of the Commonwealth, in his annual
report to the Legislatttre, made the following remarks ;

“ Whether the punishment of death should be abolished, in
any of the few cases to which it is now applied, has been often
a subject of legislative inquiry. It does not belong to me to
enter upon an argument that is nearly exhausted ; but I deem
it within my province, in this connection, respectfully to sub-
mit to the Legislature an humble opinion, that, in the present
state of society, it is no longer an abstract question whether
capital punishment is right, but whether it be practicable, and
that there is good reason to believe that punishment for crime
would more certainly follow the commission, if the Legislature
should further abrogate the penalty of death. As the law now-
stands, in this respect, its efficiency is mostly in its threaten-
ings; but the terror of a trial is diminishing, and the culprit
finds his impunity in the severity which it denounces.”

These opinions of chief magistrates, and of the highest
prosecuting officer of the Commonwealth, are in accordance
with those of large numbers of citizens, which, from time to
time, have been declared briefly, but yet explicitly, in the
many petitions which have been presented to the Legislature.
There is, however, this distinction between them; while the
chief magistrates anti the attorney general, above named, ap-
pear to have only hoped that by possibility, at some distant
day, and after a long tried experiment, capital punishment
may forever cease, the petitioners, to whom reference is made,
earnestly entreat the Legislature immediately to abolish all
laws which require the infliction of death as a penalty for
crime.

The results of the attention which has been given of late to the
subject of crime and its punishment, are within the reach of all.
Those who desire information may read with advantage the
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reports which have been made on the subject by various com-
mittees to the Senate, or to the House of Representatives, in
this Commonwealth, daring the ten years last past;—to these
may be added the argument of the Rev. George B. Cheever
upon capital punishment,—the report of a select committee of
the Legislature of New York, in eighteen hundred and forty-
one, commonly referred to as Mr. O’Sullivan’s Report, the
work of Mr. Charles Spear, entitled, “ Essays on the Punish-
ment of Death,” and an elaborate article in the North Ameri-
can Review for January, 1846. In these various publications,
the subject may be said to have been exhausted; and, instead
of a labored document, containing facts, as familiar as house-
hold words—arguments presented, it may be, for the hundredth
time, and for the hundredth time, it may be, in the opinion of
some, refuted, the Committee, believing that thereby their duty,
in this respect, at least, will be deemed to have been accepta-
bly performed, and availing themselves of the labors of others,
beg leave to refer at once, and directly, to these sources of
information.

In his address to the two branches, at the commencement of
the present session, His Excellency the Governor recommended
to the calm consideration of the Legislature, the propriety of
reducing the number of capital offences in this Commonwealth,
and declared his own opinion in the following words: “In the
case of murder, much reflection has convinced me of the pro-
priety of making degrees of guilt in that crime. Whilst the
penalty of death shall remain against the wilful and deliberate
murderer in the first degree, murder in the second degree, com-
mitted under circumstances of mitigation, should be punished
by confinement in the State Prison during life.”

The statute of New Hampshire, of January 13th, 1837, pro-
vides that all murder committed by poison, starving, torture,
or other deliberate and premeditated killing, or committed in
the perpetration of arson, rape, robbery or burglary, is murder
in the first degree, and all murder not of the first degree is of
the second degree. The jury are to find the degree by their
verdict. Murder of the first degree is punished with death.
Murder of the second degree by imprisonment. The laws of
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several other States are, as to this matter of degrees in murder,
similar to those of New Hampshire, viz; New Jersey, Penn-
sylvania, Maryland, Virginia, Ohio, Tennessee, Missouri, Lou-
isiana, Michigan, and Maine.

In 1839, the commissioners appointed, in virtue of a resolve
of March 10th, 1837, “ to reduce so much of the common law
of Massachusetts as relates to crimes and punishments, and the
incidents thereof, to a written and systematic code,” made their
preliminary report, which may be found among the legislative
documents for that year, being the Senate document, number
twenty-one. Accompanying this report, was a specimen of the
work upon the crime of murder. The commissioners distinctly
recommend that there be established two degrees of murder;
the one, punishable with death, including all cases of wilful
and premeditated killing, and those cases, also, where the kill-
ing occurs in the perpetration of a crime itself punishable cap-
itally, and where, therefore, the intent may properly be trans-
ferred to the act; the other, punishable by imprisonment for
life, or for a term of years, including all other cases of murder,
where the malice is implied, contrary to the fact, from the
general or particular presumptions of law. “ This proposition,”
the commissioners add, I! has not certainly any merit for its
originality, as such degrees, with nearly the same limits, are
now established in several of the United States, as well as more
or less extensively in nearly every foreign country on the
globe.”

That which distinguishes murder from manslaughter is the
existence of malice in the one, and the absence of it in the
other. But malice may be either express or implied. Express
malice means, generally, malice proved to have existed in fact;
implied malice, such as the law presumes, often contrary to the
fact. “By the gradually extended meaning which has been
given by the common law to the word malice, as one of the in-
gredients of murder, it has been made to include many cases of
unintentional killing, and a great variety of offences terminating

accidentally in death, which have hardly a shade of the dark
and deep malignity of the original crime, and which cannot,
without great injustice, and an entire disregard of the princi-
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pies governing the wise adaptation of laws, be classed with it,
as of the same grade, and deserving the same punishment.”
The commissioners (from whom the foregoing remarks in re-
gard to malice are borrowed,) proceed; “ It is. for instance, a
well established principle of the common law, that if one en-
gaged in the perpetration of any ‘felony’ (a word of wide and
somewhat doubtful interpretation in the common law,) shall
kill another, though accidentally, and when the offender could
not have foreseen the consequence, he is guilty of murder.
'As if,’ says Lord Coke, (3d inst. s. 56,) A, meaning to steal
a deer in the park of B, by the glance of the arrow, killeth a
boy that is hidden in a bush, this is murder, though A had no
intent to hurt the boy, nor even knew of him.’ Or, to take a case
more applicable here, from other authors, (1 East, P. C., 255
and 231: Foster, 255; 1 Hawkins, ch. 29, s. 11,) ‘ When A
shoots at the poultry of B, and, by accident, kills a man ; if
his intent were to steal the poultry, which must be collected
from the circumstances, it will be murder, by reason of the
felonious intent.’ ”

“This principle which is in force with us,” the Commis-
sioners proceed to say, “confounds very different degrees of
crimes, both as to the depravity which they indicate and the
terror which they are calculated to spread through society. In
the case first quoted, A has not the guilt of murder or any
similar guilt in his heart, and is not before God or man in its
true and original sense a murderer. He was, to be sure, en-
gaged in the perpetration of a mean and detestable crime, but
a crime vastly less than murder; and it is accident only which
has connected with it in any degree the responsibility for the
blood of a fellow creature. Undoubtedly, regard is to be had
in the punishment to the consequences of crimes as well as to
the motives which prompt to them; but this is only true in its
full extent, when the consequences might be foreseen and
guarded against, and so enter, in some measure, into the guilt
of the original design: and the principle cannot be extended so
far as it has been to mere collateral consequences.” “It is
another familiar principle of the Common Law, that every
killing shall be presumed to be with malice, and therefore
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murder, unless the contrary appear; and although manslaugh-
ter is defined to be 1 the killing of another unlawfully and in
the fury of one’s mind,’ yet it has often been decided that pas-
sion is not sufficient to reduce the killing to this grade of crime,
if the provocation which excited it was by words only, and
not by any actual bodily violence. The law has here its in-
dulgences for pain of the body, but none for pain of the mind.
And yet who does not know that the provocation may be as
great, as adequate to induce at the moment a dangerous blow,
in the one case as in the other 1 Upon some temperaments, in-
deed, and those sometimes possessed by men not of the most
debased nature, the effect might be even stronger and more
irritating in the first case than in the last; and yet the law al-
lows no mitigation, no apology for a human infirmity which is
wrought upon by derision or insult of word or gesture however
provoking; and thus where there is only the moral guilt of
manslaughter, the offender pays the penalty of legal murder,
with his life.”

The Commissioners further add, that they have examined
with great care the codes and treatises upon the criminal law
of foreign countries, and believe that they can state confidently
that, in no civilized community, (excepting such as derive their
institutions of punishment from the Common Law of England,)
even where their codes are the most sanguinary, is there pro-
vided the punishment of death for any other killing, than that
which is “ wilful and premeditated.”

Since this report of the Commissioners was presented to the
Legislature, the commissioners who had been appointed to re-
vise the laws of the State of Maine, have made a report—and
it constitutes the basis of the Revised Statutes of that State,

It appears that the distinction of degrees in murder has been
adopted there; murder committed with express malice afore-
thought, or in perpetrating or attempting to perpetrate any
crime punishable with death, or imprisonment for life, or for
an unlimited term of years, being deemed murder of the first
degree—and when committed in any other way being deemed
murder of the second degree.

The Committee are of opinion that the suggestion of His Ex-
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cellency, as to the division of the crime of murder into degrees,
is a wise one, and they unite in recommending that the exist-
ing law be amended in conformity thereto. To this extent
they believe this Commonwealth ought to advance; beyond
this limit they do not, in the present state of public sentiment,
think it would be wise to proceed.

Treason. There is no provision made for the punishment of
this crime in the laws of the following States: North Carolina,
Tennessee, Louisiana and Ohio.

It is no longer capital in the following States : Vermont, New
Hampshire, Rhode Island, Pennsylvania, Maryland and Ken-
tucky.

It is a capital crime in the following States : Maine, Massa-
chusetts, Connecticut, New York, New Jersey, Alabama, Ar-
kansas and Michigan.

The number of convictions for treason in this Common-
wealth, since the adoption of the Constitution, has been six-
teen—all of which were for offences committed in Shay’s re-
bellion. There has never been an execution for treason here,
and it is believed, there has not been one under the laws of
any State in the Union.

It can hardly be thought that the existence of treason in the
list of capital offences, has been the cause of the infrequency
of the commission of the crime; and there is as little reason
for the belief that persons disposed to wage war against the
State, would be deterred by the fact that the commission of the
crime exposes one to the penalty of death. While there may
be no reason here to fear the “ abuse, oppression or cruelty,”
which in the opinion of many persons have attended the pun-
ishment of this crime in other countries, the criminal intent is
of such a character, and when manifested in overt acts will be
so likely to harmonize with the feelings of one or another of
the political parties of the day, that it will never be the policy
of the government to punish these acts by death. Whatever
the enormity of this crime, it carries that along with it, which
it is believed, will always secure for the offending party mild
punishment, if not after a short season an entire and uncon-
ditional pardon.
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Rape. Rape is at present a capital crime in the following

States:—
Massachusetts, Delaware, North Carolina, South Carolina

Louisiana and Arkansas; Massachusetts being the only one ofthe Nero England Stales when a person convicted of this crime,is punished capitally. In Maryland, rape is punished by death
or by imprisonment, at the discretion of the court.

In the following States, capital punishment for this crime has
never existed, or has been abolished :

Maine. New Hampshire, Vermont, Rhode Island, Connecti-
cut, New York, New Jersey, Pennsylvania, Virginia, Georgia,
Kentucky, Tennessee, Ohio, Alabama, Mississippi, Indiana,
Illinois, Missouri.

The punishment for rape in several of the States, is believed
to be as follows:

In Maine, New Hampshire and Connecticut, imprisonment
for life.

In Vermont, the maximum is ten years imprisonment and a
fine.

In Rhode Island, New York, Virginia, Kentucky, Tennessee,
Mississippi and Missouri, the minimum is ten years imprison-
ment. In New Jersey, from six months to fifteen years. In
Pennsylvania, from two years to twelve years. Illinois, from
one year to imprisonment for life. Ohio, from three years to
twenty years.

Rape is no longer a capital offence in England.
Of sixty-one executions, being the whole number in this

Commonwealth, and under the laws thereof, for all crimes from
1780 to 1846, six were for the crime of rape, and two individu-
als convicted of the crime were either pardoned or had their
punishment commuted.

Prom June 1, 1832, to January 1, 1843, there were, in this
Commonwealth, nine trials for rape; and of these, not one re-
sulted in a capital conviction.

Arson. This is no longer a capital offence in either of the
following States:—

New Hampshire, New Jersey, Pennsylvania, Tennessee,
Ohio, Michigan. Missouri and Alabama.
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In the following States, it is capital only when it is the cause
of death;—

Vermont, Connecticut, Illinois, Indiana and Arkansas.
In Kentucky, it is capital only for setting fire to the Peniten-

tiary.
In Rhode Island and Maryland, it is capital or not, at the

discretion of the court.
From 1780 to 1846, the whole number of persons convicted

capitally of arson in this Commonwealth, was six, of whom
four were executed, and two were either pardoned or had their
punishment commuted.

The Committee devoted the afternoons of several days to the
arguments of such persons as thought proper to appear before
them. It is due to the gentlemen who thus appeared to state,
that whatever may be the views of others, they themselves
seemed to believe the work of reform in which they were
engaged, to be a most important one. Statistics of crime in
various foreign lands, as well as in our own country, were fur-
nished, showing satisfactorily to the Committee, that “ the
number of offences is not increased by the mitigation of pun-
ishment.” These statistics, a few of which have been given in
this report, were full of interest; and the Committee would
gladly have presented them in full, did they not know that
they would be given to the public in another form.*

Should the recommendation of the Committee be adopted,
the only capital offence in this Commonwealth will be murder
in the first degree.

If the changes which have taken place elsewhere in soften-
ing the rigor of the law in this country be really a reform, Mas-
sachusetts, in the work of reform, has not kept pace with her
sister States.

With the recommendation of three of her chief magistrates,
which the Committee have thought proper to set forth at some
length, and with the declared opinion of her Attorney General,

* The Committee beg leave to refer to Mr. Rantoul’s Letters “on the Death Penalty,"
recently published. Also, to an article “on Capital Punishment in the United Stales,"from
the pen of George Bemis, Esq., in the Law Reporter for March, 184/3.
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that there is good reason to believe that punishment for crime
would more certainly follow its commission, if the Legislature
should still further abrogate the punishment of death, the Com-
mittee are of opinion, that the interesting questions which they
have had before them, may now be brought to the test of expe-
rience ; and they cannot withhold the declaration of their earn-
est hope, that the experiment which they advise, “instituted
and pursued for a sufficient length of time,” may settle the
question “on the side of mercy,” and that the changes which
they may recommend, may become the permanent law of the
land.

The subject of capital punishment is one that has been not
merely so frequently, but it may be said so continually, before
the Legislature of late years, that the Committee do not think
a labored argument in support of the conclusion to which they
have arrived, is expected of them, or that it could be listened to
without manifest impatience; they, therefore, prefer as they
have done in the commencement of this report, to point out
certain sources of information, and leave those who may be so
disposed, to draw from them for themselves.

While all of the Committee believe some mitigation of the
punishment of crime to bo called for, and the majority of them
are of opinion that, to the extent proposed, the change which
they recommend will prove to be a wise one, they all are wil-
ling, without adverting to other and higher grounds, that their
recommendation should be regarded in the light of an experi-
ment, to be continued as a part of the settled policy of the
State, should it, after sufficient trial, be successful—and to be
abandoned, if, after trial, it shall be satisfactorily proved to be
a failure.

Whatever opinions may exist as to the right of human gov-
ernments to take life, there is, as to the end of punishment , a
good degree of uniformity of sentiment. One writer states the
object of punishment in this way;—first, to reform the offender;
secondly, to deter others from offending; and lastly, to secure
the safety of the community by depriving the offender of the
power of doing mischief. Another writer, thus; —the end of
punishment is two-fold; amendment and example. Another
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as follows;—the end of human punishment is to prevent future
offences:

1. By amending the offender;
2. By deterring others through his example;
3. By depriving him of the power to do future mischief.
And one more writer, thus;—“The common law considers

the great object of the public punishment of crimes to be the
prevention of offences by deterring both the offender and others
from a repetition of the same. Its object is not so much atone-
ment for, or expiation of, the offences, as a precaution against
their recurrence. This naturally includes, not as a primary
motive, but as an incident, the reformation of the criminal
himself; for, so far as that is effected, it prevents offences.
That system of punishments is most desirable which attains its
object by such a reformation.” The writer last quoted pro-
ceeds to add, that reformation cannot always be relied on, and
hence, as he says, arises the necessity or policy of capital pun-
ishments ; and this, he further adds, ought never to be resorted
to, except in cases of atrocious guilt, and when less punish-
ments are manifestly inadequate to procure security.

That the reformation of the offender is a most desirable end,
no one can for a moment doubt. And that it cannot be effected,
may be declared, when the experiment, having been tried on a
scale commensurate with its importance, shall have proved to
be a failure.

While the Committee trust that they have no morbid sym-
pathy for crime, they cannot but feel that allowance ought to
be made, and that society too frequently fails to make it, for
the circumstances in which its offending members have been
placed, and under which they have acted. Even in the case
of the blackest crimes, something may be urged in extenuation.
Could we take to ourselves the attribute of Deity, and from
the beginning see the end, or from the end look back upon the
beginning,—had we always the means of connecting conse-
quence with cause,—could we know how fatal in one case has
been the want of early culture, and, in another, how strong the
temptation which has ended at last in some violation of law,
while we might not be led thereby to dispense with punish-

-3
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raent, it would tend to moderate the severity with which we
sometimes visit our erring fellow men.

The present, however, is an imperfect state of being, our
means of knowledge are limited, we see but in part; from the
present outward act, we deduce the hidden motive. The Com-
monwealth must receive no detriment. Its security is to be
provided for, at any cost: and if, as “ an incident,” something
can be done for the reformation of the offender, it is well.

In the opinion of the Committee, the time has come, when,
in legislation for the punishment of crime, the reformation of
the criminal may be placed more prominently forward; and
while, in the changes which they recommend, they are gov-
erned mainly by other considerations, this is one which they
regard as worthy of most serious thought. By the light which is
breaking in upon the world, society may be brought to see that
itself is not wholly free from fault, and as, from time to time,
it is called on to regulate its own security by adjusting the
modes of punishment of crime, it may possibly learn that the
necessity is, to some extent, one created by itself.

The Committee have another objection to the penalty of
death, in cases where it can be dispensed with; not only is
there no sufficient provision made for the reformation of the
offender, but the security of society itself is overlooked. When
all the reasons shall have been urged on one side and the other,
in regard to a change in the law providing for the punishment
of crimes, the question which, as legislators, we shall have
before us, will be this Can the number of offences which,
by the laws of this Commonwealth are now punishable by
death be reduced, and, at the same time, adequate provision
be made for the security of society 1

The extreme difficulty of procuring a conviction, is one that
presents itself on every capital trial. So great is it, that the
opinion was expressed by the highest prosecuting officer of the
Commonwealth, that the question is not whether capital pun-
ishment is right, but whether it be practicable. It maybe that
this difficulty is not so great as it has sometimes been supposed
to bo; but it is believed to be of sufficient magnitude greatly
to interfere with the ordinary administration of law on the
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trial of capital cases. The prosecuting officer, too, frequently
feels that the odds are against him, and whatever may he the
weight of the evidence, and however free from doubt he may
be as to the guilt of the accused, he finds that he stands alone.

While the Committee are by no means prepared to admit
that capital punishment is no longer “ practicable” in this
Commonwealth, they do believe that the difficulty in procur-
ing convictions, in the present state of the law, is a serious
and an increasing one. The extreme reluctance of persons to
appear as witnesses, or to sit as jurors, in cases where their
testimony or their verdict may tend to deprive a fellow being
of life, is too well known to need remark. As before intimated,
the difficulty ought not to be overstated; and, supposing it to
he as great as it has been sometimes represented —granting it
to be true that men will sometimes prove regardless of the
obligations of their oaths from considerations of humanity—it
may still admit of question how far legislators ought to go in
accommodating the laws to such a standard of right.

If, after giving the subject all the consideration it deserves,
it shall be found that the law, as it now exists, in regard to
the offences punishable with death, cannot be altered so as to
carry out the idea of the reformation of the offender, and at
the same time adequately to provide for the security of society,
then let the law stand; and if witnesses and jurors will disre-
gard their oaths, on them be the responsibility. While, in the
opinion of the Committee, the law, if right, ought not to be
relaxed, in order to meet this state of things, the fact that there
is this reluctance, on the part of jurors and witnesses, is one
that may properly be considered by legislators in settling the
question as to the wisdom of the law.

Is it true that there is this reluctance ; and if so, is it of long
standing or of recent origin I

Does it exist to such an extent as materially to interfere with
the operation of the law?

Is there reason to think, that as people become more enlight-
ened it will increase or diminish ?

Is it the result of a morbid sensitiveness—of a general impa-
tience of restraint—a radical spirit in the community, subver-
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sive of law and order, or does it spring from the recognition of
man, however fallen, as a part of God’s great family,—from
that universal love which our holy religion inculcates, and
from the obligation to exercise which, we can never desire to
escape?

These various questions the Committee do not intend fully
to answer, but in passing, they merely throw them out for the
consideration of others. That there is a practical difficulty, of
sufficient importance to call for a more careful inquiry into its
cause, and that this state of feeling, on the part of many per-
sons, who may be called to act as jurors and witnesses, does
exist, and is generally understood to exist, so that those who
violate the laws can act with reference to it, and, to some con-
siderable extent, rely upon it for their deliverance, the Com-
mittee think cannot be doubted. Without referring particu-
larly to the cases set forth in the various reports and works on
the subject of capital punishment, which might be cited in
support of this opinion, the Committee may be pardoned for
alluding to a case known to one of their own number.

After the trial of Buzzell for arson, in the County of Middle-
sex, in the year 1834, (which ended in a verdict of acquittal,)
several other persons being about to be put upon trial for the
same offence, the attorney general moved for leave to strike
from the indictment those counts in it which charged the pris-
oners with a capital crime. To this the counsel for the priso-
ners objected. The motion was allowed, but the fact that they
preferred a trial which, had it resulted unfavorably, might have
cost them their lives, rather than to take their chance in one
where, if convicted, the worst that could happen would be im-
prisonment, speaks volumes.

It is the opinion of the Committee, that while, by the exist-
isting laws, which punish treason, arson, and rape with death,
no proper regard is paid to the reformation of the offender, the
wisest policy has not been adopted for the good of the public.
A course more lenient to the offender, would have been a
more safe one for society. It is not revenge that the public de-
mand. It is not punishment for the sake of punishment: it is
security. And the problem to be solved is, what is the mildest
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form, and what the lowest degree of punishment, which will
fully, and beyond a doubt, effect this purpose.

Until a comparatively recent period, England had two hun-
dred crimes punishable by death. She now has ten.

In 1646, idolatry was a capital crime in Massachusetts. So
were witchcraft and blasphemy, and smiting of parents by their
children. This severity of punishment was justified by a
reference .to scripture.

Is there anything, either in England or in this country, which
renders it certain that the work of reform has reached the mark
beyond which it will not be safe to proceed ?

A recent writer (Dr. Cheever) virtually admits that the pen-
alty of death should be reserved for the crime of murder,
which, as he says, ought “ to stand apart , in its penalty, from
all other crimes.” And he adds, “it is the annexing of the
penalty of death to so many other crimes that has made the
whole difficulty. Death has been taken from the hand of
the divine Legislator, from the place he assigned to it as a
penalty, and most wantonly, most barbarously, most indis-
criminately applied to minor offences, in such wise that the
mind is filled with horror at the sanguinary and oppressive
nature of such codes. Hence a prejudice against the inflic-
tion of this penalty in any case. Hence has it proceeded,
that it has become a mere threat, in many cases not exe-
ecuted. Hence the unwillingness of jurors to convict,” &c.

It has been occasionally hinted, that persons, who fa-
vor a reduction in number of the crimes made punishable
by death, weaken the arm of government, and would gladly
dispense with all law. But it seems to the Committee, that
they rather are liable to the charge, who insist on retaining
in the statute book rules which are not enforced; penalties
on parchment, with all the forms of enactment, but with none
of the efficacy of law.

Having considered the various matters referred to them,
the Committee have arrived at certain results which may be
briefly stated as follows :

In this Commonwealth, there exist four crimes punishable
with death. In regard to the crime of murder, the Com-
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mittee (whatever may be the private opinion of any of their
number,) do not believe the community are prepared for any
greater change than that recommended by His Excellency
the Governor. There are those, and they constitute a large
part of the people of the State, who believe, that as to this
crime, Jehovah himself hath fixed the penalty, and that to
abate an iota of its severity, is to violate a law of the Most
High.

Then there are others, who, regarding the subject, as they
say, practically, believe death and nothing short of death, to be
the proper punishment for this crime. They have a law en-
graved on their consciences, declaring this to be the penalty for
murder. They believe the safety of society cannot be secured
in any other way.

To these may be added a third class, consisting of persons
opposed to all capital punishment, who, nevertheless, are wil-
ling that the reform which they desire, and which they hope to
achieve, be effected “by gradual and progressive steps.”

After giving the whole subject their serious attention, the
Committee have come to the conclusion before expressed, as to
the crime of murder.

In regard to the crimes of treason, rape and arson, they re-
commend that the punishment of death be abolished, and that
there be substituted therefor imprisonment in the State Prison
for life.

The Committee have also, in obedience to the order of the
thirtieth of January last, considered the expediency of reporting
an amendment of the eighth article of the second chapter of the
Constitution, so as to take from the Governor and Council the
power of pardon in certain cases, and they are of opinion that
it is, at the present time, inexpedient to report such an amend-
ment.

In the further discharge of their duty, the Committee respect-
fully ask leave to report the accompanying bills.

FRANCIS O. WATTS, Chairman
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Be it enacted by the Senate and House of Represent-
atives, in General Court assembled, and by the authority of
the same, as follows :

1 Sect. 1. Every person who shall commit the crime
2 of murder, from a premeditated design to effect the
3 death of the person killed, or of any human being, or
4 in perpetrating, or attempting to perpetrate any crime
6 punishable, or that shall be punishable with imprison-
-6 ment in the State Prison for life, shall be deemed
7 guilty of murder in the first degree, and shall suffer
8 the punishment of death.

1 Sect. 2. Every person who shall commit murder,
2 otherwise than is set forth in the preceding section,
3 shall be guilty of murder in the second degree, and
4 shall be punished by imprisonment in the State Prison
5 for life.

AN ACT
Concerning the crime of Murder.

ComnumtucaltJj of

In ihe Year One Thousand Eight Hundred and Forty-
Six.
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1 Sect. 3. The jury before whom any person in-
-2 dieted for murder shall be tried, shall, if they find
3 such person guilty thereof, declare by their verdict,
4 whether such person be guilty of murder in the first
5 or second degree.

1 Sect. 4. Every person being an inhabitant or
2 resident of this State, who shall, by previous appoint-
-3 ment or engagement made within the same, fight a
4 duel without the jurisdiction of the State, and in so
5 doing shall inflict a mortal wound upon any person,
6 whereof the person so injured shall afterwards die,
7 within this State, shall be deemed guilty of murder in
8 the first degree within the State, and shall be punish-
-9 ed with death; and he may be indicted, tried and

10 convicted, in the county where such death shall hap-
-11 pen.

1 Sect. 5. Every person being an inhabitant or

2 resident of this State, who shall, by previous appoint-
-3 ment or engagement made within the same, be the
4 second of either party, in such duel as is mentioned
5 in the preceding section, and shall be present as a

6 second when such mortal wound is inflicted, whereof
7 death shall ensue within this State, shall be deemed
8 to be an accessory before the fact to the crime of mur-
-9 der in the first degree in this State, and shall be pun-

-10 ished with death ; and he may be indicted, tried and
11 convicted, in the county where the death shall happen.

1 Sect. 6. Any person, indicted under either of the

2 two preceding sections, may plead a former conviction
3 or acquittal of the same offence, in any other State or

4 country, and such plea, if admitted or established,
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5 shall be a bar to all further or other proceedings
6 against such person, for the same offence, within this
7 State.

1 Sect. 7. The first, third, fourth and fifth sections
2 of the one hundred and twenty-fifth chapter of the
3 Revised Statutes are hereby repealed, as to all the
4 crimes specified therein which shall be committed
5 after this act shall take effect.

4
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Six.

Concerning the crime of Treason.

Be it enacted by the Senate and House of Representa-
tives, in General Court assembled, and by the authority of
the same, as follows:

1 Sect. 1. Every person who shall commit the crime
2 of treason against this Commonwealth, shall be pun-
-3 ished for the same by imprisonment in the State Pris-
-4 on for life.

1 Sect. 2. The second section of the one hundred
2 and twenty-fourth chapter of the Revised Statutes is
3 hereby repealed, as to the crime of treason, whenever
4 committed after this act shall rake effect.

In the year One Thousand Eight Hundred and Forty-

<£mmtiontoealt)) of Jtitossatfmsettg,

AN ACT
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la the Year One Thousand Eight Hundred and Forty-
Six.

Concerning the crime of Rape.

Be it enacted by the Senate and House of Representa-
tives, in General Court assembled, and by the authority of
the same, as follows :

1 Sect. 1. If any person shall ravish and carnally
2 know any female, of the age of ten years or more,
3 by force and against her will, or shall unlawfully and
4 carnally know and abuse any female child under the
5 age of ten years, he shall be punished by imprison-
-6 ment in the State Prison for life.

1 Sect. 2. The eighteenth section of the one hun-
-2 dred and twenty-fifth chapter of the Revised Statutes
3 is hereby repealed, as to the crime therein set crth,
4 when committed after this act shall take effect.

eommontoecat)) of

AN ACT
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eommoiUDealtJj of JHaosartiUßetts.

In the Year One Thousand Eight Hundred and Forty-
Six.

AN ACT
Concerning the crime of Arson.

Be it enacted by the Senate and House of Representa-
tives, in General Court assembled, and by the authority of
the same, asfollows :

1 Sect. 1. Every person who shall wilfully and ma-
-2 liciously burn, in the night time, the dwelling house of
3 another, or shall, in the night time, wilfully and mali-
-4 ciously set fire to any other building, owned by him-
-5 self or another, by the burning whereof such dwelling
6 house shall be burnt in the night time, shall be pun-
-7 ished by imprisonment in the State Prison for life.

1 Sect. 2. The first section of the one hundred and
2 twenty-sixth chapter of the Revised Statutes is here-
-3 by repealed, as to the crimes therein set forth, when-
-4 ever committed after this act shall take effect.


