
SENATE No..No. 70.

Ordered, That the Committee on the Judiciary be instructed
to inquire into the expediency of amending the one hundred
and seventh chapter of the Revised Statutes, relating to the
foreclosure of mortgages.

CHAS. CALHOUN, Clerk

In Senate, Feb. 21, 1846.
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The Committee on the Judiciary, to which was committed
the order of the 21st instant, instructing them to inquire into
the expediency of amending the one hundred and seventh chap-
ter of the Revised Statutes, relating to the foreclosure of mort-
gages, have considered the same, and report the accompanying
Bill.

For the Committee,

FRANCIS O. WATTS, Chairman.
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In Senate, February 27, 1846.
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In the Year One Thousand Eight Hundred and Forty-
Six.

AN ACT
Concerning the Foreclosure of Mortgages.

Be it enacted by the Senate and House of Representa-
tives, in General Court assembled, and by the authority of
the same, as follows :

1 Sect. 1. When any judgment shall hereafter be
2 rendered in an action brought to foreclose a mortgage
3 of real estate, and an execution for possession of the
4 premises shall issue thereon, the officer who shall
5 serve said execution, shall, within three months af-
-6 ter the same is returnable to the clerk’s office, cause
7 the same, with his return thereon, to be recorded in
8 the registry of deeds for the county where said real
9 estate is situate, the expense of which recording

10 shall be added to the charge of levying the execu-
-11 tion.

1 Sect. 2. Whenever such an execution as is men-
-2 tioned in the preceding section, shall be recorded with
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3 the officers’ return thereon, within three months from
4 the time when the same is returnable to the clerk’s
5 office, the possession obtained under the same, shall
6 be effectual for the purposes mentioned in the first
7 section of the one hundred and seventh chapter of
8 the Revised Statutes, from and after the time when
9 the service of said execution shall be completed ;

10 but if said execution, with the return thereon, shall
11 not be recorded until after the expiration of three
12 months from the time when it is made returnable,
13 the possession, for the purposes aforesaid, shall be
14 considered as obtained when the said execution, with
15 the return thereon, shall be recorded.
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Mr. Hoar proposes to amend the foregoing Bill, as follows,
to wit:

1 Sect. 3. Whenever an entry for the breach of
2 the condition of a mortgage of real estate, is made,
3 and a memorandum, certificate, or deposition thereof
4 made and recorded, under the provisions of the sec-
-5 ond and twelfth sections of the one hundred and
6 seventh chapter of the Revised Statutes, the mort-
-7 gagee or holder of the mortgage by virtue of which
8 such entry is made, shall be deemed to be in the
9 actual possession of the mortgaged premises, and

10 liable to account for the clear rents and profits of
11 the same, to any subsequent mortgagee or other sub-
-12 sequent party in interest, who may afterward re-
-13 deem the same, from the time of such entry until a
14 certificate shall be made and recorded in the registry
15 of deeds, where the first certificate was recorded of
16 his abandonment of such possession, with a note of
17 reference from one record to the other.

Mr. Watts proposes to amend by adding an additional section
to the bill as follows, to wit:

1 Sect. No past or future omission of any regis-
-2 ter of deeds to make the marginal references requir-
-3 ed by the second section of the one hundred and
4 seventh chapter of the Revised Statutes, in cases of
5 record of any certificate of possession or surrender
6 of possession for foreclosure of mortgage of real
7 estate, shall affect the validity of such foreclosure.




