
SENATE ..IVo. 76.

Comnumtnealtlj of

In Senate, March 21, 1846.

The Committee on Mercantile Affairs and Insurance, to whom
was reterred the petition of Stephen Jackman and others,
praying for a change in the draw of the bridge built by the
Eastern Rail-road Company across the Merrimack River,

REPO R T :

That questions of importance to the public having been
brought to their attention in considering this petition, they think
it best to stale the grounds of their conclusion, lest they might
seem to countenance the infringement of rights which, in their
opinion, should be carefully protected.

A bridge was first erected at the place in question, by the
Newburyport Bridge Company, chartered in the year 1826,
with the right of taking tolls, and the obligation to make a
draw in the bridge t! not less than thirty-eight feet in width ;
but with no reservation on the part of the Commonwealth that
the charter should be subject to any subsequent alteration.

In 1836 the Eastern Rail-road Company was chartered, with
the right to build a bridge across the Merrimack River, on the
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site of this Newburyport Bridge, then standing, and with no
provision as to a draw of any kind ; but subject, under the Re-
vised Statutes, to alteration of their charter at the pleasure of
the Legislature. Of course, the Rail-road Company could not
proceed without due regard to the rights of the Bridge Com-
pany ; and they purchased all these rights, excepting that of
preserving the usual passage for travellers and taking toll;
thinking, probably, that the best mode of avoiding all subse-
quent disputes would be, to control the whole. It was one of
the conditions of the purchase, that the Rail-road Company
should “ construct and maintain a suitable draw in said bridge,
not less than thirty-eight feet wide,” agreeably to the conditions
of the charter of the Bridge Company.

Agreeably to the contract of sale, the old bridge tvas then re-
moved ; so that, at the time, no bridge existed there; and it
was never re-built by the Bridge Company.

But, under the contract mentioned, the Rail-road Company
built the bridge now standing, as their charter authorized them
to do, on the site of the old bridge, placing it on the same piers,
with a draw of the former width, about thirty-eight feet, but
lowering the piers to a level which was forbidden by the char-
ter of the Bridge Company of 1826.

In consequence of this breach of the conditions of that char-
ter, there was some question of the right to take toll under it;
and a confirmatory act was obtained in 1841, sanctioning these
proceedings and renewing the right of the Bridge Company to
take toll. In that act, which was obtained through the agency
of the Eastern Kail-road Company, the bridge is denominated
as their bridge; and it has continued to be so regarded by both
parties to the agreement mentioned, the Bridge Company hav-
ing no property there, except the piers and an easement, under
the contract that they should have “ the use” of one floor.

If the change asked for should be ordered, and the charter of
the Bridge Company can be considered as affected by it, the
inquiry is to be met, whether the Legislature have the power
to make it. If only the charter of the Rail-road Company is
to he affected, there is no doubt of the power.

The Newburyport Bridge Company make no objection to the



31846.] SENATE—No. 76.

petition, not being eventually liable, since the agreement men-
tioned, for the cost of any change. Otherwise, they would
have a just claim to indemnification, not to be fixed by the
Legislature, but by arbitration.

The Eastern Rail-road Company oppose the petition, on the
ground, that they are to be considered as the agents of the
Bridge Company in respect to the lower half of the bridge, and
as having acted, in rebuilding it, under the charter of 1826.
They allege that this charter cannot now be altered, even in the
width of the draw; and that, therefore, it would be useless to
alter the upper half.

The Committee cannot view the matter in this light. The
right to build on the site, has been purchased by the Rail-road
Company. They have built a bridge upon it, as contemplated
in their charter ; and the wholestructure is their property. The
rights of the Bridge Company, except for passage and toll,
seem rather to be merged for the present, in those of the Rail-
road Company, than to have a separate existence in the latter
company as an agent or an assignee; although the charter of
1826 remains in force and could be acted on as fully as ever, if
that of the rail-road should be repealed.
If this be so, the right to order the change of the draw, is

clear under the Revised Statutes; otherwise, it would be neces-
sary to consider another point already alluded to.

It was argued to the Committee, that when the charter for
a bridge, not within the Revised Statutes, contains a provision
that the draw shall be “not less” than a certain number of
feet in width, no right remains in the Commonwealth to make
it wider, whatever the interests of navigation may require.
But the authority that was understood to be cited to prove this
was not thought, on examination, to warrant the conclusion.

Whether the Commonwealth, in exercising such a right,
should compel the proprietors of a bridge to bear the cost, was
another question of interest. And it appeared to the Commit-
tee, thatwhere proprietors had provided all the accommodation
that seemed likely to be wanted at the time of building their
bridge, they should not be made liable to provide for the new
improvements of the age, after a lapse of twenty years or more
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if they were to be restricted to the same rates of toll as before,
and had no means of obtaining ample indemnification from the
public.

Another inquiry of great interest arose from the fact that this
bridge lies within a collection district of the United States, and
that it is really important that vessels of the largest size that
are in use between New York and Liverpool, should occasion-
ally pass the draw. Had the Commonwealth the right, con-
stitutionally, to make a grant which cuts off the passage of
ships owned, perhaps, in other States? If not, can the Com-
monwealth rectify the error by withdrawing, in part, its own
grant; or must that depend on the action of the United States’
Courts? A precedent was adduced from a neighboring State,
where a draw was ordered to be widened under similar circum-
stances, because it did not provide for the navigation of the
district, although the authority of the United States had not
been interposed; and the regard that is due to the control of
the general government over navigation, seems, at any rate, to
furnish an additional motive for giving the accommodation re-
quired.

It was proved to the Committee, that the increase of ship-
building on the Merrimack River is checked by the narrow di-
mensions of the draw in question, while the Merrimack-built
ships are in great and growing favor in New York and else-
where. It was proved also, that several hundred mechanics
are established there who could not remove, to do their work
elsewhere, without great inconvenience and loss; that the bus-
iness could not be renewed below the bridge with the same ad-
vantage ; and that it would require considerable outlay to
establish the necessary yards and ways there, even if the proper
positions for launching vessels could be selected.

The Committee, therefore, are of opinion, that the draw
should be widened; and that it should be done by the Eastern
Rail-road Company. They think that in such instances the
cost should be borne by that portion of the public for whose
accommodation the obstruction has been erected, if they can
be reached; that is, in the present case, chiefly those who
travel over the bridge in the rail-road cars. The company
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have the power of reaching them through their fares. There
is no restriction as to the rate of fares, though there is as to
the limit of profits, which shall not, on the whole, exceed ten
per cent, per annum. The company can, at pleasure, raise
their fares for a short time, until they shall be reimbursed for the
cost incurred, without affecting the limit fixed for their profits.

The Committee, therefore, report the accompanying bill.

THOS. G. CARY, Chairman
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In the Year One Thousand Eight Hundred and Forty-
Six.

AN ACT
In addition to an Act to incorporate the Proprietors of

the Newburyport Bridge, and to an Act to incorpor-
ate the Eastern Rail-road Company.
Whereas it appears that the draw in the bridge over

the Merrimack River, belonging to and used by the said
proprietors of Newburyport Bridge, and the said East-
ern Rail-road Company, under and by virtue of their
respective charters, and the several acts in addition
thereto, as the same is now constructed, is not in a
suitable position to afford sufficient depth of water, and
is not of sufficient width to admit of the free and easy
passage through the same, of all vessels having occasion
to pass the same in navigating the waters of said river,
which constitute a portion of the navigable waters of
the United States, inasmuch as ports of delivery are

established by the laws thereof above the said bridge ;

therefore,
�

Be it enacted by the Senate and House of Representa-
tives, in General Court assembled, and by the authority of
the same, as follows:

1 Section 1. The said proprietors of the New-
-2 buryport Bridge and the said Eastern Rail-road

©ommtmtocauij of
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3 Company, are hereby required to make and com-
-4 plete, within six months from the day of the passage
5 of this act, a suitable draw in said bridge, of not less
6 than fifty feet in width, over that part of the said
7 river which runs under the span of the said bridge,
8 now existing between the present draw and the
9 channel ; to be constructed and finished in such

10 manner as shall be approved of by commissioners
11 to be for that purpose appointed by the governor
12 and council, and at the expense of the said corpora-
ls tions, or either of them, according to their respective
14 joint or several legal obligations to keep and main-
-15 tain a draw in said bridge, pursuant to the charters
16 and acts aforesaid.

1 Sect. 2. From and after the expiration of the
2 said six months, if the said draw herein required to
3 be made shall not have been made, and completed as
4 aforesaid, the said bridge, or so much thereof as
5 shall interfere with the safe and free navigation of
6 the said river, shall be considered and taken to be a
7 public nuisance, and may be abated as such, in the
8 same manner in which any other obstruction or nui-
-9 sance in navigable waters may, by law, be abated or

10 removed; and the said corporations shall be, jointly
11 and severally, liable to all persons navigating said
12 river or desirous to navigate the same, for all losses,
13 costs, and damages, which they may severally, from
14 time to time, sustain by reason of the omission to
15 make and complete such draw.

1 Sect. 3. If, upon further examination to be made
2 by the said commissioners, it shall appear to them that
3 the draw now existing in said bridge may be made
4 of the width of fifty feet, and that the channel above
5 and through, and below the same, may be made and
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6 maintained of sufficient depth to admit of the pas-
-7 sage of vessels without interruption or delay at all
8 times of tide ; and the said corporations, or either
9 of them, shall undertake and agree to keep and

10 maintain said channel of such depth and clear from
11 obstruction, and such draw shall be so widened and
12 said channel shall be so prepared and cleared, within
13 the said six months, then the obligations, require-
-14 ments and forfeitures, set forth and imposed by the
15 first and second sections of this act, shall cease and
16 determine : provided, however, that if, at any time
17 hereafter, the said draw shall be found insufficient or
18 otherwise unsuitable, or the said channel shall not
19 be made or maintained of sufficient depth and free
20 from obstruction, so as to admit of the free passage
21 of vessels, as aforesaid, it shall be lawful for the
22 Legislature to require the construction of such other
23 draw, in such other position as shall seem necessary
24 or expedient, any thing in this act to the contrary
25 notwithstanding.

1 Sect. 4. Nothing herein contained shall be con-
-2 strued to alter or impair any obligations of the said
3 corporations, or of either of them, to keep, maintain,
4 and tend the draw now existing, until that hereby
5 required to be made shall have been completed, nor
6 to alter or impair their obligations for the mainte-
-7 nance of a suitable draw in said bridge, under their
8 respective charters, and the acts in addition thereto;
9 but all such obligations shall remain in full force and

10 apply to the maintenance and care of the draw
11 hereby required to be made, or of the present one,
12 if altered, as aforesaid, in the same manner as if it
13 had been originally provided for in the said charters.


