
SENATE No.No. 91.

To the Honorable the Senate and House of Representatives of
the Commonwealth of Massachusetts in General Court as-
sembled:

Respectfully shew the Eastern Rail-road Company, by their
President, —

That your petitioners are advised that a bill has been report-
ed to your honorable bodies, providing for an alteration in the
draw of the Newburyport Bridge, intending to include the East-
ern Rail-road Company in its provisions—which bill, if passed,
will be, in the opinion of your petitioners, highly injurious to
the interests, and subversive of the rights of said company,
acquired under the laws of the Commonwealth. These rights
and interests are based as well on their own franchise, as on
the franchise of said Bridge Corporation, whose power to con-
vey, and whose actual conveyance of their powers and privil-
eges, under any franchise, has been recognized and confirmed
by a solemn act of the Legislature. That, by the act entitled
“An Act to incorporate the proprietors of the Newburyport
Bridge,” approved March 4tli, 182G, power is granted to con-
struct a bridge across the Merrimack River, at Newburyport,
in a certain manner and on certain terms—among which terms
is one. that they shall construct a co’ venient draw for (ho pas-
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sage of vessels having masts, which draw shall he not less than
thirty-eight feet wide ; that all these terms were complied with,
a draw “not less than thirty-eight feet wide” having been
constructed, and that condition thereby fulfilled. Had the con-
dition been the payment of a sum “not less thanslo,ooo,” it
is presumed that the payment and acceptance of that sum
would have been held an entire fulfilment of the conditions,
and thereby have bound the party accepting, and discharged
the party paying it. This charter was purchased of the gov-
ernment, and a valuable consideration to wit, the bridge itself,
after the expiration of forty years, agreed upon as the price.

It is believed that the rights of the proprietors of the New-
buryport Bridge rest on a basis as solid as that of the govern-
ment itself, having resulted, not from a grant merely, but a
purchase, and have become thereby, at least as sacred as any
other private property. It has been contended that rights so
acquired, enjoy a superiority to estates in general, and cannot
be reached in any way, even by the supreme authority of the
State—because that authority does not avail to take back what
it has once solemnly granted. This principle, in its extent, is
not contended for by your petitioners. They admit that the
power of eminentdomain covers such cases—and that the Le-
gislature may, on full compensation, and under the pressure of
evident public exigency, annul the rights, powers and property,
granted to, or held by, any individual or body of individuals.

Considering, then, the title of the proprietors of the Newbu-
ryport Bridge to be perfect as to the whole possession, conduct
and control of the structure erected for them, so long as the
conditions imposed were complied with, the act incorporating
the Eastern Rail-road Company obliged them to purchase the

rights and easement of the proprietors of said bridge, since it

made it imperative upon said company to locate their road
across the site of the Newburyport Bridge, and was so intended,
in order to avoid further obstructions to navigation, and upon
the understanding that the two structures could be advantage-
ously combined by means of mutual agreement, and upon the
payment of a just equivalent. The act incorporating the East-
ern Rail-road Company, made no provision for a draw of any
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sort; but, by the agreement and contract made between the
company and the proprietors of the bridge, it was stipulated
that a new structure should be erected on the old piers, and that
a draw, “ not less than thirty-eight feet wide,” should be con-
structed and maintained. This indenture, however, conveys
to the Rail-road Company no property in the piers or the bed
of the river over which the bridge passes; it obliges them to
maintain the bridge when built, but not to alter it. On the
contrary, it imposes on them the obligation to maintain it as it
would be, when completed, to the satisfaction and acceptance
of the proprietors of the Newburyport Bridge, and the provi-
sions of said indenture are based upon the supposed permanen-
cy of their rights so to have it maintained. All this was paid
for in money and other equivalents, and the structure, when
completed, was accordingly accepted.

Not only was all this done, but by an Act, entitled “An Act
in addition to an Act to incorporate the proprietors of the New-
buryport Bridge,” approved March 17, 1841, the whole trans-
action is recognized and confirmed, and the right of taking toll,
&c. secured to the proprietors of the bridge. This Act con-
tained a condition, that if sand, &c. should accumulate beneath
the draw, so as to obstruct the passage of vessels, the Legisla-
ture should have power to order the removal of the draw to
some other part of the river. This Act was solely to the bene-
fit of the proprietors of the Newburyport Bridge, and could of
course create no new obligation on the part of the Eastern
Rail-road Company. The contingency contemplated has never
yet occurred; and the only inference to be drawn from the Act
is, that the Legislature, conscious of its want ofauthority over
the bridge, took this opportunity to acquire a certain power to
the extent specified, with the consent of the proprietors of the
bridge. No power, however, was reserved or claimed for
widening the draw.

Under these circumstances, the petitioners respectfully deny
the right of the Legislature of this State, or of the legislative
authority of the United States, to alter or in any way interfere
with the bridge which has been thus constructed for the pas-
sage of the trains of the Eastern llail-road Company. Any
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law requiring action by the Eastern Rail-road Company, where-
by the property of another corporation would be injured, would
be obliging them to do an unlawful act, and would conse-
quently be void. A law obliging the proprietors of the New-
buryport Bridge to carry into effect such an Act, would impair
the obligation of the contract between the two companies, con-
firmed by the Legislature itself, and in fact resulting, as a ne-
cessary consequence, from its own deliberate enactment—and
would be, of course, unconstitutional. The Legislature may,
by law, direct the executive officers of the State to alter or de-
stroy the bridge and rail-road over the Merrimack River, if in
the opinion of the Legislature such a public exigency exists as
to require a measure so extreme ; but it is submitted that such
an Act must provide for full and complete indemnification for
the party injured, from the public treasury.

Whether the Legislature will decide that such an exigency
exists, in tire case in question, and to such an extent as to war-
rant the action proposed, will, no doubt, depend upon the facts
in the case, and particularly upon those facts tending to show
the amount of damage to be sustained by and compensated for
to the parties who might suffer, compared with the benefit to
be attained. On this point little or no evidence was adduced
by your petitioners before the Committee, and it may not, there-
fore, be improper to state, that independently of the long time
during which the travel and the transmission of the mails
would be interrupted by the contemplated change, and of the
doubt whether a draw of the width proposed could be made
practically safe, the interruption itself could not but materially
divert the travel on the Eastern Rail-road, either temporarily
or permanently, into another direction, and thus seriously de-
preciate the whole value of the Eastern Rail-road stock. Your
petitioners are unwilling to over-estimate these losses and evils,
but there cannot be a doubt they would result to an immense
extent, and to an amount scarcely to be estimated by those who
have not the same opportunity with your petitioners, for form-
ing an accurate judgment.

The power of the government over private property has never
been claimed before, to a greater extent than that exercised in
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the case of the Warren Bridge, where the injury resulting to
another bridge was entirely incidental ; whereas by the Bill
now proposed, not only the right of exercising the power of
ownership, but that of obliging the owners of property to incur
a great expense, in changing the condition of their own pro-
perty, to suit the real or supposed convenience of others, and
all this without any compensation to the necessary loss, is evi-
dently claimed as a constitutional exercise ofpower.

Against this your petitioners beg leave respectfully but earn-
estly to remonstrate, and to ask your honorable bodies either to

reject the Bill, upon your own sense of what is fitting and
reasonable in the premises, or, at least, before taking decisive
action against them, in a matter involving principles of the
utmost moment; before subjecting your petitioners to great ex-
pense in the defence of the rights which they believe to be se-
cured to them by the Constitution and the Law, and exposing
them to great incidental loss and damage;—to obtain the delib-
erate opinion of the constitutional advisers of the Legislature,
as to the real extent of legislative powers in the premises.

And your petitioners, confiding in that sense of justice and
that respect for legal and constitutional rights, which has ever
characterized the legislative action of the Commonwealth, as in
duty bound, will ever pray.

President Eastern Rail-road Co.
D. A. NEAL,








