
SENATE :.No. 104.

In Senate, April 7, 1846.

Report Of The Joint Committee on Railways and Canals. to which was
referred the Petition of the Vermont and Massachusetts Rail-
road Corporation, for a change of location, have duly con-
sidered the same, and ask leave to
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The petitioners pray for “a further and confirmatory act,
expressly recognizing and declaring their right to locate, and
construct their road through Winchendon village,” and also
for a modification of their charter in relation to the location of
their road, through the town of Northfield to Greenfield.

The last named subject was not presented to the Committee,
and not considered by them.

The first prayer may be briefly stated to be an application
for a change of location, and an act amendatory of their char-
ter, to that effect. The charter granted in 1844, describes their
line as running up the valley of the Nashua River to the val-
ley of Whitman's River, in Westminster ; thence up said valley
to the south part of Ashburnham; thence through the north
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part of the town of Gardner, to the Otter River; thence down
said Otter River to the village of Baldwinsville, in the north
part of Templeton. &c. The third section provides that “if
the company shall not complete said road from the termination
of the Fitchburg Rail-road, as far as said Baldwinsville, with-
in three years from the date of the act, the same shall be
void.”

The present application is to depart from the line here de-
scribed, in Ashburnham, and pass by a more northerly route,
through the village of Winchendon, and strike the charter line
again in South Royalston, thirteen miles and 2040 feet from
the point of departure. The greatest lateral divergence from
the chartered line is about six miles. The application is sup-
ported by the directors, and a majority of the stockholders, of
the Vermont and Massachusetts Rail-road.

The inhabitants of Gardner and Templeton remonstrate, and
appear in opposition to the prayer of the petitioners, and a
number of the stockholders, holding about three hundred shares,
also oppose the prayer.

The claim of the petitioners rests principally on four grounds.

Ist. They allege that they intended originally to take the
northern or Winchendon route, if, on a survey, it should be
found more feasible, and that it was not named in their charter
because, by reason of the sickness of their engineer, they were
unable to procure a seasonable survey, and that they have al-

ways had it in view as one which they might wish to take.
The Committee are of opinion that this statement is not

proved; the evidence, in fact, seems to preponderate decidedly
to the opposite conclusion. Two petitions were drawn for the
Vermont and Massachusetts Road, one describing the line in
very general, and the other subsequently in more exact and

specific terms. The first makes no mention of Winchendon,
and the latter expressly limits the line to Baldwinsville. Me
do not see how it could have been, at tire time of drafting their
charter, an open question, because by the terms of their charter
they are required lo finish their road through Baldwinsville,
within three years, on pain of forfeiture of their charter.
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At the same time, a petition was pending for leave to con-
struct a road from Fitchburg to the New Hampshire line, as
part of a route to Bellows Falls, through Keene, over the line
now covered by the Cheshire Rail-road, and in part by the
Winchendon Rail-road, chartered last winter, in the State of
Massachusetts. The line now prayed for to Winchendon vil-
lage, was surveyed by the last named parties, and their plans,
profiles, and estimates were before the Committee.

The Vermont and Massachusetts Rail-road petitioners opposed
the grant of any leave to that line of road to come into Massa-
chusetts at all, as a line competing for the same Vermont busi-
ness with their own, as not entitled to equal favor with theirs,
which was to a greater extent a Massachusetts road, and be-
cause they had not then obtained a charter in their own State
to come down to the Massachusetts line, and by the policy of
that State at that time, could not obtain one.

But, during the whole trial at that session, which was a pro-
tracted one, it was not ever contended that they wanted that
line for their own road, or intended in any event to go to Win-
chendon village, or asked of the Committee any option or power
to go there; and both their petition and charter, in terms for-
bade it. Nor was there evidence that they failed of a survey
by reason of the sickness of their engineer, though the fact, if
so, is susceptible of the most certain proof, by the engineer
himself.

The application for the road through Winchendon and Keene
was that year unsuccessful, though reported favorably upon by
the Committee. The reported bill authorized them to construct
a rail-road from the New Hampshire line to Ashburnham,
“ near the reservoir,” there to join the Vermont and Massachu-
setts road ; and, in case the latter should not construct their road
to Baldwinsville, as above described, within three years, then
to continue their road to enter on the Fitchburg Rail-road.

In 1845, (he petition from the same party was renewed.
They had then obtained a grant in New Hampshire to come
down to the line of this State, by name of the Cheshire Rail-
road Corporation, and persons connected with and in the inter-
est of that road, asked a grant byname of the Winchendon



VERMONT & MASSACHUSETTS R. R. CO. [April,4

Rail-road Corporation, to come down from the State lino in
connexion with the Cheshire Rail-road to join the Vermont and
Massachusetts road in Ashburnham. The latter corporation
opposed this at much length, but finally withdrew opposition,
on air agreement that the Winchendon Rail-road should be lim-
ited to the route from the State line to Winchendon village,
there to unite with the Vermont and Massachusetts Rail-road,
and with the power to construct their road from that point to
the Vermont and Massachusetts road in Ashburnham, if the
latter company should fail to locate their road through Win-
chendon village, &c., within one year from the first day of
April, 1845, and complete the same within two years from the
same date.

A bill was reported according to this agreement, but it was
in its passage in the Senate amended by giving two years in-
stead of one, to locate the Vermont and Massachusetts road to
Winchendon village.

2d. The petitioners then claim, secondly, that, by force ol the
provisions of this Winchendon Rail-road charter, and by virtue
of the act of last year, by which they were relieved from the
forfeiture in case they failed to complete their road to Bald-
winsville as before named, within three years, “ provided any
section of their road, between Fitchburg and Athol, should be
completed within three years of like extent, they supposed
that they obtained the authority, and the Legislature intended
to give them the power to change their location as now prayed
for; but that “ doubts having been suggested” ol the sufficiency
of the power derived from this legislation, they ask a confirm-
atory act “ expressly declaring the right' so to change their
location. This is, in fact, the only ground stated in their peti-
tion.

The Committee think it very clear that there is no such au-
thority given in the two acts of last year. It is equally clear
that there was no such intention in the minds of the Committee
who reported the bills, or of the Legislature who passed them,

or of the petitioners who asked for such legislation. Ihe di-
rectors had not then come to a decision to ask for tire change.
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The sole design was to keep back the Winchendon road till
they could, by further surveys, determine the expediency of the
change; and, if found advisable, to apply to the county com-
missioners lor the change. But, judging rightly, that it was
not in the power of the county commissioners to relieve them
from the lorfeiture for not completing the road to Bald winsville,
they applied for an act to repeal that, in order to give compe-
tent authority to the commissioners to grant the change, if they
should apply. Neither they, nor the Committee, acted inad-
vertently or ignorantly. They obtained precisely what they
asked, and all the power or authority that they intended to
have. By those legal provisions, all objection to the jurisdic-
tion of the county commissioners was removed. They had se-
lected their tribunal; and soon after made the application there
for the change. They had a very full hearing, and, after re-
peated views of the different routes, the prayer was denied.
After this decision, they took the resolution to apply to the
Legislature for the change which was there refused them.

3d. A third reason urged by the petitioners, is, the general
route of their road is expensive and hard, and that the ground
now sought is very eligible, and that the profits of carrying the
business of the Cheshire and Winchendon Road over this
space of seven and a half miles, will be very large, and com-
pensate them for the heavier and less profitable parts of their
own route. They estimate the net profits at an amount equal
to the interest on a capital of f300,000.

This argument seems to the Committee, liable to two deci-
sive answers:—

Ist. If reasonable rates are imposed on the Cheshire travel,
in entering on the Vermont and Massachusetts Road, there
could be no such enormous profits, They ought to pay rea-
sonably for that part of the latter road which they use, having
reference to the cost of that part only. At such rates, the peti-
tioners would obtain a reasonable compensation for the capital
laid out there, and not remuneration for the more expensive
parts of their road, which the Cheshire travel and business has
no occasion to use.
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2d. If, on the other hand, the rates should be set so high as
to give such profits, it would be in the nature of a tribute paid
by one corporation to another, or a tax upon one traveller for
the benefit of another. The man who is travelling to Brattle-
borough gets cheaper fare by imposing a part of the cost of
his road upon another, who is travelling to Keene or Bellows
Falls.

But it is urged, in connexion with this argument, that we
ought to regard the Vermont and Massachusetts Road as being
more essentially a Massachusetts Road, and that we are bound
to take care of Massachusetts people and business, in prefer-
ence to those that use the Cheshire and Winchendon Road,
which are designed more especially for the people of New
Hampshire.

The Committee cannot appreciate the force of this argument.
It would seem to them a most illiberal policy to tax the busi-
ness of New Hampshire, for the privilege of coming into Mas-
sachusetts. The trade of the country benefits the great market
as much, to say the least, as the market benefits the country.
The large business which it is supposed, on both sides, the
Cheshire Road will bring from the rich agricultural regions of
Vermont, and possibly from the lakes and Montreal, to Boston,
is one entitled to favor and encouragement, and should be met
with liberal policy, or at least, with the spirit of fairness that
belongs to the interchange of mutual benefits. If it is our first
duty to take care of our own people, it cannot be that we
should do so at the expense or inconvenience of our neighbors.
These states, especially of New England, are bound together
in too close relations, forming, as they do, one great sisterhood
and family, to make it either wise or expedient to encourage
narrow, local or sectional feelings, in relation to questions of
internal improvements, or the means of intercommunication.

Even if we could be induced to countenance this sectional
policy, this would not be a case for its application. It can
hardly be said that one is more than the other a Massachusetts
Road. Both alike point to Vermont, both alike open new ave-
nues and resources of trade and business to our seaboard and
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markets, and both are built, in nearly the same degree, by Mas-
sachusetts capital.

In one respect, indeed, the proposed change is against the
very Massachusetts feeling urged in its support. By continuing
upon the charter line, the Yermont and Massachusetts Road
will accommodate the business of an important section of the
County of Worcester, which by the change will be left without
rail-road facilities; whereas the town of Winchendon will re-
ceive full accommodation by the Winchendon Rail-road.

4th. But though the petitioners have laid great stress upon
the value of the miles of road prayed for, the ground of
their claim which has had far the greatest weight, and received
most attention from your Committee, is one which yet remains
to be stated.

The petitioners allege that the route by Baldwinsville is
found expensive and almost impracticable, and that the better
route by Winchendon, is a great object of almost vital impor-
tance to them, and is sufficient cause for the change prayed for.
Upon this point, much and very conflicting evidence was given
on the one part, and the other; and, sitting as we do in Boston,
without view of the ground, it is difficult to come to exact
conclusions as to the details of the subject. The evidence, up-
on the whole, seems to establish that the Winchendon line is
preferable, as an engineering route, and could be constructed
at less cost. The principal uncertainty on this head grows out
of differing estimates, as to the expense and mode of crossing
a large and valuable reservoir, belonging to the Fitchburg Re-
servoir Company. The chartered line, as originally intended,
runs directly across this basin of water, of about 4CO acres
superficial area. By the line contended for by the remon-
strants, the grade would be about eighteen feet below the sur-
face of the water, and would not reach the surface till it is
about half way across the reservoir. For the details of this
plan, we can only refer to the printed report of Mr. Borden, the
engineer.

If there were no other mode of constructing the road on the
charter line but by such a passage through the reservoir, we
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should think it too unsafe to be relied upon, except at an un-
reasonable cost. But this line, though much relied on by the
remonstrants, is not admitted by the petitioners to be the only
or best one open to them by their present charter. They pre-
sent to our consideration a line around it, by curves not very
objectionable, and by grades not exceeding those on either of
the others. They say they should lake the line in preference
to the line of Mr. Borden.

Mr. Borden estimates the cost of the Baldwinsville route at
from $19,000 to $29,000 less than the other, according to the
grades on which it is constructed, the maximum not being
greater than on the other. This line being 1| miles shorter
than the Winchendon line, if this plan were considered safe,
and the estimates unquestioned, it would be decisive of the
question. But the weight of the evidence is decidedly against
the sufficiency and safety of the proposed embankments
through the reservoir. Mr. Hayward was selected by the dif-
ferent parties to make a survey and estimate of both lines.
He reported the chartered or Baldwinsville line at $320,716 75
The Winchendon line, . ■ • 304,721) 50

Difference in favor of the Winchendon line, $21,996 75

By his grades, the road would lie entirely above the surface of
the water.

Mr. Edwards, the engineer of the petitioners, estimates the
different lines, exclusive of superstructure, as follows;
The Winchendon line, 13 miles, 2,040 feet, . $242,557 63
Baldwinsville line, by Borden’s lino, through the

reservoir, 11 miles, 4,300 feet, . • • 327,471 68

Difference in favor of Winchendon line, $84,914 05

This difference is principally made by the greater cost estima-

ted by him for the passage of the reservoir.
By the Baldwinsville route around north of the reservoir, 12

miles, 5,015 feet, Mr. Edwards estimates $290,870 52, or dif-
ference in favor of the Winchendon route, $48,312 S9.

From this evidence and much more of like nature, it rvill be
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apparent that the Committee cannot have the means of a very
exact statement of the comparative facilities of the two routes.
But assuming that the Winchendon route is preferable, the
question is, whether the difference in its favor is such as to
outweigh the objections to the change. This line around the
reservoir has been surveyed by only one party. The survey
was a hasty one. Wo must conclude that each party in a con-
troversy like this, without any suspicion of intentional mis-
statement, has been anxious to diminish the expense of his
favorite route, and not unwilling to see difficulties in that which
is opposed to it. The same care and research to cheapen the
route around the reservoir that has been expended on the Win-
chendon would probably considerably reduce this last difference.

Without, therefore, deciding whether the company will find
it most advisable to go across or around the reservoir, it is ap-
parent that the chartered line, on the evidence of the petitioners
themselves, is not impracticable. There seems to be some ad-
vantage in grades, on the westerly inclination, in favor of the
chartered line. Across the reservoir, the difference of more
than one and a half miles would be about a fair compensation
for nearly the difference in expense, but going around the res-
ervoir, the length of the two lines is not essentially different.

Taking the excess of cost at a maximum of about $40,000,
with a fair probability of a reduction to a considerable extent,
we proceed to weigh against that the objections to the altera-
tion.

A portion of the stockholders, residing in Templeton and
Gardner, remonstrate against the proposed change of location
on the ground that they were among the early and most active
projectors of the road; that they have spent time and money
in the enterprise, and subscribed for the stock with the under-
standing and reliance that it would pass through those towns,
and give them the benefits and facilities of a rail-road. The
people of those towns have given the road their countenance
and influence from the beginning; they have large water pow-
er, a great amount of lumber, and are engaged largely in va-
rious branches of manufacturing. In short, they have the ele-
ments of largely increased wealth and prosperity, if, by a rail-

-9
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road, they can have adequate markets opened to them; but
that this amount of public benefit is sacrificed by the proposed
change.

It is not a case where, by a choice of routes, we are to com-
pare two local sections to see which has the best claims to
accommodation at the expense of the other’s claims. Here is
no countervailing advantage to Winchendon—for the continua-
tion of the Cheshire and Winchendon line affords them all the
benefits which they would have by this change. Is this extra
cost, varying in the estimates up to the maximum of $40,000,
sufficient to negative and silence these claims of business and
equity, verging closely on the line of good faith!

Wc fully recognize the principle, that, in a great enterprise
like the Vermont and Massachusetts Rail-road, the minor local
claims must yield to the paramount interests of the whole;
but we cannot go to the extent of admitting that the cxtiemi-
tics of the road alone are to be considered, and the intermediate
location to be made entirely subservient to the long route. Nor
can it be conceded that the wish of the large majority of the
corporation is conclusive of the question. The minority have
rights entitled to consideration and protection from the Legis-
lature in an application like this, in which their interest as
stockholders is of trifling moment compared with the interest
in the sectional and public advantages of the location. In all
such cases, we must decide upon a comparison and balance of
the local and the more general interests, giving a preference
but not undue weight to the latter.

Viewed in this light, we have not seen, in the case of the
petitioners, sufficient cause to warrant the change. They have
their original charter line; it is not found impracticable; it
accommodates those important interests which were specially
in view of the petitioners and the Legislature when the road
was first prayed for and granted; and, in connexion with the
history of this controversy, we think a very decided case
should be made out to warrant the alteration at this late day.

If this application is refused, we consider it a matter ot

course that the prayer of the grantees ol the V iuchcndon Rail-
road to extend their road to Ashburnharn immediately, without
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waiting the limitation of two years provided in their charter,
should be granted of course. There is no longer any wish to
delay and keep back the entry of the Cheshire road into Mas-
sachusetts. That term was made only for the purpose of giv-
ing the Vermont and Massachusetts an opportunity to try this
very question. So far as it was the result of compromise and
consent, the term has already expired for filing the location of
the Vermont and Massachusetts road in that section; and
though the Legislature deemed an amendment reasonable,
extending that time to two years, yet the purpose of the delay
being now at an end, if our views are concurred in by the Le-
gislature, there can be no objection to giving the power imme-
diately to build the Winchendon Rail-road to Ashburnham.

In this connexion, we cannot forbear to state, that there are
some considerations going to show, that in equity, this piece of
road, which is a desirable one to either company, rather belongs
to the Winchendon than the Vermont and Massachusetts Com-
pany. They were the earliest applicants for it, substantially
the same parties who are now carrying on the important enter-
prise of the Cheshire and Winchendon Road, pointed out the
facilities and advantages of the disputed line, surveyed and
estimated upon it, and asked to use it; while those who now
claim it adversely to them, opposed its being used at all, they
themselves seeking their own accommodation in another direc-
tion. We cannot but recognize something approaching to the
equitable right of discovery in their favor. It lies in the direct
line of their general route, and is not in the general line of the
Vermont and Massachusetts Rail-road.

These reasons would seem to the Committee decisive in then-
favor but for the legislative action of last year. The reasons
why that action no longer bars their claim, we have before
given.

The Committee are not satisfied that this change of location
is sought for principally because of the difficulties of construc-
tion upon the route, or any supposed saving of expense, but
mainly for the profits of carrying the business of the Cheshire
route. This reason was strongly put forward and urged by
them, and though it would be desirable and beneficial to them
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in that view, we cannot see any reason for taking it from the
Cheshire and giving it to the Brattleboro’ line of road. We
have doubts whether that line would have been sought by the
latter company at this time, but for the prospect of the Cheshire
and Winchendon Road bringing upon it their business to swell
its value.

The proprietors of the reservoir, also, memorialize the Legis-
lature against the passage of the rail-road over their reservoir,
and especially against the mode of doing it proposed by Mr.
Borden, as rendering it unsafe to their property, and dangerous
to the lives and property of those who are situated below it.
Their remonstrance has received full compensation by the Com-
mittee.

As to injury to the reservoir, it is one to be compensated by
damages in the usual method, and their remedy, in this respect,
is the same which is given by law to all others.

As to the general safety, the Committee are bound to consider
that the rail-road company will not construct the road in an
unsafe, dangerous manner, if they go through the reservoir;
they seem to be sufficiently aware of its difficulties and dan-
gers, and have in fact declared that they have fully determined
on taking the route around it, and are now operating over
mile of this road with a view to that route.

In these views of the majority of the Committee, two mem -

bers have not concurred.
In conclusion, the Committee recommend that the petitioners

have leave to withdraw their petition.
Which is respectfully submitted by order of the Committee.

THOS. HOPKINSON. Chairman.


