
SENATE....]No. 146.

The Joint Special Committee, to whom was referred the Peti-
tion of George R. M. Withington and others, praying for the
removal of James G, Carter, of Lancaster, from his office of
Justice of the Peace for the county of Worcester; the Re-
monstrances of James Hunt and others, and of Benjamin
Whittemore and others, against the granting of said petition :
the Memorial of Nathaniel Rand and others, concerning the
same: and the several petitions of William Pitts, and ot
William D. Whitney and another, praying to have their names
withdrawn from said petition, submit the following

The petition, which became the subject of a somewhat pro-
tracted and laborious examination, contained certain specific
charges of official misconduct, and also an allegation that the
general character of Mr. Carter, for truth and veracity, for hon-
esty and integrity, was bad, and such as to render his continu-

ance in office prejudicial to the interests of the Commonwealth ;
and, for these reasons, the petitioners asked that the Legislature
would undertake to procure the removal of Mr. Carter, either
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by an address of both branches, or by an impeachment. The
committee heard considerable testimony upon each of these
different allegations, and lengthy arguments from learned
counsel.

Some sixty witnesses testified upon the subject of the gen-
eral character of the respondent. Their testimony was conflict-
ing. The committee do not deem it necessary to report or col-
late it, or to do more than express their unanimous opinion,
that the petitioners failed to show that Mr. Carter’s general
character was such as to render any legislative action expe-
dient.

The specific charges of official misconduct are very grave,
and caused the committee much more trouble in coming to a
satisfactory conclusion. It is necessary that these charges
should be stated in detail; which can, however, be done with
brevity.

The petition alleged, and at the hearing it was proved or
conceded, that the respondent, who had been reappointed one
of the Justices of the Peace for Worcester county, in Septem-
ber, A. D. 1842, had been very frequently called on to discharge
the duties of his office, and more particularly in the enforce-
ment of the criminal laws; that, from the 16th of Decem-
ber, 1848, to January 4th, A. D. 1849, he had examined, as
Justice, eighteen or more different complaints; that, upon
many of these, different witnesses testified; and that, in sev-
eral instances, the same witnesses testified upon different
cases, in each of which, fees became due to them, and were
duly allowed by the Court of Common Pleas, upon the taxation
and certificate of the respondent. The bill of costs in these cases
were paid, by the county treasurer, such being the common
course of business, to the respondent, on the 17th February, at
which time he had with him a memorandum of the amount of
fees due him in the county treasury, and the names of the
cases in which they were due, detecting thereby the fact, that,
in one case, no allowance had been made. This case, however,
did not otherwise come into account in the hearing. It was also
alleged in the petition, and was admitted by the respondent, that,
in these bills of costs thus received by him, fees were due as
follows :
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To Benjamin F. Gould, . in 3 cases. $2 74
A. F. Houghton, .

.

. 2 “ 166
Stephen Carter, .

. 3 “ 274
Levi Carter, .

,
. 3 “ 2 74

Andrew Carter, . .
. 4 “ 414

Joseph Bryant, , .
. 3 “ 298

S. H. Turner, . . 2 “ 232
Francis Bolton, . . 3 “ 274
James Needham, .

.
. 3 “ 274

S. A. Fairbanks, . . . 2 “ 274
George Chambers, . 2 “ 274
Nathaniel Alexander, . 3 “ 1 98
Sewall Sargent, .

, 3 “ 182
Edwin Sanderson, . 3 “ 1 98
Oliver Baldwin, . 2 “ 1 32
H. Laughton, . . 3 “ 1 82

These witnesses, (being about one half of the whole number
who testified in the various cases, and about three fourths of
those who had been paid prior to the presentation of the peti-
tion,) in the course of something less than a month from the
time the respondent received the money from the county treas-
urer, received, either personally, or on their proper written
order, certain amounts as the sums due them; thus, —

Benjamin F. Gould, entitled to $2 74 received $1 64
A. F. Houghton, “ 1 66 “ 1 08
Stephen Carter, “ 2 74 “ 1 16
Levi Carter, 11 2 74 “ 1 16
Andrew Carter, :i 4 14 “ 2 32
Joseph Bryant, “ 298 “ 182
S. H. Turner, “ 2 32 “1 16
Francis Bolton, “ 2 74 “ 1 16
James Needham, “ 2 74 1 16
S. A. Fairbanks, “ 274 “ 116
George Chambers, “ 274 11 116
Nathaniel Alexander, 1 98 “ 1 24
Sewall Sargent, “ 182 “ 116
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Edwin Sanderson, entitled to $1 98 received $1 24
Oliver Baldwin, “ 1 32 “ GG
H. Laughton. “ 1 82 “ 1 25

One or two of these witnesses testified, that, when they
called for their fees, they told the respondent the number of
cases in which they had been witnesses, and expressed to him
their belief that the amount received by them was less than
their due : but, on being told by him that they had received all
that was allowed them, they were satisfied. It appeared, also,
that the respondent kept a docket, on which was entered the
cases in question, with the names of the witnesses and the
sums to which they were respectively entitled. On this docket,
also, were quite a number of other cases, both preceding and
succeeding the entries alluded to. When the different wit-
nesses called for their fees, the respondent examined his books
and took upon it the receipt of the witness for the amount paid
him.

In one instance, a witness, Andrew Carter, went for his fees,
and carried the order of another person, Joseph Bryant, who
had been a witness in the same cases with himself. Each
were entitled to fees in three cases, and each received fees in
two cases; but, on examining the docket of the respondent, it
appeared that he paid the witness, Andrew Carter, in one case,
and did not pay, Bryant on his order, though the names of each
were within two lines of each other; and also, that, in another
case, he paid Bryant and did not pay Andrew Carter, though
again the names of each were within a few lines of each other.

It appeared, in another instance, that the respondent, who
was spoken to upon the subject, in the “recess” of town meet-
ing day, when he had not his docket with him, stated, to a
man, that no fees had been allowed his son in a particular
case, though, at that time, fees had been allowed to him, and
were then in the respondent’s hands. It also appeared that no
one of the witnesses, whose fees had been in part withheld,
had called on the respondent after they had been informed that
they had not received all of their fees, either for further payment
or explanation.
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Many other matters were proved or admitted, which it is
not necessary for the committee more particularly allude to or
report.

On behalf of the petitioners, it was contended, that, from the
mere statement of the above facts, one could not avoid the con-
clusion, that the respondent wilfully deceived the witnesses
who called for their fees, and designedly withheld their fees.
That such a series of events, in so short a time, and all bearing
a particular character, could not be supposed to be a series of
accidents; and that the well-known and justly deserved repu-
tation of the respondent for skill and experience in business
affairs, forbad such an inference.

On the other hand, it was urged, that there was nothing
proved to show that these underpayments were not accidental.
That the notoriety of the facts, the perfect ease with which any
one could prove every thing touching the matter, forbad such a
conclusion. That the insignificance of the sums detained, also,
forbad it; more particularly that the recent law, which makes
it the duty of justices of the peace to pay over to the county
treasurer all fees not claimed within a certain time, took away
all inducement for the commission of the offence with which he
was charged. And further, that it could not be supposed that
the respondent would commit such an offence knowingly, when
he was well aware that he was surrounded by persons who
were extremely inimical to him, and panting for an opportu-
nity to catch and overthrow him.

The committee do not regard these views of the respondent’s
counsel as entirely satisfactory, though deserving great weight.
The circumstances proved by the petitioners, or admitted, are
suspicious. Yet we are bound to say, that no official miscon-
duct has been proved with sufficient legal certainty. A reason-
able doubt of the guilt of the respondent exists. There has not

been proved in the case a “ guilty knowledge” on the part of
the respondent. As he may be innocent, we are bound by the
sound principle of law to suppose and declare him so. The
committee, therefore, recommend no action by the Legislature
against Mr. Carter.

In the course ofour investigation, many very important ques-
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tions of constitutional law arose, of which we make no report;
and as to which we desire to express no opinion, the general
conclusion to which we have arrived, rendering it unnecessary.

In conclusion, the committee recommend that the petitioners
have leave to withdraw their petition.

For the Committee,
A. H. NELSON.

Senate, April 17, 1849.

Accepted, and ordered to be printed.

Sent down for concurrence.

CHAS. CALHOUN, Clerk.

House of Representatives, April 18, 1849.
Concurred.

C. W. STOREY. Clerk.


