
SENATE....:No. 158.

House of Representatives, February 28, 1849.

Ordered, That Messrs. Boutwell, of Groton,
Upham, of Salem,
Kellogg, of Pittsfield,
Stowe, of Springfield, and
Allen, of Shrewsbury,

with such as the Senate may join, be a committee, to consider
the powers of the Legislature, under the constitution, in regard to
the government of Harvard University; and whether, within
the limits of those powers, any legislation is necessary to ren-
der that institution more beneficial to all the people of the Com-
monwealth.

Sent up for concurrence.

C. W. STOREY, Clerk.

In Senate, March 1, 1849.

Concurred; and Messrs. Giles' and Bullock are joined.

CHAS. CALHOUN. Clerk.

(Eommontealtlj of jTlaßsartniscttß.
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Senate, April 25, 1849.

Rhe Joint Special Committee, instructed by an order of the
House of Representatives, dated February 28, 1849, “to
consider the powers of the Legislature, under the constitu-
tion, in regard to the government of Harvard University ;

and whether, within the limits of those powers, any legisla-
tion is necessary to render that institution more beneficial to
all the people of the Commonwealth,” have attended to that
duty, and

The powers of the Legislature over the government of Har-
vard University have never been judicially defined and settled,
and it is, therefore, impossible to draw the line which limits
those powers, with unquestionable certainty.

The acts of the Legislature, until declared void by a court
of competent jurisdiction, must be considered as the best evi-
dence of its powers.

The constitution of Massachusetts, established in 17S0, chap-
ter v. section 1, confirmed the president and fellows of Harvard
College, and their successors, in their corporate capacity, in all
their rights and estates; and declared that “the governor,
lieutenant governor, council, and senate of this Commonwealth,
with the president of Harvard College for the time being, to-
gether with the ministers of the congregational churches in the
towns of Cambridge, Watertown, Charlestown, Boston. Rox-
bury, and Dorchester, shall be, and hereby are vested with all
the powers and authority belonging, or in any way appertain-
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Jllg, to the overseers of Harvard College : provided, that noth-
ing herein shall be construed to prevent the Legislature of this
Commonwealth from making such alterations in the govern-
ment of the said university, as shall be conducive to its advan-
tage, and the interest of the republic of letters, in as full a
manner as might have been done by the Legislature of the late
province of the Massachusetts Bay.”

The corporation and overseers constitute the government of
the university; and the Legislature of the State may make
such alterations in the government of the university as shall
be conducive to its advantage, in as full a manner as might
have been done by the Legislature of the province, before the
constitution was established.

The question is, what alterations in the government of the
university can the Legislature rightfully make 7 This ques-
tion must be answered by a sketch of the legal relations of the
State to the college, from its foundation to the present time.
Results only can be stated within the limits of this report.

1628. The colony charter, granted by Charles the First, in
1628, authorized the governor and council of the Massachu-
setts Bay, in New England, in general court assembled, to
make all manner of wholesome laws and ordinances for the
welfare of said company, “ whereby,” in the language of the
charter, 11 the inhabitants there may be so religiously, peacea-
bly and civilly governed, as their good life and orderly conver-
sation may win and incite the nations of the country to the
knowledge and obedience of the only true God and Saviour of
mankind, and the Christian faith, which, in our royal inten-
tion, and the adventurers’ free profession, is the principal end
of this plantation.”

All laws and orders, so made and published in writing, were
to be duly kept and put in execution, according to their true
intent and meaning, for which the charter was made a suffi-
cient warrant. The king did not reserve a right to disallow,
in council, the acts of the general court of the company ; they
were valid, unless contrary or repugnant to the laws of the
realm of England.

1630. The company and its charter were in England, In
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1629, it was determined to settle the government and patent of
the company, in New England. This was accomplished in
1630, and the first court of assistants was holden at Charles-
town, August 23, and the first general court of the colony was
holden in Boston, October 19, 1630, after the transfer of the
charter from England to New England.

1636. The general court founded the college in 1636, by a
grant of four hundred pounds.

1637. In 1637, the general court appointed six magistrates
and six elders, to take order for the college, at Newtown ; and,
in 1638, the name of Newtown was changed to Cambridge;
and, in the same year, John Harvard bequeathed one half of
his property, and his entire library, to the college, and the gen-
eral court ordered that the college should be called Harvard
College.

1640. In 1640, the magistrates and elders appointed Henry
Dunster the first president of the college, Nathaniel Eaton
having been the first master, and, in the same year, the general
court granted the ferry, between Boston and Charlestown, to
the college. At this period, the college property was owned
by the colony, and was managed under the authority of the
general court by a committee of the magistrates and elders.

1641. In 1641, the general court passed an order, that “no
man’s goods or estate shall be taken away from him, nor any
way endamaged, under color of law or countenance of au-
thority, unless it be by virtue or equity of some express law of
the country warranting the same, established by a general
court, and sufficiently published.”

1642. In 1642, the general court established, by an order, a
board of overseers of the college, consisting of the governor
and deputy governor for the time being, and all the magistrates
of the jurisdiction, together with the teaching elders of Cam-
bridge, Watertown, Charlestown, Boston, Roxbury, and Dor-
chester, and the president of the college for the time being,
with full powers to govern the college and manage its prop-
erty, by a majority vote of members present, subject to an
appeal to the full company of overseers, who were to stand
accountable to the general court. There remains a record of
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ut ono Meeting of the overseers, under this order, on the 27th

°f the 10th month, 1643, when, among other transactions, a
college treasurer was appointed, and a seal established.

1616. In 1(346. the general court, in an address to Parlia-
ment, containing a comparison between the fundamental laws
and customs of England, beginning with Magna Charta, and
the corresponding laws and customs of the colony, stated,
"that, as the supreme authority in England is in the high
court of Parliament, so the highest authority here is in the
general court, both by our charter and by our own positive
laws.”

1650. In 1650, the general court, on the petition of Presi-
dent Dunster, granted the college a charter, making it a corpo-
ration, with perpetual succession, by the name of the Presi-
dent and Fellows of Harvard College, to consist of seven
persons, inhabitants of the bay, to wit, a president, five fellows
and a treasurer, naming them, with power, by the presence
and consent of the overseers, to elect a new president, fellows,
and treasurer, from time to time, and with power to acquire
lands not exceeding five hundred pounds per annum, and per-
sonal property, without limit, to the use and behoof of the
president, fellows, and scholars, of the college, together with
other valuable powers, authorities, rights, liberties, privileges,
immunities, and franchises in the charter mentioned.

1654. In 1654, President Dunster resigned his office, by a
letter addressed to the general court; and, in the same year,
the court ordered that there should be yearly levied, by addi-
tion to the county rate, one hundred pounds, to be paid by the
treasurer of the colony to the treasurer of the college, for the
behoof and maintenance of the president and fellows, to con-

tinue during the pleasure of the colony.
1656. In 1656, the general court authorized the president

and fellows of Harvard College for the time being, or the major

part of them, to punish, according to their best discretion, all

misdemeanors of the youth in their society, either by fine or

whipping in the hall openly, not exceeding ten shillings, or ten

stripes for one offence.
1657 In 1657. the general court, in answer to the proposals
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of the overseers, amended the charter of 1650, by authorizing
the corporation to make by-laws, and transact other urgent
business, without the previous consent of the overseers, subject,
however, to their final control.

1672. In 1672, the general court ordained and enacted
another charter for the college, with the former powers, and
changing the name of the corporation to “ The President, Fel-
lows, and Treasurer of Harvard College,” naming the persons
who should fill those offices, and granting criminal jurisdiction
over certain offences, when committed by inferior officers and
members of that society; and requiring that all persons legally
expelled from the college should leave Cambridge within ten
days, unless their parents resided there. The college never
accepted, or acted under, this charter.

1673. In 1673, the general court, by an order, made an
addition to the corporation.

1674. In 1674, the general court, on account of the lan-
guishing condition of the college, summoned into their presence
the corporation, overseers, president and students, and after a
full hearing passed a vote—“ that if the college be found in the
same languishing condition at the next session, the president is
concluded to be dismissed without further hearing.”

1684. In 1684, by a decree in the English court of chance-
ry, the colony charter of 1628 was cancelled, vacated and anni-
hilated, and the liberties of the colony were seized into the
king’s hands, whereby the college charters of 1642, 1650, and
1657, granted under the colony charter, ceased to be a suffi-
cient warrant for any further exercise of the corporate powers
of the college.

1685. In 1685, King James, by commission, appointed Jo-
seph Dudley, a native of Massachusetts, president of New
England. The commission was renewed in 1686; and the
ancient ordinances of the general court were declared to be
in force, and the laws and customs of the colony were con-
tinued.

1686. In 1686, Joseph Dudley as president, and William
Stoughton as vice president of New England, vested the gov-
ernment of the college in Increase Mather as rector, and John
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everett and Thomas Brattle as tutors, in that institution.
11 ey ' vas superseded by Sir Edmund Andros, under a new

commission from the king for the government of New Eng-
-1 > with instructions to continue in force the former laws

0 the country, not inconsistent with his commission, until
other regulations should be established by the governor and
council.

16SS. In 168S, Andros appointed William Hubbard rector
of the college. The president of the colony frequently inter-
fered with the government of the college, until the province
charter of William and Mary was granted in 1691—and after
that, down to 1707, the governors of the province assumed the
whole control of the organization of the college, without effect-
ually depriving it, however, of its property or chartered rights.

1691. In 1691, the colony became a province, under the
charter granted in that year by William and Mary, in which,
after a recital of the former charters, and the decree in chancery
annulling them, among many other things, it is provided as
follows ;

—“ We do, for us, our heirs and successors, grant and
ordain, that all and every such lands, tenements and heredita-
ments, and all other estates which any person or persons, or
bodies politic or corporate, towns, villages, colleges or schools,
do hold and enjoy, or ought to hold and enjoy, within the
bounds aforesaid, by or under any grant or estate duly made
or granted by any general court formerly held, or by virtue of
the letters patent hereinbefore recited, or by any other lawful
right or title whatsoever, shall be by such person or persons,
bodies politic or corporate, towns, villages, colleges or schools,
their respective heirs, successors and assigns, hereafter held
and enjoyed according to the purport and intent of such re-
spective grant, under and subject, nevertheless, to the rents and
services thereby reserved or made payable, any matter or
thing whatsoever to the contrary notwithstanding. And no

grants or conveyances of any lands, tenements or heredita-

ments, to any towns, colleges, schools of learning, or to any

private person or persons, shall be adjudged void for any defect
of form, but the same shall be in force, according to the laws of
the province, in the same manner as if the decree repealing the
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colony charier had not passed. And further we will, and by
these presents for us, our heirs and successors, do ordain and
grant, that there shall and may be convened, held and kept by
the governor for the time being, upon every last Wednesday in
the month of May, every year, forever, and at all such other
times as the governor of our said province shall think fit and
appoint, a great and general court or assembly, which said
great and general court or assembly shall consist of the gover-
nor and council, or assistants for the time being, and of such
freeholders of our said province or territory, as shall be from
time to time elected or deputied by the major part of the free-
holders, and other inhabitants of the respective towns or places,
who shall be present at such elections—having a freehold
within said province of forty shillings per annum, or other
estate to the value of forty pounds sterling ”—“And for the
greater ease and encouragement of our loving subjects, inhabit-
ing our said province or territory of the Massachusetts Bay,
and of such as shall come to inhabit there, we do by these
presents, for us, our heirs and successors, grant, establish and
ordain that forever hereafter there shall be a liberty of con-
science allowed, in the worship of God, to all Christians (except
papists) inhabiting, or which shall inhabit, or be resident
within our said province or territory.”—“And we do further,
for us, our heirs and successors, give and grant to the said
governor, and the great and general court or assembly of our
said province or territory, for the time being, full power and
authority from time to time to make, ordain and establish all
manner of wholesome and reasonable orders, laws, statutes and
ordinances and instructions, either with penalties or without,
(so as the same be not repugnant or contrary to the laws of
this our realm of England) as they shall judge to be for the
good and welfare of our said province or territory, and for the
government and ordering thereof, and of the people inhabiting,
or who shall inhabit the same, and for the necessary support
and defence of the government thereof, —provided, that in pass-
ing all such laws, &c., the governor of our said province or
territory of the Massachusetts Bay, in New England, for the
time being, shall have the negative voice, and, without his
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consent, in writing, no such laws shall be of any force; and
provided, said laws shall be sent, by the first opportunity after

6 rnak ‘og thereof, under the public seal, to us, our heirs andsuccessors, for approbation or disallowance, in privy council,
ah d it disallowed within three years from the time of presenta-
tion, shall thenceforth cease and determine, otherwise shall
remain in full force until repealed by the general court.”

1692. In 1692, the local laws of Massachusetts Bay were
continued in force, by an act of the general court, to the tenth
day of November of that year; and before that period had
expired, the same laws were continued in force by another act
of the court, until further order.

1692. In 1692, the general court granted a new charter to
the college, increasing the number of corporators to ten, naming
them, with the former powers and immunities, and the addi-
tional power to confer degrees after the manner of the universi-
ties in England, —and dispensing with the board of overseers
altogether. The government of the college was immediately
organized, and continued to act under this charter, until July
6th, 1696, when information was received that the charter had
been disallowed by the crown. While the charter was in force,
however, the corporation had confirmed the former laws of the
college.

1693. In 1693, the general court voted “that the president
of Harvard College, for the time being, shall reside there, as
hath been accustomed in times past.”

1695. In 1695, the house of representatives voted that they
“desire Mr. Mather to go and settle at the college, that the col-
lege may not be destitute any longer of a settled president; that
if he take up with this proposal, he shall be allowed annually
one hundred and fifty pounds; but if said Mr. Mather do not
settle there, then that the corporation do propose some other
meet person to the general court, who may be treated with to

settle there, that the college may no longer be destitute of a set-

tled president.”
1696. Iu 1696, the college being without any charter in

force, Lieutenant Governor Stoughton reorganized its govern-

ment’ by appointing the former president, fellows and treasu-
-2
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rer “ to continue and proceed in the institution and government
of the house, and in the management of the estates of the col-
lege, according to the late rules of said college, until his majes-
ty’s further pleasure shall be known, or a legal settlement of
said college shall be obtained.” Under this appointment, the
corporation met and voted “that the obtaining a charter of in-
corporation for the college would be of singular advantage to
the churches of New England, both in present and after times,
and that while it continued as at present, an unhappy settle-
ment of it might be feared, donations be obstructed, and its
present stock endangered;”—and, in conformity with this vote,
a new charter was introduced and passed by the council of the
province, December 17, 1696, by which the number of the cor-
poration was increased to sixteen, who were named, and the
tenure of a fellowship, with a salary, was limited to ten years;
and the fellows were made removable by the corporation, for
disability or misdemeanor, with the right of appeal to the visit-
ors, who were to be the governor and council of the province
for the time being, —and the usual powers and immunities were
granted to the college. This charter was not passed by the
house of representatives.

1697. In 1697, the general court granted the college another
charter, increasing the number of corporators to seventeen, and
limiting the tenure of a fellowship, with a salary, to seven
years; and providing that a vice president should be elected
annually; and conferring the usual powers and immunities of
the preceding charters, with some variations. The corporation
held their first meeting, under this charter, July 13, 1697. The
charter was disallowed by the crown.

1698. The general court voted, December 3, 1698, that the
president of Harvard College should reside at Cambridge.

1699. In 1699, the general court granted the college another
charter, increasing the number of corporators to seventeen,
naming them, and making seven, with the president and vice
president, a quorum, excepting for the election and displacement
of members, and the making of statutes, orders and by-laws,
which required a majority of the whole number;—the tenure of
a fellowship, with a salary, was limited to seven years, and the
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power of visitation was reserved to his majesty, and his gov-
ernor or commander in chief for the time being. This charter
%vas not approved by the governor.

1~00. In 1700, the general court agreed to a charter of in-
corporation for Harvard College, to be solicited of his majesty,
providing for a corporation of seventeen members, to wit, a
president, vice president, and fifteen fellows, and containing the
usual provisions of preceding charters somewhat modified,—
the treasurer not being included in the corporation. This char-
ter was not granted by the king. During its preparation, the
house of representatives, by vote passed June 2S, 1700, claimed
a right to have the corporation nominated in the same manner
as councillors were elected, to wit, by joint vote in convention,
which would secure to the house the majority. This right was
denied by the council. The house then nominated the presi-
dent, vice president and fellows, and the council concurred in
the usual form. The general court then passed a vote, vesting
in Increase Mather, as president, Samuel Willard, as vice pres-
ident, and the other persons named as fellows in the charter,
the general care and superintendence of the college. But be-
fore the president and fellows receiving a salary had removed
to Cambridge to take charge of the college, the house of rep-
resentatives passed a vote, devolving the whole power relative
to the settlement of the college, until the next assembling of the
general court, upon the honorable the council. 'Die president
and fellows of Harvard College was the only corporation in the
province during the seventeenth century, —hence it was called
“ the corporation.”

17(11. In 1701, the general court transferred the charge of
the college to vice president Willard, because president Mather
disregarded their repeated votes requiring him to reside at

Cambridge.
1707. In 1707. Mr. Willard having deceased, John Leverett

was chosen president of Harvard College; and the general
court accepted his election, and granted him a salary of one

hundred and fifty pounds per annum, by the following votes ;

u y o ted that the said election be accepted, and that Mr.

Leverett be desired and empowered to take the care and gov-
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ernment of the college, as president accordingly.” “In coun-
cil, Thursday, December 4th, 1707. The governor and coun-
cil, having accepted and approved the choice made by the
fellows of Harvard College in Cambridge, of Mr. John Leverett,
to be present president of the said college to fill up that vacan-
cy,—propose that the house of representatives consider of and
grant a suitable salary, to be paid to the said president annual-
ly, out of the public treasury, for his encouragement and sup-
port during his continuance in said office, residing at Cam-
bridge, and discharging the proper duties to a president belong-
ing, and entirely devoting himself to that service.

“ And inasmuch as the first foundation and establishment of
that house, and the government thereof, hath its original from
an act of the general court, made and passed in the year one
thousand six hundred and fifty, which has not been repealed or
nulled; the president and fellows of the said college are directed
from time to time to regulate themselves according to the rules
of the constitution by the said act prescribed; and to exercise
the powers and authority thereby granted for the government
of that house and support thereof—Voted. Sent down for con-
currence. Isa. Addington, Secretary.

“In the house of representatives, December oth, 1707.
Read and concurred, and voted that the sum for salary be one
hundred and fifty pounds. John Burkill, Speaker.

“ Agreed to in council, 6th December, 1707.
Isa. Addington, Secretary.

“ Consented to. J. Dudley.”

This vote, not being considered a law, order, statute, or ordi-
nance, in the sense of the province charter of 1691, was not
sent to England for the sanction of the crown ; and thus the
college charter of 1650 was revived by the authority of the pro-
vincial legislature alone, and is now in force, having been con-
firmed by the constitution of the Commonwealth in 1780.

1708. In 1708, conformably to the vote reviving the charter
of 1650, the number of the corporation was reduced to seven.

1718. In 1718, a suit in the common law courts for a matter
that had been decided by the corporation and overseers, was
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dismissed ou the ground that it was already adjudicated, ac-
cording to the charter of Harvard College.

H-23. In n memorial presented to the general conn, in 1/23,
lj y die corporation of Harvard College, after claiming the light
to elect, and remove, upon occasion, themselves and all officers
of the college, they remark, that the government of the prov-
ince, in forming new charters, had enlarged the corporation to

the number of ten, and of seventeen, and named the governor
and council as visitors; and then add, “ we should be heartily
glad, and think it much for the safety of the college, if the hon-
orable court could, in their wisdom, think it proper to enlarge
the corporation to twice its present number, or more, because of
the large powers with which we think it entrusted.

1725. In 1725, a committee of the house of representatives
was appointed to inquire into the revenues, appropriations, and

expenditures of the college, and make report at the next session.

1727. In 1727, Dr. Culler and Mr. Myles having claimed,
and been refused, a seat in the board of overseeis, under the

act of 1642. appealed to the general court, in virtue of the last

clause in said act, to wit:—“or stand accountable therefor to

the next general court;” and the general court heaid them,
and confirmed the rejection of their claims by the overseeis.

1742. In 1742, the overseers claimed and exercised the right
to remove a member of the corporation. After twelve special
meetings, the overseers, by a vote passed April 1, 1742, re

moved Nathan Prince, a member of the corporation, from al

offices in relation to the college. Prince maintained that the

power to remove from the corporation an obnoxious member,

was exclusively vested in the general court, but this position

was not allowed. ,

1775 In June, 1775, the provincial congress, as the gen

court was then called, in session at Watertown, passed a re-

solve that the rooms in Harvard Hall, occupied by the li-

brary and philosophical apparatus, should be cle^ ed l°r e

use of the troops; and on the same day, June lu h, the con-

gress authorized as many of the overseers as could be called to-

l her under the circumstances of the college and the country,

Tmukac. any impor.an. mauers, in the same manner and ,0
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all intents and purposes, as the whole body of the overseers
might do, if present. And on the 3d of September in the same
year, the congress recommended to the corporation and over-
seers not to appoint persons governors and instructors, whose
political principles they could not confide in ; and to inquire
into the principles of those in office, and dismiss those who, by
their past or present conduct, appeared to be unfriendly to the
liberties and privileges of the colonies.

1779. In 1779, October 7th, a committee of the corporation
reported to that body the leading facts of the constitutional
history of the college, with a draft of articles first and second
of the fifth chapter of the constitution of Massachusetts, which
were approved by the corporation and overseers, and presented
to the convention which formed the constitution, and adopted
without alteration.

1780. In 1780, the constitution of Massachusetts was estab-
lished, the fifth chapter of which confirmed the corporation in
all its rights and properties, and created a new board of over-
seers, with a proviso, that the Legislature might alter the gov-
ernment of the university, as it is therein called, for its benefit,
in as full a manner as the provincial legislature might have
done, and made it the duty of legislatures in all future periods
to cherish its interests.

1789. In 1789, the constitution of the United States was
ordained and established, by which it is provided, article I,
section 10, that “no state shall pass any law impairing the
obligation of contracts.” And the supreme court of the United
States have decided that a charter, whether granted before or
after the Revolution, is a contract within the meaning of the
constitution, and cannot be altered or impaired by state legis-
lation, unless it contain within itself a provision that it may be
altered, as is the case with the charter of Harvard College,
ratified and confirmed in the fifth chapter of the constitution of
the Commonwealth, with the proviso before cited.

1791. The general court, from the foundation of the college,
made frequent grants for the erection of its buildings, and the
support ot its president, professors, and instructors, down to
1791, when a vote was passed that it was not expedient to
make any grants to college officers.
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the accession of every provincial governor, the corpora-
|'° u s°licited his patronage by a formal address, invited him to

16 college, and received him there with great respect and cere-
mony.

ISIO. jn iB|o, notwithstanding (he overseers were estab-
lished by the constitution, the legislature, acting under the
pror iso before named, passed a law, altering the board of over-
seers, by adding thereto the speaker of the house of repre-
sentatives, and taking therefrom the senate, excepting the
president, and by substituting thirty elective members, to wit,
fifteen ministers of congregational churches and fifteen laymen,
all inhabitants of the State, instead of the ministers of the
congregational churches in the towns of Cambridge, Water-
town, Charlestown, Boston, Roxbury, and Dorchester. This
law authorized the overseers to remove for cause, any member
of the elective part of the board, and to fill vacancies therein.
It was provided that the law should take effect when accepted
by the overseers and the president and fellows of Harvard
College. It was accepted, and the new board of overseers was
organized and acted under it. The law was opposed on its
passage through the legislature as being unconstitutional.

1812. In 1812, the legislature passed an act which repealed
the law of 1810 and restored the board of overseers to its for-
mer constitution, and required that the record of the doings of
the board and of the corporation, under the act repealed, should
be laid before the restored board of overseers, and contained no
provision for the consent of the college. Against the passage
of this act, the corporation and overseers remonstrated, on the
following grounds :

1. Because the power to alter the government of the uni-
versity. reserved in the constitutional proviso before named,
was limited to alterations in the board of overseers, and could
not be exercised for that purpose without the consent of the
overseers and the corporation.

2. Because the rights of the college government have the
same foundation as the powers of the legislature, to wit, the
constitution of the Commonwealth.

3. Because the provincial legislature could not have made
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the alterations proposed in the act, without the assent of the
existing college government, as the college was recognized by
the same province charter of 1691, by which the provincial
legislature was created.

4. Because the corporation was subject only to the control of
the overseers designated by the charter, and to none others,
without its consent.

5. Because no authority is competent to alter the powers of
the corporation, unless it can lawfully annihilate the corpora-
tion itself.

6. Because the provincial legislature could not alter the
powers of the corporation without its consent, unless it could
rightfully repeal its own grants.

7. Because the general court had frequently enlarged, but
never abridged, the powers of the college government.

8. Because the college government held their rights and pow-
ers by a permanent tenure, subject only to the implied condition
of a faithful execution of the chartered trust, —and could not
be deprived of them, except by their own consent, or by some
legal process founded on a charge of misbehavior.

But the act passed and took effect without the consent of the
government of the university, which acquiesced in obedience to
the law, but reserved all rights to test its validity by a judicial
decision ; which has never been done.

1814. In 1814, the legislature passed another act, which
repealed the act of 1812, and restored the board of overseers
created by the act of 1810, and added thereto the senate of the
Commonwealth, and vested in the new board all the powers
granted by the last named act, —and it was provided that this
act should take effect when the overseers constituted by the act
of 1810, and the president and fellows of Harvard College,
should agree to accept its provisions. The board of overseers,
as constituted under this act, remains to the present time ; and
consists of eighty-three members, forty-two of whom are an-
nually elected by the people of the Commonwealth, to wit, the
governor, lieutenant governor, and the senate, and nine by
the senate and house of representatives, by joint ballot, to
wit, the councillors ; and one by the house of representatives,
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the speaker;—and one is elected by the corporation, to
1

> the president of the college; and thirty by the board of
verseeis themselves, when vacancies occur.

' In 1814, the legislature authorized the president and
" s Harvard College to hold lands within this Common-

WGH 1 f It
j . ’ eclual to the clear yearly value of twelve thousand dol-

’. ln a<ldition to what they were then authorized to hold,and in addition to the public buildings of the university; and
tit the same year the legislature granted ten sixteenths of the
lassachusetts bank tax for ten years to the college. From

this grant the college realized one hundred thousand dollars.
1819. In 1819, the legislature passed an act entitled an act

in furtherance of good discipline in the colleges of the Com-
monwealth, forbidding the sale of drink, &c., to students on
credit, without the consent of the college authorities, under the
penalty of a fine to be recovered by the college corporation, one
half thereof to its own benefit, and the other half to the benefit
of the poor of the town.

1827. In 1827, the legislature passed an act to provide for
the instruction of youth. A part of the third section of this
act is as follows :—“ Be it further enacted, that it shall be, and
hereby is made the duty of the president, professors, and tutors
of the university at Cambridge, and of the several colleges in
this Commonwealth, preceptors and teachers of academies, and
all other instructors of youth, to take diligent care, and to exert
their best endeavors, to impress on the minds of children and
youth, committed to their care and instruction, the principles of
piety, justice, and sacred regard to truth, love to their country,
humanity and universal benevolence, sobriety, moderation and
temperance, and those other virtues, which are the ornament
of human society, and the basis upon which the republican
constitution is founded. And it shall be the duty oi such in-
structors to endeavor to lead those under theii care, as their
ages and capacities will admit, into a particular understanding
of the tendency of the above mentioned virtues, to preserve and
perfect a republican constitution, and to secure the blessings of
liberty, as well as to promote their future happiness, and the
tendency of the opposite vices to slaveiy and ruin.

3
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IS3G. The Revised Statutes, passed in 1836, ch. 23, sect. 7,
contain substantially the same provisions.

1847. In 1847, the legislature passed a resolve, providing
for the payment to the president and fellows of Harvard Col-
lege, the sum of six hundred and sixty-six dollars and sixty-six
cents per annum, for the annuity secured to the college, in the
charter of the proprietors of Charles River Bridge, to continue
as long as said annuity was to be continued, as a substitute for
the ferry ; and the further sum of three thousand three hundred
and thirty-three dollars and thirty-three cents, in full satisfac-
tion of all arrearages of said annuity due and unpaid since the
said bridge, and the franchise thereof, had become the property
of the Commonwealth.

The general court of the colony reserved to itself unlimited
control over the affairs of the college, under the charter of 1642,
and was in practice the court of last appeal, to settle all college
matters. In a law of 1671, after the charter of 1650, the gener-
al court call the overseers “our overseers of the college.”

Daring the attempts to obtain new charters under the provin-
cial administration, the college was governed conformably to
the successive charters enacted by the provincial legislatures,
until information was received that they had been disallowed
by the crown. While no acts were in force, the general court
passed temporary orders, empowering the persons therein named
to govern the college.

In a remonstrance addressed to governor Bernard, in 1762,
against founding a new college in the county of Hampshire, the
overseers remark, that “ Harvard College is properly the college
of the government, it having been established, and all along
patronized, by the legislature.”

The convention which met in 1820, to revise the constitution
of the Commonwealth, proposed to the people an article con-
cerning Harvard College, as follows ;—“ The rights and priv-
ileges of the president and fellows of Harvard College, and the
charter and constitution thereof, and of the board of overseers,
as at present established by law, are hereby confirmed, with
this further provision, to wit: that the board of overseers, in the
election of ministers of churches to be members of said board,
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not hereafter be confined to ministers of churches of any
Particular denomination of Christians.” The corporation and
overseers assented to this amendment of the constitution of the
college, hut the people rejected it, by a vole of eight thousand
and twenty in its favor, and twenty thousand one hundred and
twenty-three against it.

In chap, vi, article ii, of the constitution, it is declared, “that
no person, holding the office of president, professor, or instruct-
or, of Harvard College, shall, at the same time, have a seat in

the senate or house of representatives.”
The object of the foregoing sketch of the acts of the legisla-

ture, and of the people, relating to Harvard College, is to show
what the legislature can do, by showing what it has done, to

control the government of that institution. This course, though
tedious, is the only safe one, in default of judicial decisions upon
the relative rights and powers of the state and the college.
There are some general principles of law, however, which may

aid the judgment in coming to right conclusions upon the sub-

ject of enepuiry. The most material are the following.
1. No subject shall be deprived of his property, immunities,

or privileges, but by the judgment of his peers, and the law of

the land.— Constitution of Mass., Part 1., Art. XII.
2 It is not within the legislative power to take rights,

property, and franchises from one, and grant them to another.

3. Upon a change of government, corporate privileges, in-

consistent with the new government, may be abolished.
4 The British parliament can abolish corporations; but the

crown cannot abolish a corporation, or give it a new organiza-

tion or alter any of its powers or privileges, without its consent.
- Before the constitution of the United States was esta fl-

ushed, a state might repeal a charter, unless restrained by Us

own constitution. , ,

(3, A charter is a contract between the grantors and the

Bra
-

Ute 'rl,e identity of a corporation consists in its artificial
' .

r nowers and franchises, and not in Us members.r CTh’e legislature, unless restrained by the constitution,

can' alter and abolish all corporations of a public nature, be-
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cause the corporators have no private beneficial interest in their
property and franchises.

9. All the colleges in the United States have one common
principle of existence under the constitution of the United
States, to wit, the inviolability of their charters, so far as not
affected by inherent conditions for alteration by state legisla-
tures.

10. The first section of the fifth chapter of the constitution
of 1780. relating to Harvard College, is a contract between the
people of the State and the college, and is secured beyond the
power of the legislature and the people, by the constitution of
the United States, except so far as it may rightfully be altered
in virtue of the proviso therein contained, or by the consent of
the college.

11. The first benefactor, and he alone, is the legal founder
of a charity, and, as such, possesses all the visitatorial powers,
which he may exercise himself, or vest in others, according to
his pleasure.

Whether the legislature can alter the government of Harvard
College without its consent, is a question of law, never yet
settled by a court of competent and final jurisdiction. The pro-
viso before mentioned, in the first section of the fifth chapter
of the constitution, brings the government of the college within
legislative control; and legislative power, within its constitu-
tional sphere, is essentially unconditional and supreme.

SUMMARY.

1. The general court of the colony, by the grant of 1636,
and the orders of 1637 and 1642, founded the college, and
vested the powers of visitation and government in overseers ac-
countable to the court; and, by the acts of 1650 and 1657, the
court established the corporation, and vested the property and
the government of the college in them, subject to the counsel
and consent of the overseers.

2. The genera] court of the colony, and of the province,
from 1657 down to the establishment of the constitution of the
Commonwealth in 1780, by successive acts, orders, and votes,
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slanted several new charters,—nominated the corporators, al-
tered their number from seven to ten, sixteen, and seventeen,
ai *d back again to seven,—limited the tenure of office for a part
°f them, to ten and to seven years, and again removed such
limitation,—altered the governmental powers of the college,
and changed the overseers in number and character, including
tenure of office, and, in one instance, in 1692, dispensed with
them altogether. Some of these alterations were made with, and
some without, the consent of the college; but all were finally
acquiesced in. Since the establishment of the constitution, the
legislature of the Commonwealth, by the acts of ISIO, 1812,
and 1814, have three times radically altered the organization
and character of the overseers, twice with the consent of the
college, and once against its remonstrance.

3. The present charter of Harvard College consists of the
acts of 1642, 1650, and 1657, and the vote of 1707,and the first
section of the fifth chapter of the constitution of the Commons-
wealth, established in 1780, and the act of the legislature, of
1814, before cited :—-with an inherent condition for alterations
in its government, by the legislature,—but in all other respects
fixed, beyond control or change, without its own consent. And,
under this charter, not a law can be established for the govern-
ment of the college,-—not a vacancy can be filled in the over-
seers or corporation, —not an officer of instruction or govern-
ment can be finally elected, without the action and consent of
the overseers, a majority of whom are annually chosen by the
people of the Commonwealth.

CONCLUSION.

Under the present constitution of the college, the corpora-
tion. consisting of seven members, with perpetual succession, is
a body larae enough for conservative counsel, and not too large
for prompt and responsible action. The board of overseers,
consisting of eighty-three members, is sufficiently numerous to

secure the confidence of the public, and to act in quick sympa-
thy with all sound measures for the advancement of learning.
This board also, by its seventeen annual committees of visita-
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tion and examination, amounting, the present year, to one hun-
dred and forty members, appointed mostly from the community
at large, exercises a constant, public and salutary inspection
over all the departments of the college in their practical opera-
tion. It may become expedient hereafter to enlarge the num-
ber of the corporation, to meet the cares of the new and diverse
schools springing up in the university; and, in deference to
public sentiment, to limit the tenure of office of the elective
members of the college government.

The college and the Commonwealth have grown up together,
and performed their relative functions in substantial harmony
for more than two hundred years; and their mutual welfare is
so far in the hands of the same persons, whose equal duty it is to
promote the interests of both, that no practical conflict can ever
proceed to extremities, between the powers of the one, and the
rights of the other. The Stale cannot injure the college with-
out injuring itself more; and the college cannot resist the rea-
sonable wishes of the State, without ultimate harm to itself.

For a long period after its foundation, Harvard College was
the favorite institution of the State; and the hearts of the
people were set upon it, and their prayers and treasures were
freely given for its welfare and support. But other institutions
have sprung up,—the affections of the people have become di-
vided,—the condition of the society and the college has under-
gone great changes, and some alterations in the government and
organization of that ancient university have become necessary,
to secure for it the good will of the public, and render its ad-
mirable resources for instruction in knowledge and godliness
more beneficial to all the people of the Commonwealth. But.
on account of the lateness of the session, the committee do not
recommend any specific measures of reform at the present time.
In the judgment of the committee, the action of the legislature
upon this report ought not to be considered as settling anything
against the rights of the college, or the powers of the legisla-
ture, as it is alike the dictate of wisdom and justice to leave
the practical exigencies of the future disembarrassed of all
merely speculative decisions.
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All which is respectfully submitted, and the committee ask
,0 be discharged from the further consideration of the subject.

For the Committee,

J. GILES, Chairman.
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