
SENATE....;No. 63.

The Second Committee on Railways and Canals, to whom was
committed the Petition of Harvy Blanchard and others, pray-
ing that certain restrictions in the charters of the Boston and
Maine, and Salem and Lowell Railroads, may be removed ;

and other petitions in aid thereof, ask leave to

The petitioners represent, that the town of Wilmington is in-
tersected by two lines of railroad, the Boston and Maine, and
the Salem and Lowell, which run across nearly the entire length
of the town, crossing highways and endangering the public
safety; and that, although in the exercise of the right of emi-
nent domain, private property has been taken for public uses,
no corresponding advantages have resulted to the owners of the
property, and the citizens of the town and vicinity generally,
inasmuch as the cars are not permitted to stop in Wilmington
without the consent of the Boston and Lowell Railroad Compa-
ny; and that the cars on the Salem and Lowell Railroad are
not permitted to stop within one mile, on either side of the Bos-
ton and Maine Railroad crossing.

The language of the ninth section of the Boston and Maine
Railroad charter, is as follows; “No depot or stopping place
shall be established between Andover and Reading, without the
consent of the Boston and Lowell Railroad Corporation.”

©ommontocaltij of i^assacljuscUs.
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Wilmington is the only town between Andover and Reading,
through which this road passes.

The language of the eighth section of the Salem and Lowell
Railroad charter, relating to the matter under consideration, is
as follows :

“ Said corporation may cross the track of the Bos-
ton and Maine Railroad, (which crossing is now located in the
town of Wilmington,) but no connection shall ever hereafter be
formed between the tracks of said last named railroad corpora-
tion, and those of the corporation hereby created ; nor shall the
cars of the corporation hereby created, be permitted to stop, for
the purpose of receiving or delivering passengers, or merchan-
dise, at any point upon their own track, within one mile of the
track of said Boston and Maine Railroad.”

The petitioners claim that these restrictions are not only un-
usual and extraordinary, but that they are grievously unjust
and oppressive upon the inhabitants of Wilmington, and several
adjoining towns. They proved before the committee that some
of the petitioners, over whose premises these roads pass, gave
their lands, and others received sums merely nominal, under the
expectation that they would enjoy the usual facilities and bene-
fits which railways afford. They referred the committee to the
several petitions on file, numerously signed by the inhabitants
of Wilmington, Tewksbury, Andover, Reading, Lynnfield, and
Malden, in aid of the leading petition; and they also offered
evidence tending to show that the inhabitants of these several
towns would be essentially accommodated and benefited by the
facilities which could be afforded were these restrictions re-
moved. Some testimony was offered as to the kinds and amount
of business in these several towns, and as to the inconveniences
resulting from the existence of these restrictions.

The granting of the prayer of the petitioners was opposed by
the Wilmington Branch, the Boston and Lowell, and the Essex
Railroads.

The Wilmington Branch Railroad claimed that the removal
of these restrictions would be greatly detrimental to the interests
of this road, if it did not prove its destruction. The construc-
tion of this road is not yet commenced. It was argued that
when built it would obviate the necessity of the removal of the
restrictions, as prayed for, and, to a considerable extent, furnish
the facilities desired by the petitioners.
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This road offered no testimony before the committee.
The Boston and Lowell Railroad contended that the restric-

tions which the petitioners seek to remove, were placed upon
the Boston and Maine, and the Salem and Lowell Railroads,
expressly for the protection of their railroad, and that their re-
moval would be indirectly creating a direct competing road
between the cities of Boston and Lowell, and that before this
could be done the petitioners were bound to show a public exi-
gency, requiring another railroad between these two cities.

They further contend that by the twelfth section of their
charter, granted in IS3O, and which reads as follows; “That
no other railroad than the one hereby granted, shall, within
thirty years, from and after the passing of this act, be author-
ized to be made, leading from Boston, Charlestown, or Cam-
bridge, to Lowell, or from Boston, Charlestown, or Cambridge,
to any place within five miles of the northern termination of the
railroad hereby authorized to be made.” The Commonwealth
is bound, by express contract, not to authorize the creation of
another railroad between these points, within the .period of thir-
ty years from the granting of their charter; that the Legisla-
ture has no right to do indirectly what they have bound them-
selves not to do directly ; that the twelfth section in their char-
ter is to be construed liberally, and all the force given to it in
their favor which a liberal construction will authorize and war-
rant.

On the other hand, it is claimed by the petitioners that they
have shown a public exigency, which fully authorizes the
Legislature to remove the restrictions as prayed for; that the
twelfth section in the charter of the Boston and Lowell Railroad
is to be construed strictly, as against the party deriving advan-
tages under it, and for whose benefit it was given ; and they
more than intimate that this strict construction of their charter
has heretofore been claimed by the corporation, and urged in
their own favor. The petitioners claim that the Legislature, in
granting the charter of the Boston and Lowell Railroad, parted
only with the right to authorize another railroad between the
points specified; that they retained the right to authorize the
construction of other railroads, from any or all of these points,
in other directions, whenever, and wherever the public wants
required. That in the exercise of the right so retained, the
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Boston and Maine, and the Salem and Lowell Railroads have
been chartered; and that the Legislature, in granting these
charters, had a right to grant them, as well without as with the
existing restrictions. Hence they argue, that having the right
to grant these charters without the restrictions, the right to re-
move these restrictions follows necessarily.

The Essex Railroad, leading- from Salem to Lawrence, pro-
tested against the removal of the restrictions, on the ground
that this would make a direct competing line of railway, be-
tween the same termini. Considerable testimony was pro-
duced by the remonstrants, from which it appeared that the
Essex Road had cost about $600,000; that it was in debt for
halfof this amount; that thus far its earnings had been barely
enough to cover the expenses of running and the interest on the
loan, and that no dividend had yet been paid. The witnesses
were nearly or quite unanimous in the opinion that, if these
restrictions were removed, so that freight and passengers could
be taken over the Salem and Lowell, and Boston and Maine
Railroads, between Salem and Lawrence, it would prove dis-
astrous, if not utterly destructive to the Essex Road. The dis-
tance between Salem and Lawrence, over these two roads, is
something more than over the Essex Road; but this difference
is more than counterbalanced by the easier grades and better
.curves, so that freight between these cities would be very likely
Ko take the Salem and Lowell, and Boston and Maine Roads,
■.were all restrictions removed, in preference to the Essex Road.
The Essex Road claim, that these restrictions were imposed for
their protection, as well as the protection of the Boston and
Lowell Road.

The petitioners offered no evidence to control or to contradict
this testimony. They offered a single witness, who testified
that the stock of the Salem and Lowell and Lowell and Law-
rence Roads, was, substantially, owned by the same parties,
and that these companies now run their trains over the two
roads, making a continuous line between Salem and Lawrence,

it was argued that the Salem and Lowell Railroad would not

be likely to unite with the Boston and Maine Railroad in mak-
ing a competing line with the Essex Railroad, while, in con-

nection with the Lowell and Lawrence Road, with an identity
of interest between them, they already possessed a continuous
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line, with only the additional distance of some two miles
against them.

The object of individuals in asking for, and taking railroad
charters, is, generally, if not always, to further their private in-
terests. The object and design of the Legislature, in granting
them, is, and should be, to answer the wants and promote the
interests of the public. All restrictions and conditions, which
operate in restraint of the fullest enjoyment, on the part of the
public, of the facilities and benefits which railroads confer, are
inconsistent with this design.

In the case under consideration, the restrictions are unusual,
if not extraordinary. The lands of individuals have been taken
under the authority of the Legislature, roads have been con-
structed over them, and yet, by the terms of the grant, these
individuals are deprived of the common facilities which rail-
ways confer. Unless there are legal objections to the removal
of the restrictions imposed, or unless there are counterbalancing
benefits resulting to the public from their continuance, there
would seem to be no sufficient reason against their removal.

By the charter to the Boston and Lowell Railroad Company,
the Legislature parted with the right of authorizing another rail-
road to be built within thirty years, leading from Boston, Charles-
town, or Cambridge, to Lowell, or from these several cities to
any point within five miles of the northern terminus of this road.
Most clearly has the Legislature parted with this right, unless
it is shown that the public wants require an additional road
between these several points.

The language of the twelfth section of the Boston and Lowell
Railroad charter is explicit and unambiguous. It is undoubt-
edly to be construed strictly. The petitioners do not ask for a
road between Boston, Charlestown, or Cambridge and Lowell,
nor, indeed, for any new road, but only for the removal of cer-
tain restrictions on existing roads. It is not to be disguised that
the removal of these restrictions may operate incidentally to
create another line between Boston and Lowell. This inci-
dental result, growing out of the creation of two other railroads,
between other points, can hardly be said to be in conflict with a
strict construction of the section referred to. It is not against
all competition, indirect and incidental, that the Legislature
have guaranteed the Boston and Lowell Road for thirty years.
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If it were so, then the creation of several other railroads, by the
Legislature since, was clearly in violation of the Boston and
Lowell Railroad charter.

When the Legislature is asked to create a new road, and, in
the exercise of the right of eminent domain, take the property
of individuals for the public use, a public necessity or exigency
should be clearly and fully shown.

In the case under consideration, as the committee think, this
question does not arise. An exigency for the Boston and Maine,
as well as the Salem and Lowell Railroad, was undoubtedly
shown when their respective charters were granted. The same
evidence of a public necessity, in the case under consideration,
which the Legislature should require, were they asked to charter
a new railroad between Boston and Lowell, or Salem and Law-
rence, is not deemed necessary by the committee. It is rather
a balancing of interests—of benefits to the public, arising from
the removal of the restrictions against the losses to the Boston
and Lowell, and Essex Railroads, resulting from the same
cause. The same rule of construction, by which the Legisla-
ture is clothed with the authority to take the property of indi-
viduals for the use of the public, would apply here, and war-
rant the removal of the restrictions whenever it was shown that
the public wants demanded it, even upon the assumed ground
that these restrictions are the property of these roads, and were
imposed exclusively as a shield from competition. The policy
of imposing restrictions of this character upon railroads, is, to

say the least, questionable. If railroads are chartered for the
purpose of affording increased facilities and accommodation to
the public, any restrictions, like those under consideration,
which directly deprive any considerable portion of that public
of these facilities and accommodation, are clearly not in har-
mony with the general design.

The committee, from the evidence which has been presented,
are clearly of the opinion, that the removal of the entire restric-
tions imposed on the Boston and Maine, and Salem and Lowell
Roads, would in some measure injure the Boston and Lowell
Road, and would, in much larger measure, if not to a fatal
extent, injure the Essex Road.

The petitioners ask “ that the Salem and Lowell Railroad
Company may be permitted to enter with their railroad, upon
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the Boston and Maine Railroad, at said Wilmington, and to
use the same.”

This may be an object desirable to these two companies, but
the committee do not readily perceive how it can be essentially
material to the petitioners, for their accommodation; and, as
these roads do not ask for it, the committee see no sufficient
reason for granting the request.

The committee are of the opinion that the restrictions may be
so far modified as to afford the petitioners all needful accommo-
dation, and, at the same time, not prove essentially, or seriously
injurious to any of the remonstrants.

In accordance with this view the committee have framed
the accompanying Bill.

All which is respectfully submitted,

E. D. BEACH, Chairman.



8 RAILROADS IN WILMINGTON, [April, 1851.

AN ACT
To provide Additional Railroad Accommodation for the

Town of Wilmington and Vicinity.
BE it enacted by the Senate and House of Representa-

tives, in General Court assembled, and by the authority of
the same, asfollows:

1 Sect. I.‘ The ninth section of an act, approved by
2 the Governor on the sixteenth day of March, in the
3 year one thousand eight hundred and forty-four, en-
-4 titled “An Act to establish the Boston and Maine
5 Railroad Extension Company,” is hereby repealed.
1 Sect. 2. So much of the eighth section of chapter
2 two hundred twenty-three of the Laws of 1848,
3 incorporating the Salem and Lowell Railroad Compa-
-4 ny, as provides that the cars of said corporation shall
5 not be permitted to stop within one mile of the Bos-
-6 ton and Maine Railroad, is hereby repealed.
1 Sect. 3. Nothing in this act contained, shall be so
2 construed as to authorize the cars of the said Boston
3 and Maine Railroad Company to be drawn over the
4 road of said Salem and Lowell Railroad Company, or

o the cars of the said Salem and Lowell Railroad Com-
-6 pany to be drawn over the road of the said Boston and
7 Maine Railroad Company, or in any manner to form a

8 continuous line between Boston and Lowell, or between
9 Salem and Lawrence.

Ctommontoealtlj of .Ptaasacijußctts.

In the Year One Thousand Eight Hundred and Fifty-One.


