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In Senate, April 9, 1851.

Ordered, That Messrs. Robinson, Wood, of Plymouth, Kuhn,
Keyes, and Griswold, be a committee to inquire whether the
freedom of any of the inhabitants of this Commonwealth is endangered through the remissness of any officers thereof, or if
any officer has refused or neglected to serve any process for the
arrest of any person charged as a criminal, with power to send
for persons and papers.
Ordered, That the same committee inquire if any law for the
security of personal liberty has recently been violated by officers of the city of Boston, or by officers of this Commonwealth,
pretending to act under the orders of the officers of said city,
with power to send for persons and papers.
C. L. KNAPP, Clerk.
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In Senate, April 22, 1851.
The Committee to whom was referred an Order to inquire
whether the freedom of any of the inhabitants of this Commonwealth is endangered through the remissness of any officers thereof, or if any officer has refused or neglected to serve
any process for the arrest of any person charged as a criminal ; with power to send for persons and papers. And also
to inquire if any law for the security of personal liberty has
recently been violated by officers of the city of Boston, or by
officers of this Commonwealth, pretending to act under the
orders of officers of said city, with power to send for persons
and papers, ask leave to

REPORT:
That after a careful examination of numerous witnesses, the
minutes of whose testimony is annexed, we have ascertained
the recent existence of a state of facts in the city of Boston, in
which the municipal authorities, and the police force were involved, hostile to the laws and judicial processes of this Commonwealth.
As these proceedings grew out of the recently enacted fugitive slave law, it will be necessary for the more perfect comprehension of the subject, first to take a brief retrospective view of
the sentiments, and of the legislation of Massachusetts, with
reference to that clause of the Constitution of the United States,
which provides for the delivery up of persons held to service or
labor, in one state, under the laws thereof, escaping into
another, on claim of the party to whom such service or labor
may be due. Though the word slave is not used in this clause,
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and though sufficient subject matter for its operation might be
found in the case of minors, apprentices and others bound bycontract for a term of years, yet as fugitive slaves have been
usually understood to be included under it, this provision has
always been a matter of great regret, and an occasion of serious,
conscientious scruples to a large portion of the good people of
Massachusetts. It was early held by our Supreme Judicial
that all men
Court, that the declaration in our bill of rights,
are born free and equal, and have certain natural, essential and
inalienable rights, among which may be reckoned the right of
enjoying and defending their lives and liberties, that of acquiring, possessing and protecting property, in fine, that of seeking
and obtaining their safety and happiness,” was incompatible
with the existence of slavery. Whence it would seem, that the
“

clause of the Constitution of the United States referred to, required an act inconsistent with those inalienable rights of man,
upon which not only our State Constitution was founded, but
which, in the declaration of independence, had been set up as
justifying the separation from Great Britain, and a civil war to
support it, and as the fundamental principle, by virtue of which
sprung into existence the new born confederated nation of the
United Stales of America. It was no doubt in consequence of
this dilemma and of these scruples, that the people of Massachusetts eagerly availed themselves of the decision of the Supreme Court of the United States, in the case of Prigg vs. Pennsylvania, made in the year 1842, to pass the Act of March 24th,
1843, further to protect personal liberty.” It had been decided in the Prigg case, that the clause in the Constitution of the
United States, respecting fugitives from labor, imposed no active duty whatever upon the states. They were only required
to abstain from framing laws to discharge the fugitive from the
obligation of service, that they were not required to interfere in
any way with the process of delivery, that being exclusively
within the scope of the federal authority, that the states had a
right to prohibit all officers from being engaged in the arrest and
delivery up of fugitive slaves. In conformity with this decision
of the Supreme Court of the United States, it was provided by
the 2d section of the act of 1843,
that no sheriff, coroner,
constable, jailor, or other officer of this Commonwealth, shall
hereafter arrest, or detain, or assist in arresting or detaining, or
“

“
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aid in the arrest or detention, or imprisonment in any jail, or
other building belonging to this Commonwealth, or to any county, city or town thereof, of any person, for the reason that he is
claimed as a fugitive slave.” The above is still the law of this
Commonwealth, unrepealed and never pronounced to be unconstitutional, and ought to be binding on the constituted authorities. Yet it fully appeared in evidence, that this law has been
of late disregarded in the city of Boston, in a manner amounting in substance to an armed resistance to the execution of the
laws of the State. It appeared, that on the occasion of the arrest of Shadrach in February last, claimed as a fugitive slave,
certain constables of the city of Boston, assisted in detaining
him in the court house belonging to the city of Boston, or to the
County of Suffolk. It also appears, that on the 4th day of the
present month, a warrant was issued by George T. Curtis, Commissioner of the United States Circuit Court, for the apprehension of Thomas Sims, claimed as a fugitive slave, and the United
States marshal, instead of serving this warrant, by himself, or by
other subordinate officers of the United States, or by such private
persons as he might be able to hire, or who might volunteer for
this service, obtained the aid of the marshal of the city of Boston, who appointed two of his subordinate officers, who made
the arrest of said Sims. There were no United States officers
present and aiding in the arrest, but it was made by the city
officers alone, in order, as Mr. Tukey testified, to prevent riot
and bloodshed, which he was convinced would have occurred,
Yet it did not
if the arrest had not been made by his men.
appear that any arrest could have been made, or that any riot
or bloodshed could have followed, if the city authorities had not
interfered. There is reason to believe that this arrest was made
under the pretence of a criminal charge, that Sims had stolen a
watch. But this did not fully appear in testimony, as the person who made the arrest refused to appear before the committee.
Sims was then handed over to the United Slates authorities,
and confined in the court house of Suffolk County, which was
converted into a jail for that purpose. Heavy chains were
drawn entirely around the court house, some three or four feet
from the ground. The city police, amounting to sixty men,
were constantly employed in guarding the court house, and detaining the alleged fugitive slave. A regiment of militia was
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The courts in this county were no longer open courts for suitors and others to enter at their pleasure,
according to their long established rights. None were permitted to enter without questions and explanations, and none were
allowed to go in, but members of the bar, persons having business in the courts, or gentlemen from the South, without a permit from the United States marshal. The Judges of the Supreme Judicial Court, the Court of Common Pleas, the Municipal Court, and Police Court were obliged to bow down and pass
under these chains, to perform their high judicial functions.
It appeared in evidence, that while Sims was held a prisoner
in the Suffolk court house as a fugitive slave, and while that
matter was in process of investigation before the United States
commissioner, a writ of personal replevin issued in his behalf,
which was put into the hands of a deputy sheriff for service,
and bonds of $3OOO having been duly executed, the deputy
sheriff repeatedly demanded Sims of the United States marshal,
to be replevied, but was refused, with threats to use force to resist the service of the writ, he having at his command the whole
police force of the city.
Your committee are perfectly aware of the peculiar character
of the government, or rather the governments under which we
live. We are in fact the subjects of two governments, each operating in its own sphere independently of the other. Yet the
officers of each government, being citizens and subjects of both,
but subject for official acts only to one, should if possible discharge their several functions in such a manner as not to bring
the powers and duties of each into collision. And where the
processes of each government seem likely to clash, a compromise should be made, if it can be, without a sacrifice of the
rights of either. If the writ of personal replevin had been suffered to be served, the bond was sufficient to preserve the pecuniary rights of all persons, and by a peaceful decision of the
courts, the alleged fugitive would have been restored to the marshal, or at least the bond would have been forfeited. The writ
of personal replevin was enacted for the express purpose of covering a case of this kind, and was intended to prevent a collision of the powers of our two governments, on this subject. The
marshal, having it in his power to bring the question of his better right to hold the man, notwithstanding the writ of replevin,
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judicial decision, seems to have been ill advised, in opposing the service of this writ, and thus endangering an armed collision between himself and the sheriff. Had the decision been
to a

against him in the State court, he might have carried the question to the Supreme Court of the United States; so that neither
he nor the claimant was in danger of suffering any wrong or
loss, while a precedent would have been established for future
cases. But mortification, and a desire to atone for the loss of
Shadrach, seems to have outweighed all consideration for State
rights, and State legislation.
It appeared further in evidence, that a criminal warrant dulyissued by a justice of the peace, on a complaint duly sworn to,
charging said Sims with an assault with intent to kill, was subsequently placed in the hand of Deputy Sheriff Coburn, for service. In answer to the demand of the officer on this criminal
process, the United States marshal set up, not only the fugitive
slave process, but also a criminal warrant for obstructing the
service of the United States process, which he received almost
simultaneously with the first attempt to serve the criminal process of the State. This criminal warrant of the United States,
remained in the hands of the marshal from the 7th to the 11th
inst., without having been returned or otherwise disposed of;
(the marshal declaring, that even if the United States criminal
■process were out of the way, he should still hold the said Sims
■under the fugitive slave process, against the criminal warrant
of the State. Accordingly, on the morning of the 11th inst,,
without returning the criminal warrant of the United States, or
bringing the prisoner before any magistrate for examination, he
proceeded to remove the said Sims, under the guard of an armed
body of the Boston police, out of the jurisdiction of the Commonwealth.
That the United States criminal warrant, in the hands of the
marshal, would have justified his holding Sims against the criminal warrant of the State, for such reasonable time as might,
under the circumstances of the case, have been necessary for
carrying him before some United States authority, that he might
be discharged, bailed or committed, we do not doubt. But to
use the criminal process of the United States as a cover to
enable the claimant of a fugitive slave to carry him out of the
Commonwealth, while charged with crime against the laws
.thereof, would be a gross contempt of State sovereignty.
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That such use has been made of the United States criminal
warrant against Sims, is too palpable to be denied. Indeed, the
commissioner who issued it, seemed to justify, in his examination before the committee, such use thereof, as an offset to what
he chose to term the sham process of the State. His whole examination evinced an utter contempt for the Legislature, Constitution and laws of the State. Beyond the control of the
State, and under the higher law of Congress, he condescended
to give advice and administer rebuke, while the information desired was withheld, or reluctantly yielded amid a multitude of
verbose, declamatory and insulting remarks.
The criminal process of the Slate was in due form under
oath, and was issued against a person who confessed that he
had committed a high crime against the laws of the State. The
efforts made to serve it, prove that it was issued in good faith.
Indeed, there is no way by which the criminal warrants of the
State can be used for unlawful purposes. They must be served,
returned and finally disposed of by judicial authority.
There can be no doubt that a State criminal process against
a fugitive from labor overrides the claim and title of the master. We are confirmed in this by the opinion of the attorney
general of the Commonwealth hereto annexed. But if the
United States marshal had any doubts in relation to this, he
might at once have obtained a judicial decision upon it, by allowing Sims to be arrested on the State process, and then suing
out a writ of habeas corpus from the United States court to test
the question. But instead of this, at the risk of collision with
the authorities of the State, he prevented the service of its criminal process by threats of force, having at his control the whole
police force of the city, armed with swords and staves, with a
regiment of militia called out by the mayor of the city of Boston in readiness to assist him.
It would have been impossible for the United States marshal
thus successfully, to have resisted the law of the State, without the assistance of the muncipal authorities of Boston, and
the countenance and support of a numerous, wealthy, and powful body of the citizens. It was in evidence, that fifteen hundred of the most wealthy and respectable citizens, merchants,
bankers, and others volunteered their services to aid the marshal on this occasion. A reverence for the laws of the Slate is
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as imperative as that of the Union. Both should be observed.
But the criminal law of the State, which is a higher law than
the fugitive slave law, should not be contemned and defeated
by the wise and the wealthy. The precedent is bad. It is to
the laws of the State and not of the Union, that we must look
for the protection of life, liberty, and property. The great doctrine of state rights, in the zeal to enforce this fugitive slave law,
should not be disregarded. It is the central power, that has the
control of the army and navy, and of a boundless revenue,
holding “the purse and the sword,” of which the people should
be constantly watchful. It should be held to the strictest construction of the constitution. All its legislation should be examined, investigated, and agitated; and if found to be unconstitutional, or wrong, should be opposed and repealed, or else
the early fears of the democratic party of encroachment and consolidation will be realized. Indeed the two extremes of nullification and consolidation should both be guarded against. But
there appears to be sufficient power in the general government
to prevent the one, while the people alone have the power to
prevent the other. We have observed that the people of the
southern states are sufficiently awake upon this subject, and
no latitudinal construction of the United States Constitution,
or even some of its provisions, are permitted to interfere with
their notions of state rights. Our citizens of one complexion
are not permitted to travel or reside among them*without liability to imprisonment and slavery, notwithstanding the provision of the United States Constitution, which guaranties to the
citizens of each state all the privileges of citizens in every state.
Very recently, a vessel under the command of officers of the
navy, and claiming to be a national ship, entered the port of
New Orleans, the negroes were ordered to be taken out and imprisoned. But the commander demurred, on account of the
national character of the ship. And the city authorities obtained the opinion of the district attorney of the state, who
advised, that as the law was unrcpealed, and not pronounced
unconstitutional by judicial authority, it ought to be enforced.
We can see no objection to the correctness of this opinion, but
believe that all the laws of the State not declared unconstitutional, ought to be executed by the authorities and people of
the State. And whenever the powers of the two governments
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appear to be coming in conflict with each other, especially
amidst excitement and popular effervescence, resort should
always be had if possible to peaceful judicial decisions, to determine the right, and afford time for the subsidence of popular
commotion. There may be cases of invasion or civil war,
when a course of this kind ought not to be followed. But certainly it should be in a case of a fugitive slave, charged with
crime. It need not appear as it did in this case, by his confession, that he is guilty. All men are presumed to be innocent
until proved to be guilty. And the attempt to justify the officers of the United States in resisting the service of the criminal
process of the State, by calling it a sham, is only adding insult
to the violation of state rights. No matter what may have
been the motive of the person making the complaint, or of the
magistrate issuing the warrant, even if it were, as asserted by
Mr. Hallett, for the philanthropic purpose of sending a man
to prison, instead of into slavery,” still it is not to be taken for
granted that the proceedings are wrong, and may be evaded or
resisted, until after the arbitrament of judicial power.
The committee were careful to examine the witnesses in the
most kind, courteous, and conciliatory manner, never insisting
upon the answer of a question, which the witness himself
deemed to be improper. And although a few questions wererefused to be answered, yet, with the exception of the city marshal, and commissioner Hallett, all the witnesses were respectful and courteous.
The committee can not see that any blame can be righfully
charged upon the sheriff and his deputies, while acting under
the advice of the district attorney and the attorney general,,
who were required by the governor to give advice on the subject.
And yet, it seems that when the United Slates marshal was in the
act of taking Sims out of our jurisdiction ; that a resolute attempt
to serve the criminal process of the Slate would then have been
successful. The assumed criminal proceedings of the United
States could then no longer be held up as a shield for the marshal. He must have been better advised, than to have dared to
oppose, by force, the fugitive slave process against the criminal
warrant of the State. In this respect there appears to have
been some delinquency. No watch was kept upon the doings
of the marshal, and while the State officers slept, after the moon
2
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had gone down, in the darkest hour before day break, the accused was taken out of our jurisdiction by the armed police of
the city of Boston. It appears that another criminal process
was duly issued against Sims, while on board the brig Acorn, at
anchor in the harbor of Boston, which the sheriff refused to take
or to serve. When the criminal process of the United States was
out of the way, as it must have been before Sims left Boston,
it then became the duty of the sheriff to serve the criminal warrants of the State, at all hazzards, and if necessary, with an
armed posse to aid him. And such is the written opinion of
the attorney general. He says,
In a case in which it was the clear legal right, and the corresponding official duty, of a civil officer of the Commonwealth
to execute a precept by force, and for this purpose to summon,
if need be, an armed posse to his aid, against an opposing force
directed by an officer acting under the authority of the Federal
Government, but one course would be open to him, however
lamentable and disastrous the consequences of such a resort to
violence might be.”
And lie afterwards adds, It cannot be maintained, and would
not, I think, be pretended, that if the party was held in custody
by the United States marshal upon a merely civil process, charging him with being a fugitive from labor and service under the
act of Congress of 1850, he could thereby be protected from a
criminal process issued by competent authority, and be removed
out of the State, without answering to the charge of having
committed an offence against the laws of the Commonwealth.”
Should the sheriff under such circumstances call out the
posse comitatns, and should blood flow in consequence, that
blood would be unquestionably upon the head of the marshal,
who had chosen to bring the issue to this arbitrament, by omitting to refer the question of the better right, in the way we
have before shown to the decision of the State or United States
“

“

court.

The attorney general in his written opinion to the sheriff has
the following remarks
Whether if your efforts to effect a peaceable service of the
warrant under these circumstances should be repelled by the
marshal, you should resort to force in the first instance, or make
a return of the facts upon the warrant, with the view to the
issuing of a writ of habeas corpus by the court to which the
:

“
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warrant is returnable, is a question of grave importance; and
the suggestions of Mr. Parker upon this point are entitled to
great consideration. lam not prepared to say that you would
not be justified in adopting either alternative—though, to avoid
a collision by force between the authorities of the State and those
of the United States, I should certainly, with my present views,
advise a resort to the latter.”
The committee cannot see the object of this advice, since it
is evident that the police court, to which the warrant was returnable, has no power to issue a writ of habeas corpus to take
a prisoner out of the hands of the United States marshal. It appears, however, from the testimony of sheriff Coburn, that subsequently the attorney general advised him orally to return the
warrant forthwith into the police court, while Sims was still
held under the United States criminal process, and it was only
by the accident that Mr. Coburn was summoned before Judge
Woodbury, and was detained there till the police court had adjourned, that he was prevented from making this return. Whatever was the object of this advice, it is evident, that the effect
of it would have been to settle the whole question, by quietly
and voluntarily yielding the right of the State to take this alleged fugitive slave out of the hands of the marshal on a criminal charge.
The examination took place in a time of great excitement,
yet the committee endeavored to keep cool, and candidly and
impartially hear and decide upon the facts and testimony which
were laid before us. We were impressed in the course of the
examination of the city marshal, that the power to call out,
and command an armed militia, should be strictly guarded.
Amidst the excitement of large popular meetings, indiscreet remarks are sometimes taken for threats of force and violence.
The militia may then be called out, and party feeling and personal hatred may lead to tumult and bloodshed, when if the
power of the militia had not shown, the excitement, anger,
and effervescence would have innocently subsided. Our legislation, until recently, confided the power of calling out the militia first to the commander in chief, who is the governor; in
his absence to a court of record; in want of such court to
justices of the peace, &c. But recently, since we have had
mayors of cities, we have made a law allowing the mayor of
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any city to call out the militia at his discretion, independent of
the higher power of the commander in chief. Now it would
seem proper, that so great a power, as that which can command
the shooting down the people in the streets, should if possible,
issue from the highest and most responsible source, and while
the governor is in the city, the mayor should have no power
to call ont the militia. The committee therefore report the following Bill.
And as it appears that the laws of the Commonwealth have
been openly disobeyed, by a large number of persons holding
office under the laws thereof, your committee deem it important
by further and precise legislation, to endeavor to prevent the
recurrence of such disobedience, and we therefore report the
following Bill.

All which is respectfully submitted, by
FREDERICK ROBINSON, Chairman.

TESTIMONY BEFORE THE COMMITTEE.

lam Sheriff of Suffolk. I have reathat
a
process, called de homine replegiando is in
son
believe
the hands of one of my deputies, Mr. Coburn. It never was in
my hands. I don’t remember that I ever gave any advice in
relation to the service of this writ. It might possibly be called
The fact is not within my
to my recollection that I did.
served. I have not served it
the
writ
has
been
that
knowledge
advice
of the attorney of the
have
taken
the
personally. I
of
Suffolk, and subsequently,
Commonwealth for the County
that of the attorney general. It embraces advice in relation to

Joseph Evelelh sworn.
to

,

that writ.
Mr. Keyes. Volunteer advice ?
Mr. Eveleth. Yes, sir, partially. I received some resoluwrit
tions from Chelsea this morning. Ido not know when the

1
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was placed in the hands of the officer. Ido not recollect when
it was served. I have had a criminal warrant, signed by Richard Hildreth, Esq., justice of the peace, based upon a complaint
made by Charles List, Esq., against Thomas Sims. I do not
know that I can state when I received it. I was in the Supreme
Court at the time. It was handed to me by Samuel E. Sewall,
Esq., and I stated to him that it could be served by the sheriff,
either of his deputies, or a constable. Mr. Sewall replied that
he was desirous that it should be placed in the hands of one of
my deputies, and he mentioned Mr. Coburn, and I said,
very well. I called an officer for the purpose of sending it to
Mr. Coburn; whereupon Mr. Sewall remarked that he would
take it to Mr. Coburn. Do not recollect the day. Did not ask
me to serve it. Read and saw the writ, but it was not actually
placed in my hands. I think it was last Monday that I saw it,
not far from eleven to twelve o’clock —might have been eleven.
Do not personally know what was done with the writ. Had
several conversations with Mr. Coburn about it, and understood
from him that he had served it. I believe that in the two opinions already before the committee, advice is contained in relation to the service of this writ. I asked for advice particularly
in reference to this writ, and stated that such a process was in
the hands of one of my deputies.
It is not customary for
sheriffs to ask advice in cases of serving a criminal warrant,
but I thought it necessary in this case. The deputy told me
that he had served the writ, and had been refused. I know
nothing about the serving of the process more than Mr. Coburn
told me. Mr. Coburn said that he had called on the United
States marshal, and that that officer had refused to deliver Sims
up. I ought to say that I called on the governor, and asked
him to give me a letter to Mr. Parker, which he did, and sent
for the attorney general, who was at Barnstable at the time.
The answer made to Mr Coburn, as he informed me, by the
United States marshal, was that he had Thomas Sims in his
custody, on a warrant as a fugitive from labor or service, and
also held him on a criminal warrant issued by a United States
commissioner, charging said Sims with an assault; that the
United States marshal refused to deliver him up, and said that
he should hold him with such power as was at his command.
Ido not recollect as it was stated to me which process the
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United States marshal intended to hold Sims on. While the
United States marshal held him under a criminal warrant, 1
thought that was sufficient to enable that officer to hold him. It
was on the ground of a criminal warrant alone. I do not know
which of the warrants was the prior one. In case the criminal
warrant in the hands of the marshal is given up, and the United
States marshal should refuse to deliver up, I should return the
case into court, and take the directions of the court, before I
should use force.
Mr. Robinson. Should you arrest Sims, if at large?
Mr. Eveleth. I should.
Mr. Robinson. If held as a fugitive from labor or service?
Mr. Eveleth. I should take advice. lam here, Mr. Chairman, to answer all proper questions; but do not think that answers should he required as to what I should do under certain

contingencies.
Mr. Robinson.

The committee will endeavor not to involve

you.
Mr. Keyes. If the party was held under a warrant for debt,
should you consider your warrant to override that process?
Mr. Eveleth. I should.
Mr. Keyes. In the present case, then, you consider the holding of him as a slave, as the property of another, as more important than holding him for debt; or, in other words, that a
slaveholder’s'property is more sacred, in this State, than that of
her citizens ?
Mr, Eveleth. Ido not wish to answer the question.
Daniel J. Coburn sworn. lama deputy sheriff; I have a
writ of personal replevin, so termed by the statute, issued against
Charles Devens, United States marshal, in behalf of Thomas
Sims. On the 4th of April, in the latter part of the afternoon,
Charles G. Davis, Esq. came to my office twice. The first
time, I was engaged with a gentleman. He being informed that
I should be at leisure soon, retired, saying he would call again.
He called, in a few moments, and stated that he had a writ of
personal replevin, against the United States marshal, Charles
Devens, Esq., for the body of Thomas Sims, then in the custody
of said Devens, under the fugitive warrant from the United
States commissioner, George T. Curtis, Esq., and presented me
the writ. We examined the statute, and found the writ correct
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in form. The writ, I understood Mr. Davis to say, had been
issued upon application to Chief Justice Wells, and so supposed,
until I subsequently learnt from the Chief Justice himselfthat he
judicially knew nothing about it. Mr. Davis asked me if I would
take the writ, a proper bond being furnished, and make a demand
upon the marshal. I replied that I would ; I should not shrink
from any proper official duty, but I thought I had no right to
take a man out of the custody of the marshal of the United
States, unles she would voluntarily give him up,—it was a conflict of jurisdiction; I would do all that I could legally do, and
do it in good faith, whatever might be the result; that I had
very little belief that it would be successful; that I could not
undertake to oppose force against the marshal if he refused to
give him up. Mr. Davis replied, we do not expect it. We
want such a demand made, and such steps taken, as will lay
the foundation for proceedings against the marshal for secreting
him. The form and the amount of the bond was then talked
over. Mr. Davis said he would make the bond immediately,
and give it me, if he had time, and could execute it before he
left the city, but must leave at 5 o’clock. I told him I wished
to consider the matter of the amount of the bond. He said they
were not disposed to hamper or control me about the amount of
the bond, and would give it in such sum as I should deem reasonable. It was agreed that the bond should be prepared, and
I would decide upon the amount, and if executed, to be with
the understanding that the amount should be inserted. He left
the writ in my office at 20 minutes before 5 o’clock, P. M. I
conferred with two persons on the proper amount of the bond,
and went to Mr. Davis’s office, but he had left. The next morning being the sth, about 9 o’clock, I sent to Mr. Davis’s office
for him, was informed he had not been in. I shortly after called at his office, and found him there. He showed me the bond,
which I examined and found it correct in form. I told him I
had decided upon $3OOO as a reasonable amount. He put
in that sum. The bond had not been executed by Sims. It
had on it the names of T. Gilbert, S. E, Sewall, and Wendell
Phillips, as sureties. Mr. F. Jackson and Ellis Gray Loring,
Esq. were sent for and came to my office, and executed the
bond. I immediately took the writ and bond, and went to the
United States marshal’s office. Was informed that he was in
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his private room in one of the upper stories in the court house.
I went immediately up to his room, and found him in consultation with a gentleman. It was exactly ten minutes
before 10
o’clock, A. M., on the sth. I stated to the marshal that I had a
matter of special business, upon which I wished to see
him. He
stepped to the other part of the room. I took the writ from my
pocket, and exhibited to him the writ and bond, and stated to
him that I had a writ of personal replevin from the Court of
Common Pleas, against him, for the body of Thomas Sims, and
demanded the delivery to me, of Thomas Sims, in conformity to
the command of the writ. The marshal replied that the man
was in his custody, and if called upon to decide then, he should
refuse to give him up, but wished time to consult counsel, and
would give a positive or definite answer in the course of the
morning. At 12 o’clock I called on the marshal, at the Circuit
Court Room, and requested his answer. He positively refused
to give up Sims. At about G o’clock on the same afternoon, I
called at the marshal’s office to make another demand, at request of Mr. Davis and others. I did not find him. Left word
that I wished to see him. In a few minutes received a message
from tire marshal, that he was in his office. I called then, being
a half past 6 o’clock. 1 then made a demand in these words,
viz. : Mr. Marshal, (presenting the writ,) have you Thomas
Sims in your custody, and will you show him to me, to be delivered from durance upon this writ, according to its requirement ? His answer was in these words: “I have the man in
my custody, and if you attempt to take him, I shall interpose
such force (and so much and no more, of course,) as will enable
me to retain him.” I then asked him if the police and other
officers who were stationed in and about the court bouse, were
or were not under his direction?
He answered, “under my
direction entirely.”
Mr. Robinson. Did you have a criminal process put into
your hands for the arrest of Sims?
Mr. Coburn. I did. On the 7th of April, about half past 11
o’clock, A. M. I received a message left with my clerk, that S. E.
Sewall, Esq. wished to see me in the law library, to which
place I went immediately, and met Mr. S. He wished to know
what had been done, and how matters stood relative to the writ
of personal replevin. I stated to him, and told him that the
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marshal would not give up the man, unless compelled by superior force. Mr. Sewall did not advise that course; on the contrary, he disclaimed then, and at other times daring this excitement,. any resort to forcible execution of process against the
marshal. He sail he wished me to go to his office very soon.
We started, and as we were about leaving the law library, a
gentleman wished to speak to me, and Mr. Sewall then stated
that a criminal warrant had been issued against Sims, which
he thought superseded the fugitive process held by the marshal.
I requested him to see Sheriff Eveleth. I told him 1 should see
him in half an hour,. Shortly after, about 12 o’clock, on going
to my office, I found a note from Mr. Sewall, requesting me to
go into the Circuit Court room, and take and leave the warrant
he had spoken of. After a very few moments’ delay, I went
and there met Mr. Sewall and Mr. Hildreth, who issued the
I received the warrant. A few minutes’ conversation ensued, and at ten minutes before 1 o’clock, I went to the
marshal, he being in court, presented the warrant, stated to him
that I had a criminal process against Sims, and demanding him
to be delived accordingly to the command of my precept. The
marshal replied that it was a matter of importance and difficulty, and he wished to take legal advice, and would do so at
once. He said—l inform you that I have a criminal warrant
against him, on the complaint of Mr. Butman. He subsequently told me that, acting on the advice of his counsel, he refused
to give him up, and should resist his being taken, if necessary.
He did not give this positive answer until the following morning, the Bth. He said that it was a matter of some difficulty,
and he could not get the opinion of his counsel. When he gaveme his positive answer, he said, when I told you he had the
warrant, it was not in his pocket, but in his desk or near at
hand. He said he holds it now. Said he would give me a
copy, which he subsequently did on the Bth, between 1 and 2
o’clock, being the day of his final answer, I again called on the
marshal, and again demanded the delivery of Sims, and asked
how and by what process he held him. He said by two processes, one the fugitive warrant, the other the criminal warrant
by commissioner Hallett, on the complaint of A, O. Butman, for
an assault on him, while he, Butman, was engaged in assisting
in the execution of the United States process, issued by com-3
warrant.
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missioncr Curtis. Did not say -what action had been had ; I
still have the process, and have been constantly on the look-out
to serve it, should opportunity occur. I
was out late last night,
m the United States Circuit Court room, to see if there
was the
least chance to serve it.
Mr. Keyes. Have you ever had occasion to arrest a
man
under a criminal process, who was also held by another party
under civil process ?
Mr. Coburn. I presume that I have, but I was never called
upon to serve such a process under different jurisdiction.
Mr. Keyes. Should a slave commit a murder, and you have
a warrant for his arrest, would you arrest him?
Mr. Coburn. I should let the marshal know the fact, and
take advice in the matter. I have had several conversations
with the sheriff, about the bond, and how far it was ray right

and duty to proceed.
Richard Hildreth sworn. I issued a criminal process against
Thos. Sims on the 7th inst., upon complaint of Charles List, Esq.,
who stated that he had conversed with said Sims, who told him
that on the night of his arrest, two officers came upon him, and
alleged that he had stolen a watch. Sims suspected that the
pretence was a false one, and having made up his mind to resist attempts to arrest him as a fugitive slave by all means in his
power, and being armed with a knife, having no money to purchase any other weapon, he attacked the officer with the design
to kill him if he could. He stabbed with the knife, which
broke, and then his heart failed him, and he was taken. The
complaint was sworn to in due form. Understood that the
name of the officer was Butman. The complaint was for an
assault with intent to kill. That complaint lam not able to
produce, for the reasons which I will state. I subsequently
issued a warrant against one Cephas J. Ames, mate of the brig
M- & J- C. Gilmore, for an assault upon Thomas Sims, upon
the confession made by said Ames, in his testimony before the
United States commissioner. Constable Leighton, who served
it, brought the prisoner into the police court, before justice Merrill, and the complainant also appeared, and he asked for a delay of a few moments, while he went for Mr. Dana. Justice Merrill refused to take cognizance of this case, upon the pretence
that the complaint upon which the process was issued, was not
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lodged in court and upon file. Fearing, after this pretence, that
the criminal warrant against Sims might share the same fate, I
lodged that complaint in the hands of Mr. Power. I had several
conferences with Mr. Coburn and the sheriff. I advised Mr.
Coburn, that if the United States marshal held Sims by a criminal process in a bona fide manner, and was executing it, and
having first possession he had a right to hold him. I also advised that the civil process by which marshal Devens held him,
would be no bar against the criminal process of the State. The
criminal process by which Devens held him should not be used
as a trick or shield against the Commonwealth of Massachusetts, and that this criminal process set up by marshal Devens,
did not entitle him to hold the prisoner indefinitely. He must
carry him within a reasonable time before commissioner Hallett. No unreasonable delay in carrying the prisoner before the
commissioner would be tolerated without serious cause. The
civil process was no cause for not carrying the prisoner forthwith before the commissioner. On the other hand, it was an
additional reason why the warrant should be served, because
the party might be removed from the State by civil process. I
told him how to proceed. Yesterday afternoon I went to the
sheriff and advised him to petition Judge Woodbury for a mandamus to take the prisoner before the commissioner on the criminal charge. I told him that unless he did so, he would not
have taken all the peaceable means in his power. The law of
1843, for the protection of personal liberty, has been violated
by several State officers to my knowledge. In the court held
by commissioner Hallett, constables E. J. Jones, Sawin, and
other officers, testified that they had been employed by the marshal to detain Shadrach, a fugitive. I went before the grand
jury and made complaint to that effect. One of the jury, I
think the foreman, said to Mr. Dana that they had no doubt that
the law af 1543 was violated, but they did not find any bills
against the officers. Cannot state of my own knowledge. Mr.
Neale, a constable, also testified that he had been employed by
the marshal. Watchmen were employed in the same case, and
watchmen are constables in every thing but the power te serve
writs.
John P. Bigelow sworn. lam mayor of the city of Boston.
I gave no orders to the police to place the chains around the
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I gave orders as the chief magistrate of the city,
adopt all measures necessary to preserve
the public peace in and around the court house. The details
were left wholly to him. I gave orders to the commander of
the regiment of light infantry to have portions of his regiment
in readiness to sustain the officers of the law, should it be
thought necessary. I have on one occasion before called out
the military—the time of the murder of Dr. George Parkman.
At that time I was apprehensive that the peace of the city would
be disturbed and I ordered out the military. I do not know
whether the commander in chief was in the city at the time.
The exigencies that should call out the militia, are a reasonable
apprehension of a disturbance of the public peace by disorderly
individuals. I thought that there were evidences of disorder
and trouble. The evidences consisted in the fact that an individual had recently been taken forcibly from the hands of the officers of the law, and an apprehension that a similar event might
occur again. Besides, inflammatory appeals had been made by
certain speakers to persons to arm themselves and resist the
law, making it necessary to secure the services of that arm of
the government upon which the civil power depends as the last
resort, the militia. Chas. L. Holbrook is commander of the
regiment, and I read my written precept to him. The military
power was called out a week ago to-day. Two companies were
detailed the first night, and one has been on duty day midnight
since, by alternation. The regiment embraces the city of Roxbury. I think one of the Roxbury companies has been on duty.
If there is to be any charge, it is at the expense of the city
of Boston, but no bills have been brought in as yet,—still
the city has rarely such an advantage as to get its bills
paid from any other source. Ido not know whether the police
officers are in the power of the United States. The details
were left to the marshal, to whom orders were given to take all
measures he might deem necessary to preserve the peace. I
gave no orders to place the police force under the United Slates
government in the case of Shadrach, the escaped slave. Constables are appointed by the city, but are officers of the Commonwealth. The watchmen serve the city only at night, and
They are
dispose of themselves in the day time as they please.
was not
I
duties.
technically constables, for certain necessary
to the city marshal to
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cognizant of any arrangements of ihe watchmen with the United
States marshal, which would conflict with the Slate laws. The
city marshal was authorized to take all necessary measures to
prevent an interruption of the courts by violence, and no doubt
authorized him to do what he thought proper. The city leases
to the United States certain apartments of the court house, for
the different requirements of its courts. I do not know how
many rooms. The lease was made before my official connection
with the city, and I know nothing of its details, but it was not
likely that it contained any restrictions. I have never seen
Sims. Have given no orders to the marshal relative to carrying him away, or to the confliction of civil and criminal process. The orders to the marshal were to preserve the peace of
the city when Sims was taken away. The military are at Faneui! Hall, —no instructions have yet been issued to them,—but
they are ready to receive instructions at any time.
0
Mr. Robinson. Do you know the plan of operations when
Sims is to be taken away 7 Do you know what is to be done?
Mr Bigelow. I must take the responsibility of declining to
answer that question.
Mr. Robinson. Do you know whether any armaments have
been brought into the city hall, belonging to the United States?
Mr. Bigelow. Ido not know. I have no knowledge of the
fact.
Mr. Robinson. Have you received any advice from the United States government or any of its officers as to how you
should act in these exigencies ?
Mr. Bigelow. Never, sir, within my knowledge.
Mr. Robinson. If you had received a telegraphic despatch
from the United States government or any of its officers, should
yon construe that as coming within my inquiry?
Mr. Bigelow. Yes, sir, I should so consider it. I never received a telegraphic despatch. The city government took no
measures previous to the rescue of the fugitive Shadrach. Certain orders were passed after his rescue, by the mayor and aldermen. The nature of those orders were giving particular instructions to the police.
Mr. Robinson. Can you furnish a copy of those orders?
Mr. Bigelow. I will consider of it. I will take this occasion
to ask of the honorable committee, as a guide to my answers,
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to what course

specifically the inquiries tend—the use to be
made of them. I have answered voluntarily all questions, with
one or two exceptions, that have been asked, but the answers
may have a bearing not intended by the committee, and form a
basis for legal measures. I, however, know nothing in the
transactions of the city government, which are not proper, and
highly honorable to every member. I do not wish to shrink
from any responsibility, but Ido not wish to say anything which
may involve others.
Mr. Robinson. The committee do not intend to coerce any
one to answer the questions of the committee. The witness
will be left to decide for himself as to whether he will answer
or not.
Mr. Bigelow. I shall take the liberty to follow out the suggestions of the committee. The executive business of the city
is transacted in private, if deemed proper. The orders of the
mayor and aldermen and common council are public. The orders to marshal Tukey were published in the newspapers of the
day, and transmitted to the president of the United States.
Mr. Robinson. Under the lease to the United States government of a portion of the court house, can it be used as a jail 1
Mr. Bigelow. I cannot say. Have not examined their lease.
A portion of the building is used by the city and Commonwealth as lock-ups, temporary jails. Only a portion of the
night watch are commissioned as constables. I will consider
whether I will furnish the committee with a list of constables.
Mr. Wood. The law provides that no building owned by
any town or city in the Commonwealth shall be used for
the imprisonment of persons arrested under the fugitive slave
law. Is it your opinion that that law has been violated by the
use made of it by the United States marshall
Mr. Bigelow. I decline giving any opinion on the subject.
Mr. Keys. Was there any real disturbance of the peace, or
was it only fear that required the calling out of the military?
Mr. Bigelow. Having in charge the quiet and peace of the
city, I watch the signs of the times, and no matter what law is
threatened by force, by speakers urging the populace to arm
themselves, I take notice thereof, and shape my duties accordingly
Mr. Keyes.

Mr. Mayor, was not the peace of a certain meet-
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ing held in Fanenil hall, at which Mr. George Thompson was
to speak, disturbed not long since, and did you take any measures to prevent it?
Mr. Bigelow. The case was of a meeting where it was a
a question of whether applause or dissent was predominant.
The cases are utterly dissimilar.
Mr. Keyes. The troops, I believe were not called out in anticipation at that time.
Mr. Bigelow. I was not aware that any forcible resistance
was threatened—nothing like threatening to take up arms.
Francis Tukey sworn. lam city marshal of Boston. I have
been acting in the case of Sims, under the orders of the Mayor
and Aldermen—to act in the case of emergency about the court
house. I have written orders. I will lay them before the committee, if they desire them. I construe those orders to do anything to suppress disorder and riot, and prevent bloodshed. I
caused chains to be put around the court house. I directed the
police to do so, and they were placed around the building, about
half past 3 o’clock, on the morning following the night the slave
was arrested. About sixty men are on duty in and around the
court house during the day, and twenty-five by night. The remainder not on duty during the day, were held in readiness as
a reserved force. Did not exclude any persons having any business, directly or indirectly, in the court house. Spectators and
idlers were excluded.
I mean by idlers, persons having no
business whatever to do with the courts. Ascertained by asking the question. If the person was merely a spectator, he was
excluded. He was allowed to pass the chains. If he had no
business in the courts, he could not get in. I received no directions as to who was to be let in or let out. 1 assumed the responsibility myself. Chief Justice Shaw and Judge Bigelow
walked under the chains the first day. Chief Justice Wells refused to. The next day a place was made, by leaving the door
at the southerly end of the court house free of access to the
judges, and those having business with courts, without walking
under the chains, as after the first day there was no necessity of
being so exclusive. All the police officers are, and all are not
under the direction of the United States marshal, acting under
the orders of the city government, to assist in the preservation
of the peace, and to prevent disturbance; and having received
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a request for assistance from the United States commissioner
Curtis, also from the United Slates marshal, I consider, under
my orders, that the force of which I have charge, is partially
under the control of the United States. No officer under my
control is under the pay of the United Slates. Butman, who
made the arrest, is a city policeman, not a constable, to my
knowledge. I incline to the opinion that he is a night watchman, under a warrant issued three or four years ago. He did
and he did not act under my orders, in making the arrest. I
ordered him to do his best to prevent riot and bloodshed; he
might have thought that the arrest was complying with that order. He acted under my orders as he considered best, and if
there is no other person to do so, I take the responsibility and
endorse what he has done. Do not consider that we have anything to do with arresting a fugitive slave. Have no orders to
make such arrests. I would not arrest a fugitive slave, and I
would not ask others to do what 1 would not do myself. I did
He exercised his best
not send Butman to make this arrest.
judgment; 1 justify him, because I believe it prevented riot,
bloodshed and murder. Do not know that there was any United States officer present at the time, to make the arrest. They
were round in the vicinity somewhere. Alfred Sleeper, I think,
was with Butman ;he is also a city police officer. I do not
know that any United States officer was with them, when the
act was done. I think they were in the immediate neighborhood. The arrest was made on the ground of preventing riot,
bloodshed and murder, which I think would have taken place,
had not my men made the arrest. I think that the men who
have the business in charge on the part of the United States,
have neither courage, shrewdness, or strength to do it. Ido not
consider it my business to make arrests of fugitives. No money,
nor salary, nor office in the United-States, would tempt me to
arrest a fugitive slave. The officers took the best course, as

they thought, under my orders, to prevent a disturbance. I
think that the United States officer would have attempted the
arrest in such a bungling manner, that bloodshed and murder
would have ensued. Ido not know what was the pretence for
this arrest, made by the officer. Ido not know that he was arrested as a fugitive sldve; at the time I heard of it, I believe I
was in bed. The officers carried Sims to where the United
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States officers were, so I understood, and delivered him up to
them. 1 detailed the officers upon orders from the United States
marshal, and United States commissioner. The orders from
the mayor and aldermen were issued after the rescue of “Shadrach.” I construed the orders as to my rendering assistance
to either the State or United States governments; whichever
called on me first, I should render assistance to them first to
keep the peace. If called upon by United States officers to arrest a fugitive slave, I should not do it. Ido not construe my
orders that way. The orders were published in the papers. In
my opinion the bungling manner in which the United States
officers would have made the arrest, there would have been
bloodshed on this occasion. Still I should not have ordered the
arrest; but the arrest having been made by officers, to avert
what they supposed would follow—a disturbance and riot—l
uphold them for what they have done. There was bloodshed
on this occasion. Some one stabbed the police officer. The officers have been in the court house, keeping guard over Sims.
Could not be kept safely without them. I judge that the
United States officers could not do it, from their previous
want of courage in the Craft’s case, and their bungling work
in the case of Shadrach.
Every man of the police force
are in readiness to take Sims beyond the lines of the county, and should construe my orders, so as to allow me to use
my whole force in conducting the man to the State line,
rather than that the man should be killed. 1 think some of
the police carry clubs.
I have had arms loaned to me by
the United States marshal. The police force use and drill
with them. I have had United States arms in my office, and
they will be used, if required. I don’t think, however, they
will be required, for there are some 1500 volunteers, bankers,
merchants, brokers and mechanics, as respectable men as
can be found in the Commonwealth. Should not like to state
where the arms are, if I knew.
They are somewhere, to be
used in case of necessity, to prevent riot, bloodshed and murder. The volunteers comprise as wealthy men as there are in
the State. Among the 1500, is an association of shipwrights
andcaulkers, numbering 160, a fire company,and from 150 to 300
truckmen —no pay and no charge. I should think I was insulting them to offer pay. Could not give the names of any of the

4
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bankers, merchants, &c., without their consent.

If they are

willing, I will furnish you with a list if you insist. I had arranged a police force this morning to go into the multitude of
people coming from the country, and seize those having pitchforks, and lock them up; I understood they were coming. I
have heard that they have been advised by Wendell Phillips
and others, as respectable men as there are in the State, to come;
this has been done by inflammatory speeches; disobedience to
the laws has been counselled in a meeting in which you were
present, Mr. Chairman. These men, who make the inflammatory appeals for bloodshed, are the men who should be sent
to the institution over the way, which you presided over,
Mr. Chairman. They are more to be blamed than the ignorant who are urged on to violate the laws by them, because
they are educated, and know the difference. I have not
seen the armed multitude from the country; have known
two individuals to be armed; I have been into crowds, and felt
of the pockets of men whom I supposed carried weapons; think
I felt pistols in two or three cases, and remarked to the individuals that they had better leave.
George T. Curtis , United States commissioner sworn. Mr.
Robin Son. Has the writ of personal replevin been served upon
you ?
Mr. Curtis. It has not.
Mr. Robinson. Have you given any directions to the marshal, not to allow that writ to be served?
Mr. Curtis. I suppose there are two grounds on which I
might decline to answer that question. One is, that it is not
competent or proper for a committee of the Senate to examine
a judicial officer of the United States, as to what he has done
in the discharge of his official duties; and the other is, that my
answer, if 1 have done anything in violation of any law of the
State, might tend to criminate myself. But lam quite willing
to waive those objections, and to tell the committee all I know
of the matter —that I have heard there was a writ of replevin,
but I have given no directions to the marshal about it, and not
been applied to for any.
Mr. Robinson. Do you know anything about a criminal process against Sims, running in the name of the Commonwealth?
Mr. Curtis. On Tuesday afternoon, Sheriff Coburn came
into my court, and Mr. Sewall, acting as counsel for the pris,

SENATE—No. 89.

1851.]

oner, informed me that that officer was there with a criminal
warrant against Sims, and requested me to direct the marshal to
surrender his prisoner. I told Mr. Sewall that this was an affair entirely between the sheriff and the marshal; that the latter holds Sims under my written order, endorsed upon the warrant of arrest, and that I shall do nothing to vary or affect that
order in any way.
Mr. Robinson. Is not the criminal process of the State entititled to supersede the United States process in the hands of the

marshal 7
Mr. Curtis. The effect of a collision of process issued by the
State, and process issued by the United States, is a very grave
question, on which I should not wish to give an opinion without great consideration; that is an event which I pray God
may never happen, for if the two executive officers of the respective governments were supported by a force on each side, it
would be nothing less than civil war.
Mr. Keyes. Is there any way of testing the constitutionality
of this law, but by process which would come in collision with
the United Stales process 7
Mr. Curtis. There are several other ways, and I can point
out one very obvious way. An action for damages has been
brought against me, reaching the warrant under which Shadrach” was arrested; that action has been entered, and is capable of reaching the Supreme Court of the United States, and
fully testing this question.
Rev. T. W. Higginson, of Newburyport, sworn. I have been
in the city since Saturday last. In a conversation which I had
with marshal Tukey. I asked him if it was his business to help
to confine and remove Sims. He replied, “I know that lam
violating the State law, as well as you know it, bull am not
responsible. lam acting under orders, and it is the mayor and
aldermen who are responsible.”
E. W. Jackson of Chelsea sworn. Last Saturday morning
I had business with a member of the bar in the court of common pleas; I went to the entrance of the court house and demanded of John F. Snow admittance he wore a police badge,
No. 15, I think; I stated what I wanted; he asked me if I had
business connected with the courts ; I then told him that I wanted to see an attorney; told him my name; he absolutely refused me admittance; I went away. On Monday of this week
“

,

,

;
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I demanded admission to the supreme court, for the purpose of
hearing the decision in which I had friends interested; was unable to get in until I went and obtained a permit from the United States marshal. [The permit was here shown. It reads,
Admit E. W. Jackson—Charles Devens.”] I went to the
front door again to test the fact ; was refused ; after ascertaining that I could not gain admission, and as a last extremity, and
stating that I was mortified, I produced the permit, and was
admitted. I also gained admission for two clergymen, to attend
the supreme court, after much urging. lam a merchant, doing
business in Commercial street. lam not able to say whether 1
told Mr. Devens which court I wished to go into.
H. A. Bancroft of Groton sworn. I came to the city last
Monday; I went to the south side of the court house, and inquired
if spectators were indiscriminately allowed to enter the court
house. I told the officer who refused me admittance, that I
wished to enter the court with a friend ; another police officer,
who was formerly in my employ, said he would go to marshal
Devens and obtain permits to go into the United States court
room ; was gone a few minutes, and returned with two cards,
on which was written “Admit the bearer—Chas. Devens.”
We passed up stairs, to what I supposed to be the room where
the trial was held. I found the police officers there had just
received orders not to admit any one but members of the bar.
Being acquainted with an officer, I asked him if we could proceed any further. He said we could not—but if I would come
up after two officers who were passing in and say, or allow him
to say audibly, that “you are two gentlemen from the south,”
you can pass in. I did not go in, but said to him if I could not
go in as a Boston boy, and as a citizen of Massachusetts, I
would not go in at all. And I went out. I was born in
Boston.
Dr. William F. Channing, of Boston, affirmed. I visited
Sims in his prison in the third story of the court house; found
the door of the room strongly barred on the inside ; room guarded by some twenty police officers; Sims was handcuffed. I
heard orders given by marshal Tukey to exclude all persons not
furnished with a permit; I was furnished with one. The witness related a conversation between himself and marshal Tukey, in which the marshal said the city police would be engaged
in carrying this man (Sims) back. I then asked him, are you
“

,

,
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not aware that it is contrary to the statute of this Commonwealth? He replied, I know no statute of the Commonwealth ;

I know no orders but those of the mayor and aldermen. If his
orders had been the other way, he said he should act the other
way. He said that it was a painful duty; nevertheless he
should perform it. I wish to state here that I believe that he is
sincere and acts according to orders. I went to the court house
to witness the evolutions of the police. They practised with
swords. Ido not know that there were United States marshals
among them. They were armed with short swords, such as I
have seen in marshal Devens’s room. There was a small company of twenty or thirty drilling in a separate body—half of
them armed with swords, the others with police staves. The
company of police and others numbered about one hundred,
were commanded by Capt. Samuel Adams, to whom the marshal gave his orders in the comt house, to which I have referred. Other individuals were refused permission to enter the
court house. I was present when a permit was refused to Rev.
Mr. Colver. The permit was necessary in order to enter the

building.
Daniel J. Coburn recalled. I have still in my hands the
1 have not atcriminal process for the arrest of Sims.
tempted to serve it since I was examined yesterday. I had
been informed by the United States marshal that if the criminal process of the United States should be discharged, he should
resist this process and hold Sims on the fugitive process. Yesterday afternoon I was summoned before Judge Woodbury’s
court, where I learned this fact. Sims was remanded by the
Judge to the custody of the marshal upon the criminal process.
The subject matter before the judge was the criminal process
merely. I should add here, that when I called upon the marshal for his definite answer upon the warrant, he told me he
held Sims upon the criminal warrant; and that if he had not
that warrant, he should hold him upon the fugitive warrant. I
know nothing else about the United States criminal process. I
subsequently called upon Mr. Lunt, the district attorney, having previously learned from him that he had control of the criminal business, and requested if there was any release of the
criminal process in the hands of the marshal, to give me
notice. I have never received such notice; he replied to
me courteously, that he should take his own time and his
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His language I considered equivalent to a reNothing more has been done by me, although I have
been present, by night and by day, since the issuing of the proown course.

fusal.

He has since been in the hands of the marshal. I know

cess.

nothing of his removal, except by hearsay. I was not present
when he was taken away. I went out about six o’clock this
morning, when I learned that the man was taken away at halfpast four o’clock. 1 kept no waleh on guard during the night,
to see whether the man would be taken away. I did not consider it my duty to do so. 1 had been previously informed by

the marshal, on several occasions, that he should not give him
upon the civil process, and I also knew that the court remanded
him back on the criminal process, and therefore concluded that
no efforts of mine would be of any avail. Yesterday afternoon, acting upon the advice of the attorney general, I made
my return on a separate paper upon the criminal warrant, and
was about to return it to the police court, attached to the process,
when I was sjibpoenaed as a witness before Judge Woodbury,
and went no further in the matter. I was detained in that court
until the adjournment of the police court, when it was too late
to make the return. When I received the subpoena, it made a
new element in the case, and I thought it prudent to go no further. The return I thought I would hold in my hands, supposing an exigency might occur in which I might serve the warrant, and then it might change the character of the return.

The fallowing is a copy of the return which Mr. Coburn
read
Suffolk ss., April 11th, ISSI.
virtue
the
of
annexed warrant, and in obedience to the
By
command thereof, I have made diligent search for the within
named Thomas Sims, and being informed that the said Sims
was in the custody of Charles Devens, Esquire, United States
marshal for the district of Massachusetts, I called upon the said
Devins and exhibited to him said warrant, and demanded the
delivery and surrender to me of the said Sims to be dealt with
thereon; and the said Devens thereupon refused to surrender
the said Sims, and at the same time gave me notice that he, the
said Devens, had a criminal warrant issued by a United States
commissioner against the said Sims, for an assault upon the
complaint of A. O. Butman. And upon a subsequent demand
:
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of the said Dozens, by me made, to surrender the said Sims upon
this warrant, he the said Devens again informed me that he
held the said Sims, upon the criminal warrant aforesaid, and
also upon a warrant issued by Geo. T. Curtis, Esquire, a United
States commissioner, as an alleged fugitive from labor, (the said
Sims being then under examination before said commissioner
Curtis,) and that he should not deliver him up, and should forcibly resist his being taken by me, if necessary. I, therefore,
have not the said Sims before the court to which this warrant is
returnable, but return the same without him.

(Signed)

DANIEL .1. COBURN, Deputy

Sheriff.

This return has not yet been made. I should have returned
it yesterday afternoon but for the reason stated, —shall make it
this morning; should have made it at nine o’clock but for appearing before the committee. On two occasions after the warrant came into my hands, the first immediately after I made a
demand upon the United States marshal, I called upon the city
marshal stated to him I had a criminal warrant against Sims.
And if he was given up to me by the United States marshal, I
wished force sufficient to prevent his being taken from me, or a
disturbance of the public peace.
He said, “Certainly, sir;
give me a written order, and you shall have such assistance as
you need; such are my orders from the mayor.” The second
occasion was on the night of the issuing of the habeas corpus
by Judge Woodbury. I told the marshal if any exigency should
occur, I might wish to call upon him for aid to prevent a rescue
and a disturbance of the public peace. He replied that he
“was ready,—give me your order in writing. My orders from
the mayor and aldermen are to render assistance.” I sat down
in the court room and wrote the order upon the city marshal, in
case I should arrest Sims, and submitted it to him, to see if it
covered his orders. He replied, “Certainly, and shall respond
to it.” This order was made on the supposition that Sims had
been arrested by me. No exigency has occurred authorizing an
arrest, and I have therefore not called on him to aid me. The
city marshal did not volunteer to assist me in the arrest. I was
told by some one else that marshal Tukey had said that he was
ready to assist me, but presumed he meant to be understood in
case I made a written call upon him. I have had no consults:
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tion with Mr. Devens since Judge Woobury remanded Sims.
I saw the Sheriff in conversation with him, but do not know
what was said. I had a conference with the attorney general,
and he advised me to make the return. He gave me no further
advice, as the return relieved me from further duty. I made
this return at his suggestion. He approved of my not making
the return under the new state of things which existed after I
was summoned before Judge Woodbury.
With your permission, Mr. Chairman, I wish to make a single remark upon this subject. As I stated in my testimony
yesterday, that 1 told Mr. Davis, when applied to upon the first
process, viz.: the writ of personal replevin, 11 that 1 would do
all I could do as an officer,” with fidelity and good faith,—so I
have acted throughout this whole matter, with a sincere and
Conscientious desire to the faithful, judicious, and proper discharge of my official duty, under my oath of allegiance to the
constitution and laws of this Commonwealth and the Constitution of the United States. I have felt deeply the importance of
the subject, as involving momentous consequences. I have devoted almost my whole time in doing, consulting and advising
what could be done, and what were my rights and duties under
the circumstances of the case, to the neglect of my other official duties, deeming this a matter of paramount importance. I
have been called from my bed on two occasions, in the night,
upon this subject. Thursday evening, on learning that Judge
Woodbury had issued a writ of habeas corpus, I repaired to the
circuit court room, where I remained until the court adjourned,
between II and 12 o’clock, P. M., in order to do all that I could
do legally, if any exigency occurred, warranting the service of
the criminal warrant. 1 have not consulted my own personal
convenience, in any way. And now, Mr. Chairman, whatever
may be, or are the consequences to the party claiming his liberty, or to the country, or to the Commonwealth, or whatever
may be the consequences to those officially connected with me
or to myself, I have the entire and full approval of my own
conscientious convictions of having done all I could legally and
rightfully do, in the discharge of my official duty and the approbation of my own conscience.
Richard Hildreth recalled. I was in the court house when
Judge Woodbury remanded Sims. He told the marshal that it
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would be his duty, having that criminal warrant in his hands,
before the commissioner for examination. He also
intimated that the United States district attorney, the prosecuting officer, might perhaps in his discretion see proper to withdraw the complaint; as I was well satisfied that this proceeding was a mere cover to prevent the service of the writ of this
State, I thought it my duty to give certain notices to the marshal, Mr. Hallett and Mr. Hunt. I went to the marshal and
gave a verbal notice, which I put in writing, at his request. The
following are the copies of the documents served. They were
read by the witness :
[copy.]
Charles Devens, Jr., Esq., marshal of the United States for
to take Sims

—•

the District of Massachusetts:
Sir—Having in my capacity as a justice of the peace of the
Commonwealth of Massachusetts, issued a criminal warrant
now in the hands of D. J. Coburn, Esq., deputy sheriff, for the
arrest of one Thomas Sims, now in your custody, under a certificate of commissioner Curtis, as a fugitive from service, and
also on a criminal process against the said Sims, issued by Benjamin F. Hallett, Esq,, this is to give you notice that I call upon
you as a good citizen of the Commonwealth of Massachusetts,
in case the said Sims should be discharged by the said commissioner, or the said criminal process in your hands against him
should be in any way lifted, not to remove the said Sims out of
this Commonwealth, without giving ample notice and opportunity to the said Coburn to serve the warrant in his hands as
aforesaid.
RICHARD HILDRETH,
Justice of the Peace.
(Original delivered to Marshal Devens, at his office at seven
and a half of the evening of the eleventh of April, 1851.)

[copy.]
Hunt, Esq., United States District Attorney for the
Massachusetts District:
Sir—Having in my capacity as Justice of the Peace for the
George

Commonwealth of Massachusetts, issued a criminal warrant,
now in the hands of D. J. Coburn, Esq., deputy sheriff, for the
arrest of one Thomas Sims, now in the custody of Charles
Devens, Jr., Esq., on a certain criminal warrant issued against
5
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him by Benjamin F. Hallett, Esq, as United States commissioner, these are to call upon you, as a good citizen of Massachusetts, not to cause the said proceedings, founded on the warrant of the said Hallett, to be entered nolle prosequi, ox to be in
any other way terminated or discontinued, without giving due
and ample notice to the said Coburn, that he may serve the said
warrant in his hands, before the said Sims is conveyed out of
this Commonwealth.
RICHARD HILDRETH,
Justice of the Peace.
Boston, April 11, 1851.
(Original delivered personally to Mr. Lunt, and read by him
in my presence, between the hours of eight and nine, P. M., of
the day of the date.)

[copy.]
F. Hallett, Esq., Commissioner of the Circuit
Court of the United States, for the Massachusetts District;
Sir—Having, in my capacity of a justice of the peace of the
Commonwealth of Massachusetts, issued a criminal warrant,
now in the hands of D. J. Coburn, Esq., deputy sheriff, for the
arrest of one Thomas Sims, now held in custody by Charles
Devens, Jr., Esq., marshal for the District of Massachusetts, on
a criminal warrant issued by you ; this is to call upon you as a
good citizen of Massachusetts, not to proceed to a hearing on the
said warrant, except at the usual times and places of such hearing, not without due notice thereof to the said Coburn, to the
end that the said Coburn, should the said Sims be discharged
from your process, may have opportunity, before the said Sims
is carried out of this Commonwealth, to serve upon him the said

,

:

Benjamin

.W.W.ant, in the hands of said Coburn.
RICHARD HILDRETH,
Justice of the Peace.

Boston April 11, 1851.
,

(The original served personally upon the said Hallett, between the hours of eight and nine of the evening of the day

of date.)
At the time of the delivery of these notices, Sims was in the
custody of the United States marshal. In reference to the
statement of Mr. Coburn on concluding his testimony, I deem
it but justice to Mr. Coburn to say, that having been cognizant
and the
to the whole proceedings of that officer, upon the writ
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warrant committed to him, it appears to me that Mr. Cobum
has faithfully and conscientiously done every thing to serve the
process of the Commonwealth, which could reasonably be expected from an inferior officer. If there has been any default,
as to which I do not at this time express any opinion, that default was chargeable upon Mr. Coburn’s superior officer, and not
upon him. During the examination which has been going on
before the United States commissioner, the hearing was transferred to the United States marshal’s office. The passage near
the office was obstructed by a large body of officers, who required that persons going into the rooms or offices up stairs, should
go round, instead of going directly up stairs. 1 inquired of one
of the officers by what authority they obstructed the passage.
He said by authority of the marshal. In coming down, I came
the other way. Soon after Sheriff Eveleth came along, and seeing the obstruction, he inquired by what authority it was obstructed, and received for reply—the marshal. I understood
them to mean the United States marshal, but it might have
meant the city marshal. The sheriff told them that this was
the main passage way to the Supreme Court room, and the room
of the court of Common Pleas, they must not obstruct the
way, when they drew back rather sulkily, allowed an opening
for five or ten minutes, when they closed the passage as before.
I reminded the officers of the orders of the sheriff, but they continued to obstruct the passage while I remained. This I think
was between 12 and 2 o’clock.
Charles G Davis sworn. I reside in Boston at present; shall
leave it about Ist of May. I made the replevin writ on Friday,
and had a conference with Mr. Coburn in regard to its service,
to ascertain if he would serve it, and to decide the amount of
bond to be taken, as it was to cover costs, as well as damages,
I requested him to deliver the man, in obedience to the command of the writ. I did not wish him to raise a conflict between the State and United States authorities, but go as far as
he could, without so doing. I thought it was the officer’s duty
to make an actual attempt to reach the body of Sims, and if
resisted, then to make his return. On the morning of the Bth, I
addressed the following note to the sheriff, which I handed to
him in the mayor and aldermen’s room, where I found him in
consultation with the mayor.
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Boston , April 7, 1851.
To the Sheriff of the County of Suffolk :
I have deposited in the hands of one of your deputies, Daniel
J. Coburn, a writ of personal replevin, issued from the Court of
Common Pleas for the County of Suffolk, under the seal of said
court, directed to you or your deputies, authorizing and requiring you and them to deliver the body of one Thomas Sims from
the custody of Charles Devens.
I am informed that said Sims is in the possession and custody
of said Devens, in the court house in Boston, where he may be
found, and where his body may be reached; and if you desire
it, I will point him out to you.
As counsel for said Sims, it becomes my duty to demand of
you that said writ be faithfully executed; otherwise, you will
be held strictly responsible for any neglect. It seems to me it is
not sufficient to demand the body of said Sims, but the officer
should go where he is, and endeavor to take him; if then he be
prevented from taking him, by force of the marshal or his subordinates, it is for you to judge of your duty.
I wish to call your attention to the 3d and 10th sections of the
statute concerning writs of personal replevin.
I am, sir, very truly, yours,
CHARLES G. DAVIS,
Attorney for Thomas Sims.
have
to
this
I
note, and have heard of no
received no answer
effort to reach the body of Sims in the room where he was. I
concur with Mr. Hildreth in his statement relative to Mr. Coburn, and suppose he has been advised not to make an effort to
take the body of Sims from where he was.
1 conferred with
the mayor in relation to force, and asked him if he knew his
officers were in a position where they were aiding the United
States marshal. I then asked him if the officers in the court
room and guarding the prisoner, were under the pay of the city.
He said he did not know how far they were acting under the United States marshal, and said the orders he had given to the city
marshal were, to preserve the peace of the city. My object was
to inform the mayor, that his officers were acting in resistance
of the State authority. 1 had previously requested Mr. Coburn to
give a similar notice, and he prepared a note, but did not send it.
Mr. Coburn here interposed, and said that he did prepare a
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note, but upon consultation, decided not to send it. I asked Mr.
Eveleth as to the propriety of sending it; he thought that it was
going beyond what my duty required. Mr. Davis said something about its being necessary to go into the room, and put my
hand upon Sims, as being necessary to the fulfilment of my

duty. I had a conversation with Mr. Charles Sumner—Mr.
Hildreth and Mr. Davis being present at the time. Mr. Sumner, in reply to my inquiry, whether he would advise the serving of the process by force, said, There I hesitate—l doubt.”
Mr. Hildreth was fully of the opinion that force should not be
“

used.
Mr. Davis. The conversation alluded to was on the morning
on which I sent the note to the mayor. Mr. Sumner said, as to
the serving of the criminal warrant, there could be no doubt but
that force could be used. I desired that the sheriff should go
where Sims was, and then if he should be resisted, it would
show that he had made sufficient attempt to take Sims. I saw
some fifteen or twenty police officers ; most of them had a police
badge on their hats-—obstructing the main passageway, apparently marshaled by one Mr. Hacon, of Georgia.
Dr. Wm. F. Charming recalled. I saw a person whom I
supposed to be Sims, conveyed this morning from the court
house to the brig Acorn, which was soon after towed down the
harbor by a steamer. I went to Court Square about 4J o’clock
this morning. There was a body of one hundred armed men
there, going through various evolutions. They were armed
with swords ; a part of them had police” on their hats. There
was another party in Court street of one hundred and fifty, part
of whom had watchmen’s hooks, and were apparently city
watchmen. The rest were armed with clubs. There was also
a third party, smaller in number, about twenty, armed with
swords. There was a group on the other corner of Court
square, whom Marshal Tukey informed that the prisoner would
be removed about five o’clock. About five o’clock, the armed
body came to the east door of the court house. In the course
of a few minutes, the door of the court house was thrown open.
About fifteen persons came out —among them a person I supposed to be Sims. I think the first who came out was Marshal
Tukey, and another was Sheriff Eveleth. 1 thought I recognized him; would not swear. It was not entirely light. The
“
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body of watchmen, before the doors were opened, marched into
Court square, and formed an outer circle, two deep, around the
body of police. There were about 100 or 150 spectators,
possibly 200. Soon after, this body of men marched down to
Long wharf. Some few hisses and cries of shame,” as the
body started, were heard, but no other attempt at disorder was
made. When they reached the foot of Long wharf, Sims and
the body of men went on board the brig Acorn, which was lying
at the foot of the wharf, with a steamer alongside.
Within
three minutes the fastenings were cast off, and the vessel moved
down the harbor. The officers returned in a body, not in as
regular order as they came down. Did not see the city marshal on the wharf though I heard he was there. When the
vessel left, Rev. Mr. Foster, of Concord, made a prayer; a
hymn was sung, and remarks were made. The spectators then
passed up State street, and paused over the spot where Attucks
fell, in the Boston massacre. The officers, with the first returned fugitive slave, passed over the same spot. The witness testified that he had not known of any counsel on the part of
the friends of Sims, of forcible resistance to the law; they had
entirely repudiated it. In answer to an inquiry made by Mr.
Keyes, the witness stated that he was of opinion that the public
feeling in this city, was in favor of the enforcement of the law.
“

He knew that there would be no forcible or factious resistance
to the law. The time will come, it is my belief, if this law
remains on the statute books and is enforced, when there will
be resistance with force—a revolution. The time has not yet
arrived.
Richard Hildreth re-called. Besides the complaint of assault
with intent to kill, another complaint was made against Sims
for larceny, in stealing the boat attached to the M. and J. C.
Gilmore. This complaint was also sworn to by Mr. List, who
testified that Sims confessed the act, after breaking out of the
cabin of that ship. This was on the 10th of April, and the
warrant was issued on the same day. Serious efforts were
made to find an officer who would undertake to serve this precept, but none could be found, and the warrant remained in rny
hands until after Sims had been removed. At that time I received information that Sims was on board the Acorn, at anchor
in Boston harbor. There being then no warrant out against

1851.J

SENATE—No. 89.

him, I waited, with this one, on Mr. Sheriff Eveleth.

I made a
minute of what occurred between us on the back of the warrant. [This amounted to a refusal to serve the warrant, as the
vessel was in all likelihood beyond Cape Cod, and lie had also
reason to believe that Sims could not be taken under the warrant in question.]
Deputy Sheriff Coburn re-called. At my last examination I
had not made a final return of the warrant against Sims. I
have since done so, —at the police court, on Saturday,—making
a memorandum of my doing so at the time. It was precisely
the same as that filed before the committee. I made no further
attempts to serve the process.
Mr. Sheriff Eveleth recalled. 1 was not of the party that accompanied Sims to the Acorn on Saturday morning last. I was
not in the vicinity of the court house from half-past 7 on the
previous night, until 8 o’clock on the same morning. I have
seen a statement to the contrary in the newspapers ; but the
party so testifying must have done so in a mistake; I was not

present.
Cassander Gilmore lam a member of the House of Representives. I was at the court house on last Friday afternoon,
and I was anxious to go in and hear Judge Woodbury’s opinions, and see the prisoner, Sims. I spoke to a man at the chains
outside, and asked him if I could get in. He said I might try.
I passed up stairs and saw the officers on guard in the passages. At the door leading into the court, I was stopped and asked whether I was a member of the bar? I said I was not; and
saw several gentlemen who said they were so, pass in, and others refused admittance. One gentleman came in, to whom the
question was put —“Are you a member of the bar?”—he said
“No, lam a Georgian.” He was admitted, as Mr. Tukey, as
I understood, waved him to come in. 1 then asked if I could
get in, and was answered that I could not. I inquired why
a citizen of Massachusetts had not the same right to enter as
one from Georgia? when the officer at the door said he could
not help it. Some one said at the time, in a whisper—“ a Sumner man,” —but 1 did not know that it referred to me. I was,
however, allowed to go in, and I did so accordingly. I don’t
know that my being a “Sumner man,” constituted a privilege
at that lime to admit me.
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E. M. Hosmcr, of Boylston. lam a member of the House
of Representatives. I know nothing pertinent to this inquiryhut what refers to the obstructions at the court house. I went
there Saturday before last, where I met Mr. Paine, of Melrose,
who is a member of the bar. He asked if I had been in'? when
I replied that 1 understood none were admitted but those who
belonged to the bar. He said he would try to get me in. He
went to the door and got past on his representing himself as belonging to the bar. I attempted to do the same, but was stopped
by a police officer, who inquired if I was a lawyer. I said I
was not, but was a member of the House of Representatives,
and had as good a right to go in as any member of the bar.
He said that I could not be admitted, as I was not of the bar,
and I then left. On Tuesday following I made an application
to get into the court house, and was then told that, unless I was
a member of the bar, or had a permit, I could not get in. I said
I was a member of the House, and ought to get in but I was
told that I should have a permit, which I could get from the
United States marshal. I did not think it worth while to put
myself to that trouble. That’s all I know about the matter.
Benjamin F Hallelt testified. I am not an United States
commissioner, but hold an appointment under the United States
courts.
I don’t hold myself as a government officer, —but
a commissioner appointed by the United States courts to take
bail and affidavits, &c. I issued a warrant for the arrest of
Thomas Sims for an assault on Asa F. Butman ; but that is on
record, and would be more satisfactorily gleaned from thence
by the committee ; coming from that source it would be more
reliable. I discharged the official act in connection with that
warrant on the 7th of April. By the official act I mean what
part I took in the proceeding, which has been approved by the
highest court, and is not subject to the supervision or revision of
this commission. lam not responsible to this committee or the
Legislature for that or any other of my official acts. I am,
however, willing to give such information as I possess, although
I own no compulsion in the matter, and hold myself responsible only to a higher power, —I mean the Constitution of the
United States. I do not know that I am bound to answer
whether any examination took place in connection with the war;

,

1851.]

SENATE—No. 89.

rant; and lam not sure whether my official conduct is under
review with a view to my prejudice.
The chairman assured Mr. Hallett that his official conduct
was in no danger of impeachment.
Mr. Hallett. A warrant is usually issued, on proper cause
being presented to the commissioner. It goes out of ins hands
into those of an officer, and he has nothing further to do with
it, unless called to an examination. This warrant is to be served, but is not returnable forthwith. It is not my business to
inquire what has become of the warrant in question. The last
time I saw it, it was in Judge Woodbury’s hands, who declared
it a well drawn, constitutional paper, in which gentlemen of the
higher and lower law failed to find a flaw. The return of the
warrant is a matter for the consideration of the prosecuting officer, who has the full control and determination in returning it
or not, as he may think proper, I have no power to compel
such return, —neither has any officer of state or nation in similar circumstances. If lam called on to give an opinion on
the legality of the return, I would desire to be feed. Lawyers
are never called as experts on the subject of the interpretation
of law. I have no right to give an opinion on the power or
discretion of a prosecuting officer. He must answer that question himself. As for me, Ido not run round the city chasing
my warrants. I let them take care of themselves. My records
will show my experience in matters of this kind. They are
not here, and I cannot state my experience from recollection.
The warrants are returned at various times, and are not at all
under my control. I think I have heard of a case where a warrant had been issued, and no return made to the commissioner.
The prosecuting officer has the power of direction in the case
in issue, and may avoid an examination before a commissioner,
if his case is not of sufficient importance to justify the trouble
and expense of such. My impression is that the warrant granted by me on the 7th April, was placed in the hands of a deputy
marshal, who was sent for. This was not issued on the sham
or pretended complaint of hearsay, out of doors, but by the only
individual who had a right to complain,—-namely, the party
himself. He made the complaint under the law of the United
States, which absorbed the law of the Commonwealth, connected with that matter, and was unassailable by any sequent act
6
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of any petty justice of the peace. It had its sanction in the
highest law this country owns. I repeat that I don’t know
when the warrant was served. I only know when it was issued.
I never have said that such a warrant, issued and not served,
could over-ride all other attachments issued by justices of the
peace. I said that the United States having a party in custody,
was not bound to give him up on the warrant of a third party,
on the outside, who acted on hearsay. I think the labor of the
committee is to get up a conflict between the judicial and legislative functions; and I deny the right of the committee to institute such inquiries ; I have given such answers as I think the
committee have a right to elicit from me. The State process
against Sims was never served, —and that is a judicial fact. The
other was served, —the one which I was connected with, —so
that there could be no superseding of the State law by that of
the United States; but I have no knowledge beyond what the
record of the court will show. I again refer you to that record,
as I cannot state legally what it bears. It was served; and it
puts an end to the legislative inquiry altogether to say that it
was so, and that the other process never was served. 1 think
the warrant granted by me was served on the same day,—the
7th of April; I suppose by being delivered to the officer having
Sims in custody, which made the service perfect. Then it was
entirely in the power of the prosecuting officer to dispose of it
as he thought fit. It has been disposed of in the most judicious
manner, I think, and in accordance with a constitutional law
overruling that of the State. It will meet with the approbation
of all, from the President, through Congress, down to the Supreme Court, and the minds of the majority. I have no sympathy with the pretended philanthropy, which would depend on
sham warrants to remove a criminal from the hands of a national officer, as was attempted on a late occasion. lam not
aware that the district attorney entered a 7iolle prosequi in the
case of the warrant 1 issued against Sims. If such had been
the case, it was proper; and for that I have the highest authority in the State in proof. The district attorney might use
his power in that respect in such manner as he might see fit,
without process of court. I know nothing of the United States
process, or what became of it; but I have a strong opinion that
the State process was a sham one. Many gentlemen were of

1851.]

SENATE—No. 89.

the same belief. If the gentleman (Mr. Keyes) knew the difference between a real and a sham complaint,—taking the one
in question into consideration, —he would have no difficulty in
seeing it in the same light. I had no intention to do more than
my duty in respect to the warrant I granted; and I hope the
chairman will study to do no more. Had any sham process
from out-doors come before me, I would have refused action, in
order to prevent a conflict between the Commonwealth and the
United States government, which would have taken place had
the process against Sims yielded to the criminal process, lam
of opinion that a heinous offence ought to be tried; but only
those who knew the circumstances of the offence of Sims could
judge of the heinousness it involved. The complaint was not
that Sims acted with the intent to kill and murder, —although
it was said so out of doors. The law declares that Butman
was in the service of the United States marshal at the time the
offence was committed; and the law of 1799 clearly countenances that connection under the circumstances. That law supersedes all other laws relative to the same subject; and it will
be found so. The offence of Sims was one to be looked to in
the most lenient light; and it is really wonderful why philanthropy wished to send a man to the State’s prison who was entitled to this leniency. I may talk like a counsellor rather than
a witness, but 1 am apprehensive that counsel is very much
wanted here. I have heard of a notice served on me, as testified to by some individual, and that I had received such. That
is not true. A gentleman came to my house one evening, and
said he had a notice for me. He was asked if he was an officer, and replied no. The notice was taken from him, never
looked at, but put behind the back-log, there it remains now. I
am perfectly answerable for the performance of my duties to
those who have a right to question their performance. I never
said or held the view that the process in question was a sham
one. Mr. Loring came into my office, and made some inquiries
relating to it. Something was said about a trick in connection
with the process, but what I said was, that if any trickery was
in the matter, it was all on the other side. I cautioned Mr. Loring to say not one word on the subject, as it would be magnified a thousand fold by those who never have, in my experience, told the truth, and seem not to have the slightest value for
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it. I also said to him that I was sorry he had fallen into such
bad company, as I had ever found him a true gentleman, in every
sense of the word.
Mr. Keyes. The good company, then, it seems, is on your
side 'l
Mr. Hallett. Yes, sir; but we are not so exclusive as to
refuse admittance into our ranks, of parties who will reverence
constitutional law, and prove themselves good citizens in doing
so, although they may, for a time, have departed from the path
of constitutional rectitude.
Mr. Keyes. 1 hope you won’t have to rank me among such
good company as you refer to.
Mr. Robinson. Mr. Hallett, if the State pays you for giving
evidence, it will do so for nothing; you have not given us any
information.
Mr. Hallett. If I have been so fortunate, during my long examination, as to teach the chairman of the committee that it is
proper to pay a due regard to the law of the land, as it is constitutionally laid down, my labor will not have been in vain. Has
the committee any more questions to put?
Mr. Robinson. None ; at least none at the present time.
Charles Devens, Jr. sicorn. lam United States marshal for
this district. Mr. Chairman, before proceeding further, and for
the purpose of facilitating the committee, I will state that I do
not propose to answer any questions touching my official conduct, or the official conduct of any officer of the United States,
as I do not recognize the authority of this committee or the
Legislature to inquire into that matter. Any other information
1 can give the committee, I shall be happy to.
Mr. Robinson. The committee will put only such questions
as they deem pertinent to the inquiry, and you will judge
whether you will answer them or not. Was a criminal warrant attempted to be served on you, for the person of Thomas
Sims 7
Mr. Devens. No sir, not on me. Deputy sheriff D. J. Coburn informed me that he had a criminal process against a person in my custody—against Thomas Sims, and exhibited a
warrant. I think it was in the vicinity of 12 o’clock ; it might
have been as late as 1 o’clock on the 7th of April. He did not
make any attempt to serve the process. He had it and desired to
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serve it, was clearly the wish which he wished to convey. I told
him that I should take time to consider, and to this proposition
I understood Mr. Coburn to assent. I then proceeded to fell
him that I had a criminal warrant against Sims, he knowing
that I held him under the fugitive law. I did not. say that I
held Sims by a criminal warrant. I considered that I had legal
possession of him, although I had not the warrant in my pocket.
Two or three hours before I heard of the criminal process of the
State, a criminal process had been delivered to me by the proper
officer of the United States; it was about 9 o’clock the same
morning. At the moment Mr. Coburn addressed me, it was in the
hands of the assistant district attorney for the United States,
but in my legal possession, as he held it only for me, as it had
been formally delivered to me; and if it is a good service of a
process, to deliver it to the hands of an officer already having
the party against whom it is issued in custody, then the United
States criminal process had been served two or three hours before I saw Mr. Coburn.
Mr. Robinson. What was the final disposition of that United
States criminal process 7
Mr. Devens. Would it be within the province of the committee to inquire into matters which took place subsequent to
their appointment 7 However, to save time and discussion, I
will state that in my opinion it is a matter strictly within the
rule which I laid down at the outset. I think I must decline,
simply that it relates to officers of the United States, and not out
of disrespect to the honorable committee.
Mr. Robinson. The committee is impressed with the idea
that if this warrant was at any time detached from the prisoner
before his extradition, then the State process would have been
valid. That is what we want to know. They now understand you that the process has never been returned.
Mr. Devens. I cannot view it in any other light than what I
have just stated. I will however, state this much, that the process has not yet been returned, but in due time it will be regularly returned. I have no intention of suppressing it.
Mr. Robinson. The committee are impressed with the idea
that if at any time the United States criminal process was detached, the State process would be valid, and they wish to ascertain if at any time such was the fact.
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Mr. Devens. The process has never been returned by me.
I intend that it shall be, and it will be returned to the court
which issued it.
Mr. Robinson. Was the fugitive slave Sims held under arrest by virtue of a criminal warrant, until removed without the
jurisdiction of the State?
Mr. Devens. The committee will perceive that this is the
same question, in another form, which I declined to answer, for
the reasons then stated.
Mr. Robinson. This is the only question which you have

declined to answer ?
Mr. Devens. Yes, sir, the only one. But I wish you to note
my reasons for not answering it, and also that the warrant will
be regularly returned, when there will be an opportunity of examining it.
Mr. Robinson. Did a man by the name of Butman make the
arrest of Sims'? Was he a deputy marshal of yours?
Mr. Devens. No, sir. He was acting upon authority of a
deputy of mine. He was authorized by one of my deputies to
act for him. I ought to state that I did not make the arrest,
and know no more about it than what I have heard; probably
the committee’s investigation has been as thorough as mine.
Mr. Wood. How does Butman stand in his relation to you
as United States Marshal ?
Mr. Devens. He legally acted by authority of one of my
deputies. As to the arrest, I only hear what my deputies state.

Mr. Robinson. Who is the assistant district attorney, of
whom you spoke?
Mr. Devens. Mr. George B. Sanger. The deputy under
whom Butman acted was Byrnes.
Mr. Robinson. Have you any other information pertinent to
this inquiry ?
Mr. Devens. I don’t know that 1 have —unless it be in relation to a writ of personal replevin, which was in the hands of
the sheriff.
Mr. Robinson. Was there any attempt to serve that writ?
Mr. Devens. Deputy sheriff Coburn called on me, and stated
that he had a writ of personal replevin, and exhibited to me the
bond. I said to him, “If I answer now I should say no.” I
should take time, and subsequently I told him that I should de-
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dine to surrender Sims; that I was prepared to resist by so
much force, and no more of course, as to hold him in my possession. This was before the criminal process; Friday or
Saturday, probably Saturday, before the process was brought by
Mr. Coburn.
Mr. Robinson. What part of the court house is under your

control ?
Mr. Devens.

Some six or eight rooms.
Mr. Robinson. How are they held 7
Mr. Devens. By virtue of a lease, which, however, has not
been executed, but derives its power from its conditions having
been faithfully adhered to by both parties.
It is a written

agreement,

not

signed.

Mr. Robinson. Who are the parties?
Mr. Devens. The United States Marshal and the City of
Boston. This paper has been acted on in good faith by both
parties, ever since the court house was built. I think it has
never been executed, though the city authorities may have ex-

ecuted it.
Mr. Robinson.

Were there any limits prescribed in that lease
as to the purpose for which the rooms were to be used 7
Mr. Devens. I think not. It was made before the State
law of 1843, and derives its validity from having been faithfully adhered to by both parties for years.
Mr. Robinson. Then the city might at once dispossess you 7
Mr. Devens. I think not, without the six months’ notice.
Mr. Wood. The point of the inquiry is to ascertain whether
the City of Boston, as a party to the lease, leased the building
for purposes prohibited by the State laws. Whether the city
would be held responsible under that act, if they did?
Mr. Devens. Cannot see why they should be. So it seems
to me. 1 shall not, however, argue with the committee as to
matters of law.
Mr. Robinson. Was Sims ever examined under the United
States criminal process?
Mr. Devens. Do not see that that has anything to do with
the inquiry, and as it relates to my official duty, I therefore decline to answer.
Mr. Wood. Is that the reason you

decline?
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Mr. Devens. I ought to state that the question also concerns
the actions of other officers.
Mr. Robinson. A great deal was said yesterday by another
witness about shamness in proceedings, and the desire of the
committee is to know if there ever has been an examination
under this United States process.
Mr. Devens. I will decline answering, sir.
Mr. Robinson. No other question to Mr. Devens.
The following are the opinions given by Hon. J. H. Clifford,
attorney general for the Commonwealth, and Hon. S. D. Parker, attorney for the Commonwealth for the County of Suffolk,
relative to the legal right of sheriff Eveleth to take the body
of Thomas Sims, an alleged fugitive from service and labor,
from the custody of the United States marshal; together with
the sheriff’s correspondence concerning the matter. Copies of
the opinions were given by the sheriff to the Senate Committee

of Investigation

:

Sheriff’s Office,

Boston, P

')
April Bth, 1851
Samuel D. Parker, Esq., Commonwealth’s Attorney for the

County of Suffolk:
Dear Sir:—Mr. Coburn, one of my deputies, has in his
hands a writ of personal replevin against Charles Devens, Esq.,
marshal of the United States, issued by the court of common
pleas for the county of Suffolk, for the delivery to the officer
holding said writ, the body of Thomas Sims, who is now held
in custody by said Devens, by virtue of a warrant issued by
George T. Curtis, Esq., a commissioner of the United States,
against the said Sims, charged as a fugitive from labor, &c., and
Mr. Coburn, has, by virtue of said writ demanded of said Devens the delivery and surrender of the body of said Sims, to him,
said Coburn, according to the terms of said writ; and the said
Devens refuses to deliver said Sims, according to, and in pursuance of, said demand.
Mr. Coburn also has in his hands a warrant issued by Richard Hildreth, Esq., justice of the peace for the county of Suffolk, against the said Thomas Sims, charging him with an asButman, a police officer. Mr.
sault, with intent to kill one
Coburn had demanded of the said, Sevens, the surrender to him,
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said Coburn, by virtue of said warrant, the body of said Sims,
and the said Devens refuses to deliver said Sims in accordance
with said demand, and for the reason that he holds said Sims
as a fugitive from labor, as before stated, and also upon a -warrant issued by Benj. F. Hallett, Esq , a commissioner of the United States, in which warrant said Sims is charged with an assault upon the before named Butman, then acting as an assistant to said Devens. in the service of legal process, and hindering and obstructing him, the said Butman, in the service of said
process. I now call upon you, at the suggestion of his Excellency the Governor, (the attorney general being absent,) and ask
you to advise me whether 1 have or have not a legal right to
call to my aid the posse comitatus , and to use force and to take
him by force from the custody of said Devens in the service of
the writ and warrant referred to: and the said Devens further
informed Mr. Coburn that he should resist, with all the force at
his command, any attempt to take said Sims from his custody.
Very respectfully,
Your obedient servant,

JOSEPH EVELETH,
The warrant issued by Mr.
turnable to the police court.

Hildreth,

Sheriff.

before mentioned, is re-

Tuesday Evening, April 8, 1851.
To Joseph Eveleth, Esq., Sheriff of the County of Suffolk:
Sir :—1 received this afternoon a request from his Excellency
the Governor of the Commonwealth, to extend to you (in the
absence of the attorney general) such aid as was in my power,
in relation to the interesting subject of your conversation with
him; and I have received your subsequent letter to me of this
date, stating the circumstances of your deputy, Mr. Coburn,
having a writ of personal replevin for service against Mr. Devens, the United States marshal in this district, and also a criminal warrant against Thomas Sims, now in his custody, and the
positive refusal of Mr. Devens to deliver up the said Sims to
your deputy, either on the writ or on the warrant, on the ground
that he held said Sims in his custody by virtue of two processes
or lawful warrants, one criminal issued by Mr. commissioner
Hallett, and the other civil, issued by Mr. commissioner Curtis,
,
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severally acting under different Acts of the Congress of the
United States, and that he, said Devens, would resist with all
the force at his command any attempt to take said Sims from his
custody; and your letter proceeds to propose certain questions
to me for advice as to your rights as sheriff of the county of
Suffolk.
Mr. Coburn has shown to me the writ and the warrant. The
writ of personal replevin, wherein said Sims is plaintiff,
purports to have been issued by virtue of the Acts of this
Commonwealth of 1837, chap. 221, as it is in the precise form
therein set forth. The first section of that Act is as follows;
“If any person is imprisoned, restrained of his liberty, or
held in duress, unless it be in the custody of some public officer
of the law, by force of a lawful warrant or other process, civil
or criminal, issued by a court of competent jurisdiction, he shall
be entitled, as of right to the writ of personal replevin, and to
be thereby delivered in the manner hereinafter provided.” It
will not be denied that the United States marshal for the district
of Massachusetts is a public officer of the law. You inform me that
beholds said Sims by two lawful warrants or other process, one
civil and the other criminal, issued by a court of competent juUS&cxibn, as above mentioned, and that he refuses to deliver up
said Sims to your deputy, and that he will resist by force all
attempts to rescue him out of his custody. Your letter then
states to me that at the suggestion of his Excellency the Governor, the attorney general being absent, you call on me and
ask me to advise you whether you have, or have not, a legal
right to call on the posse comiiaius and use force, and to take
said Sims, the plaintiff in replevin, by force from the custody of
said Devens.” I think, and I advise you, under the facts stated, that the said Act of 1837, chap. 221, does not confer that
right on you, and was not intended by the Legislature to confer
that right, and my opinion is founded not only on the restrictive
words following the word unless in the first section (tending to show that the writ under these facts was issued improvidently,) but also on the provisions of the tenth section, which
directs a very different course of proceedings against the defendant in replevin, if he secretes or conveys away the plaintiff
in replevin. Your deputy should certify the facts fully and accurately on the return of the writ of personal replevin, and
“

“

”
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then, on motion, the court is to issue a capias against the defendant in replevin, and proceed to deal with him as provided
in that Act, and those severe proceedings are to emanate from
the court, upon and after the return of the replevin writ. I believe the Legislature intended to guard by very express language against collisions between the different public officers of
the law; and it is now settled beyond controversy, that if a
state law conflicts with an Act of Congress upon a subject matter upon which Congress is authorized by the Constitution of
the United States to legislate, the state law is inoperative and
null, just so far as it is repugnant to the Act of Congress.
It seems equally clear to me that the criminal warrant issued
by Richard Hildreth, Esq., as a justice of the peace in this county,
against said Sims for an alleged offence against the laws of this
State, would not authorize you, under the circumstances before
stated, to raise the posse comitatus, and rescue Sims by force
out of the custody of the United States marshal, he at the same
time holding the said Sims by virtue of a legal warrant for an
alleged crime against the laws of the United States, and defending his possession by all the force at his command. He has as
much right under the laws of the land to arrest and hold Sims
on a criminal warrant, coming from a legal and proper source,
as you have, and if he gets possession of his body first, he has
the advantage of priority. Had you arrested Sims first on a
criminal warrant, the marshal could not lawfully rescue him
from you by force, and priority of possession thus confers the
better title. Brute force is needless, and generally unjustifiable,
in civilized communities, especially between conservators of the
peace, and conflicting personal or official rights may peaceably
he settled by writs of habeas corpus and other judicial proceedings, without resort to bludgeons, bayonets, bullets, or bloodshedding. Your deputy, on the return of the criminal warrant,
also should set out all the facts and pray for the advice of the
criminal court as to further proceedings. It is farther stated
that the United States marshal also holds Sims by virtue of a
civil process. It must be admitted that this fact presents other
considerations. I have not time to study all its bearings, as I
am now pressed with absorbing official duties with the grand
jury, and it does not seem to be necessary. If there be one satisfactory and conclusive reason why you should not raise the
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posse comitatus to take said Sims by force and battle from the
marshal’s custody, it would be but supererogatory labor to pursue needless inquiries for other reasons. Even supposing it was
admitted that a State criminal process would always take precedence of a civil process, for a private interest authorized and
given only by an Act of Congress, still the mode of proceeding
deserves serious consideration. If a man be committed to jail
for a debt, or other legal cause, and a criminal court were lawfully to issue a warrant to bring him before it for trial for a
crime, the officer who had the warrant for service, probably
would not, and certainly could not lawfully raise the posse comitatus to rescue him from the jailer by force ; but he might and
probably would get a writ of habeas corpus from the criminal
court commanding the jailer to bring up the prisoner, which is a
long established usage, and the jailer in such case would not be
liable for an escape.
The recent fugitive slave law, in some of its provisions, is
highly penal; it enlarges the powers and duties of the United
States marshals, and places them under very heavy responsibilities and liabilities. A criminal State prosecution may suspend,
but does not annihilate civil rights and remedies. But it seems
to me unnecessary to disc'uss this subject any further at present,
or to be more explicit now on this point.
Hoping that these answers to your specific interrogatories will
give you some aid in your anxious decision concerning your
rights and duties on the present occasion.

I remain, respectfully,
Your ob’t servant,
SAM’L. D. PARKER.
Attorney of Commonwealth for the County of Suffolk,
Shekiff’s Office, Boston,
April 9th, 1851. j
Sir: —I yesterday handed to Samuel D. Parker, Esq., Commonwealth’s attorney of the county of Suffolk, a note from his
Excellency Governor Boutwell, addressed to Mr. Parker at my
request, (you then being in a distant county of the Commonwealth,) requesting Mr. P. to advise me in relation to the service of a certain writ of personal replevin, and also of a certain
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criminal warrant then in the hands of one of my deputies. Mr.
Parker’s opinion in relation to the matters alluded to, I now enclose to you as the highest law officer of the Commonwealth, and
respectfully ask whether you concur in that opinion ; and I also
request you to give me such further advice as you may deem
proper in relation to the subject.
Respectfully,
Your obedient servant,
JOSEPH EYELETH, Sheriff.
Hon John H. Clifford, Attorney General of the Commonwealth
of Massachusetts.

COMMONWEALTH OF MASSACHUSETTS.
Attorney

To

Joseph

General’s Office, I
April 9th, 1851. i

Eveleth, Esq., Sheriff of the County of Suffolk:

Sir: —l have received your note of this morning, and have
examined the opinion of the attorney of the Commonwealth for
the county of Suffolk, which accompanies it.
I feel no hesitation in saying, in reply to your inquiry, that I
fully concur with Mr. Parker in the conclusion to which he has
arrived, upon the question submitted by you, as it is stated in
the opinion.
In a case in which it was the clear legal right, and the corresponding official duty , of a civil officer of the Commonwealth
to execute a precept by force, and for this purpose to summon,
if need be, an armed posse to his aid, against an opposing force
directed by an officer acting under the authority of the Federal
Government, but one course would be open to him, however lamentable and disastrous the consequences of such a resort to
violence might be.
He would be held by his sworn obligations, and under the
highest responsibilities to maintain the supremacy of the laws
of the Commonwealth. But to justify a step fraught with consequences so momentous, he must first be well assured that he
has the lawful right to compel obedience and submission, at any
cost and at all hazards, to the precept, in the execution of which
he is thus periling the lives of his fellow citizens. This right,

PERSONAL LIBERTY.

[April,

while the party is held by the United States marshal, under a
criminal process, duly issued by a competent tribunal, I am
quite clear you cannot maintain.
If, however, the party is discharged from that process, your
right and your duty to use every effort to effect the service of a
warrant issued upon the complaint for an alleged violation of a
law of this Commonwealth, are equally clear. It cannot be
maintained, and would not, I think, be pretended, that if the
party was held in custody by the United States marshal upon
a merely civil process, charging him with being a fugitive from
labor and service under the Act of Congress of 1850, he could
thereby be protected from a criminal process issued by competent authority, and be removed out of the State, without answering to the charge of having committed an offence against
the laws of the Commonwealth. Whether, if your efforts to
effect a peaceable service of the warrant under these circumstances should be repelled by the marshal, you should resort to force in the first instance, or make a return of the facts
upon the warrant, with the view to the issuing of a writ of
habeas corpus by the court to which the warrant is returnable, is a question of grave importance; and the suggestions of
Mr. Parker upon this point are entitled to great consideration.
I am not prepared to say that you would not be justified in
adopting either alternative,- —though to avoid a collision by force
between the authorities of the State and those of the United
States, I should certainly, with my present views, advise a resort to the latter.
With respect to the writ of personal replevin, I adopt, entirely, the views expressed in the opinion. It has been erroneously represented that I have recently avowed in public, the
opinion, that under this writ an alleged fugitive slave may be
taken out of the hands of the United States marshal, while in
his custody, under a warrant issued upon the act of Congress
of 1850. This is a misapprehension. Upon the occasion, and
in the opinion referred to, I expressly excepted, as the statute of
Massachusetts expressly excepts, the case of a person in the
custody of an officer of the law, and confined it to the case of a
person seized as a slave by one claiming to be his owner, or the
agent of his owner, and attempting to carry him out of the
State, as it has been held the owner may do, without resorting
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to any legal process; in which case the law of Massachusetts
of 1837, secured to the party seized, the writ of personal replevin as a matter of right. I state this simply to negative the
inference that I have at any time doubted the correctness of the
views stated by Mr. Parker on this point, in which I have now
expressed my concurrence.
I am, very respectfully,
Your ob’t serv’t,
JOHN H. CLIFFORD,
Attorney General.
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Commontocaltij of iilassacijusttts.

In the Year One Thousand Eight Hundred and FiftyOne.

AN ACT
Concerning calling out the Militia.
BE it enacted by the Senate and House of Representatives, in General Court assembled and by the authority of
the same as follows
,

:

,

1
2
-3
4
5
6
7

During any session of the general court, in Boston,
or during any session of the executive council therein, or at any time when the governor is in the city of
Boston, or in any other city, the power of the mayor
of such city to call out the militia, while the governor
is therein, shall be suspended, and vested only in the
hands of the commander in chief.
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Commontotaltlj of

In the Year One Thousand Eight Hundred and FiftyOne.
,

AN ACT
To punish Disobedience to the Laws by Public Officers.

BE it enacted by the Senate and House

of Representaof

tives, in General Court assembled and by the authority
the same as follows
,

:

,

1
2
3
4
5
6
7
-8
9
10

The prohibition of the second section of the act
further to protect personal liberty, passed March 24,
1843, shall be extended to all persons holding any
office created or existing under any statute of this
Commonwealth, and every such person transgressing
the prohibitions thereof, shall forfeit and pay the sum
of one hundred dollars, with costs of suit, to be recovered by indictment or information, or by action of
debt, on the part of any person choosing to sue for
the same.
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