
SENATE.... No. 65.

To the Honorable the Smate and House of Representatives, in
General Court assembled:—

The Memorial of the undersigned respectfully shows:—

That for nearly forty years the riparian owners of certain
lands and flats in the Back Bay have been in quiet and undis-
turbed possession of them, and exercised therein full rights of
ownership. That previously to the year 1883 all questions
relative to the extent and boundaries of their several claims
and privileges had been adjusted and settled with the cities of
Boston and Roxbury, and among themselves; and that in the
year 1836 these boundaries were confirmed and established by
an act of the legislature. That the rights of the riparian
owners of said lands and flats have been heretofore materially
infringed on injured by the acts of the Boston and Rox-
bury Mill Corporation, and the Boston Water-Power Com-
pany, professedly under your authority, and under grants made
by your honorable body to them.

The undersigned asks for no privilege, makes no demand,
nor seeks for any thing from your hands, but security and pro-
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tection, and a preservation of those rights which are guaranteed
to him by the Constitution and the government.

The legislature granted to the above-named corporations
the right of flowage over the lands and flats of the riparian
owners in the Back Bay solely for the purposes of mill power,
and to enable them to become water sellers to the com-
munity.

It was given to this end, and for no other; and more
effectually to secure this object, the Boston Water Company
afterwards asked for and obtained the right to hold land within
the Basin, to prevent encroachments, and secure the area of it
for flowage,— they did. not obtain the right to improve, sell or
convey the land so to be holden. But this right of flowage, so
given, the Boston Water-Power Company have since held,
and now hold'and use wrongfully , for other purposes, and to
the great detriment of the riparian, proprietors. Yet, for said
right of flowage over the lands of the undersigned and others,
no compensation or consideration was ever received, as may
be seen set forth at length in the remonstrance of one of the
principal riparian proprietors, presented to your honorable
body, and printed in Senate document No. 53, for the year
1850.

The objects for which said right of flowage was originally
granted have been, and arc, abandoned and superseded, and
the said company now professedly hold and use said easement
for purposes unauthorized by their charter, and chiefly or
wholly as a means for rendering the lands of the riparian
owners useless, while said company shall .fill up and sell at
enhanced prices their own lands within their receiving basin,
and obliging all other proprietors to purchase on such terras as
they may dictate, the release and relinquishment of said case-
ment of flowage, though obtained originally without compen-
sation, and for purposes which are now abandoned. The said
company have moreover engaged in the purchase and sale of
lands in the Back Bay without authority by its charter, or by
any act of the legislature for so doing, and have by these and
other unlawful acts forfeited their charter—as the undersigned
is informed by eminent legal advisers—and become liable to a
writ for vacating Ihe same ; and that this remedy is, and will
be available for the relief of the riparan proprietors, unless it
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shall be cut off by the passage of certain “ Resolves concern-
ing the Back Bay,” now before the legislature.

Itis believed thatby means of said proposed” Resolves,” taken
in connection with the “ Resolves concerning Boston Harbor
and the Back Bay,” passed in the year 1852, that the said
company now seek to be made a corporation for land specula-
tion, and to be clothed with full powers for holding, filling up,
selling and conveying lands in the Back Bay,—thus ceasing to
be water sellers, and becoming land sellers,—while retaining,
however, at the same time, unrelinquished and uncurtailed,
the aforesaid easement of flowage, and meaning thereby to
obtain a full warrant for acts and proceedings before unauthor-
ized, and to preclude the riparian proprietors from the afore-
said relief which is now open to them.

The undersigned further represents, that by the acts of the
aforesaid corporations in cutting off the ebb and flow of the
sea in the Back Bay, a great and dangerous nuisance has been
created, seriously detrimental to the health of the cities of
Boston and Roxbury, and highly prejudicial to the riparian
owners, and that by the passage of the proposed “ Resolves,”
this nuisance, both to said cities and to said owners, would
probably be extended and increased ten-fold; and the under-
signed and other riparian proprietors—without any fault of
their own, and wholly by the action of others under said
Resolves—would be liable, and may be put to great and un-
warrantable, and yet unavoidable, expense, for the abatement
of such nuisance, and by being compelled to remove from
their lands and flats in the empty basin, the deposit of decay-
ing animal and vegetable matter thus caused or increased.

The undersigned respectfully presents to your honorable
body, that neither He, nor the riparian proprietors aforesaid,
have any protection or security, or remedy, against the
nuisance threatened to him and them, in their riparian rights,
as stated above, and therefore asks—as simply a claim of jus-
tice—that adequate legislative provision may be made for the
protection and security of the riparian owners against such
nuisance; and would also ask, for the reasons set forth in this
Memorial, that if the new powers proposed to be granted to
the Boston Water-Power Company by the aforesaid “Resolves
concerning the Back Bay,” be granted at all, they be granted
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only on condition of a surrender of the right of fiowage on
all the lands within the Back Bay over which it has heretofore
been exercised, and that the water of the full basin be forth-
with used as a scourer for sanitary purposes. And that, if in
consequence of filling up said Back Bay, or of the making of
cross dams, highways, dikes or other changes therein, under
authority of grants from the legislature —or otherwise a
nuisance of whatever kind shall be extended or created upon
the lands or flats of any proprietor within said basin, or
noxious or injurious to the health and comfort of the cities of
Boston or Roxbury, the parties creating or causing such
nuisance shall be held to abate the same forthwith, at his own
expense, and shall also be liable in a penalty to be paid to the
above-named cities—equally between them—for every day of
unnecessary delay.

Respectfully presented by

DAVID SEARS,
For himself and Riparian Proprietors,.

Boston, February 25, 1856.


