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To the Honorable the Senate and House of Representatives
of the Commonwealth of Massachusetts , in General Court
assembled:—

The undersigned, Nathan W. Hazen, of Andover, respect-
fully asks your honorable body to refuse the prayer of the Bos-
ton and Maine Railroad, for leave to relocate their road.

If, by this petition, it is intended to ask for leave to take the
land of your remonstrant against his consent, he submits, that
such a grant can be made only when the public exigency re-
quires it for a public purpose. There is here no such exigency.
The grant has been once made; the public are in the enjoy-
ment of all the privileges for which they made the grant. It
may be that the petitioners have failed in their duty, and it
may happen that it may cost them more to secure to the pub-
lic what they stipulated to give for their grant and its privi-
leges, than it would have cost them had they done no illegality;
but that creates no public exigency. It is not pretended that
they cannot have a way. It is only a question of cost. It
seems to be assumed by the petitioners, that because your
honorable body gave them a charter, you will see to it that,
however unwisely or injudiciously they may conduct, they shall
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suffer nothing by their own carelessness or negligence; that
you will exercise a guardianship over them to protect them
against the consequences of their own misconduct.

This, in the judgment of your remonstrant, is far from a just
view of their relations. It seems to him, that when a charter
has been granted by the sovereign power, the corporation which
accepts it, and acts under it, assumes duties and obligations,
and takes upon itself certain risks. If lack of foresight, if
carelessness or illegality of proceeding places the grantee of
these great privileges in a position in which he must make
sacrifices in order to perform his duties, he is not, therefore, to
be excused from their performance. Nor is it the exigency
which is provided for by the constitution. If, by false estimates,
or injudicious surveys, or by any other lack of prudence or good
judgment, it shall happen that speculators find in the end that
they did not properly count the cost, and their misconduct has
made an expenditure larger than the original estimates neces-
sary, it is not to be reduced by legislation. This power properly
exhausts itself in the original grant. So your remonstrant has
always supposed; and the whole course of proceeding of this
honorable body on this subject during the last seven years has
confirmed and established him in this belief.

By an Act passed March 3, 1846, the said railroad company
were authorized to vary their route through a portion of what
is now Andover, Lawrence and North Andover. Assuming
to act by virtue of authority given in that law, said corpora-
tion took possession of a portion of your remonstrant’s land,
and constructed their railroad thereupon.

Your remonstrant believed, and was advised by counsel
learned in the law, that said corporation had built its road
upon.his land without right, and in violation of law, and, to
test that question, on the Bth day of May, 1848, he sued out
a writ against said corporation, as trespassers upon his land.

Said corporation then applied to this honorable body for re-
lief, and asked that they might have a further time in which
to file their location, and that such changes might be made
therein, as should obviate all objection to the legality of their
proceedings. To their petition your remonstrant objected.
He was heard before your honorable body. It appeared, that
the rights of others, as well as his own, were involved, and
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that suits were pending in the Supreme Judicial Court of the
Commonwealth, touching the legality of the proceedings of
the railroad company in locating and constructing their road.

The legislature, in its wisdom, granted the relief prayed for,
so far as was deemed consistent with a just regard to the rights
of others ; and on the tenth day of May, 1848, a law was passed
authorizing the said corporation to file a new location of their
thus newly constructed road, within six months from the pas-
sage of said Act. Such new location was filed August 8,1848.
The legislature, which thus granted their prayer, did so with
this limitation and exception :

“ Nothing contained in this Act shall he construed to affect any
private right in any land or other property, concerning which land or
property any action has been commenced and is now pending against
said corporation.”

It is true, the corporation did not admit they were doing your
remonstrant any wrong. On the other hand, they claimed
that they had lawfully taken his land : they continued to hold
it against his will, deprived him of the use of what they chose
to use, and compelled him to prosecute his suit against them,
to settle judicially, by a judgment of the tribunal of ultimate
resort, his and their rights upon this subject. Your remon-
strant, however, then thought that, as between the corporation
and himself, the matter had been adjudged by the legislature ;

he supposed it to be settled by this honorable body, that no
new authority was to be given by the sovereign power to this
private corporation to take his land from him. If, at this time,
they were using his land lawfully, the right had been acquired,
and he, as a good citizen, was bound to submit. If they were
using it unlawfully, he knew that in process of time that fact
would be definitely settled by the highest judicial tribunal in
the Commonwealth, before which his suit was then, and is now,
pending. Pie reposed in security upon the decision of the
legislature, as upon a matter adjudged; he believed it was not
a decision to be reviewed by a future legislature. It had ceased
to be a subject of legislation, and had become a subject solely
for judicial investigation and judgment; and he did not once
suspect that any attempt would be made, so far to violate the
spirit of the constitution, under which we hold our lives and
liberties, as well as our property, as to ask of the legislature
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to take from him by a law the fruits of a judgment, which
might be obtained in the judicial department of the government.
He contented himself, therefore, in the quiet and peaceable
pursuit of his rights in the courts. He was compelled to incur,
and did incur, very large expenses. His suit was necessarily
protracted to a duration highly oppressive to him, if his judg-
ment is to be nullified by legislation.

In the fall of 1854, after more than six years of litigation,
during all which time the corporation had been using his land,
without compensation to him, and against his will, and, as he
claims, in utter disregard and violation of his rights, the cause
came on to be heard before the judges of the Supreme Judicial
Court, at the law term thereof, for the County of Essex. The
cause was fully argued. The court took time to advise upon
the matter. But so obvious was it upon the argument of the
cause, that the corporation had been acting illegally, and that
it had been using your respondent's land many years without
right, that they did not wait for the decision of the court, but,
at the last session of your honorable body, applied for leave to
relocate their road, so that they might lawfully take your re-
monstrant’s land, and thus deprive him of all the substantial
results of the judgment, should it be in his favor. Still, how-
ever, the corporation would not acknowledge yourremonstrant’s
right, but denied it; kept possession of his land, and kept him
out of it, so far as they chose; refused to admit any wrong on
their part; but asked if the court decided them to be wrong, a
legislative sanction of their wrong. Your remonstrant, at
great expense, was compelled again to vindicate his right.
And when your honorable body came to see that it was a prayer
to give to that corporation the right to take your remonstrant’s
land, after a more than seven years’ illegal holding it, against
his will, its great injustice was at once manifest. The right
to take his and other lands had already once been given to this
corporation, under the restrictions and regulations and safe-
guards of law. The same right had been once renewed, so
far as it could be done consistently with the rights of others.
Yet again it was asked. Your honorable body could not fail
to see, that it was simply the grossest carelessness, or the most
utter disregard of the rights of others, that required of the
corporation a third application for leave to proceed according
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to law. The same inexorable principle of right, by which the
legislature had been governed seven years before, remained.
And, although the just men, who composed your honorable
body, were willing to grant to this corporation more than a
parental indulgence in their mistakes, or their errors, or their
faults even, still they determined that this tribunal should not
be debased to be the mere instrument, by which their power
should triumph over right. “Go once more,” said they, “make
even one more attempt to do a duty that should have been
done many years ago. But go under the same honest and
just limitations and exceptions, which our predecessors, and
which justice and right have hitherto demanded.” The prayer
of the corporation was granted, but with the same limitations
and exceptions as before. The fourth section of chapter 141
of the Acts of 1855, being in these words:—

“ Nothing contained in this Act shall be construed to affect any
private right in any land or other property, concerning which land or
property any action has been commenced and is now pending against
said corporation.”

The corporation, understanding this section, accepted this
Act. Under its provisions, and by virtue of the authority
contained in it, a third location was filed, November 3, 1855.

It is proper for your remonstrant to state, that he is, and
always has been, ready and desirous to effect an amicable set-
tlement with the corporation of all matters of difference be-
tween them. And when, a year ago, it was suggested to a
committee of your honorable body by said corporation, that
the court might, at any time, make a decision adverse to them,
and the entire travelling public upon that route would be left
to his caprice, and that he might unreasonably refuse to allow
his land to be used at any rate, your remonstrant at once
voluntarily entered into a stipulation, that he would not inter-
rupt their passage across his land for the space of six months
after a favorable decision of his cause. How, more decisively,
could he manifest his willingness to treat with them fairly and
liberally? He was willing to negotiate; he was willing to
settle amicably; and six months was supposed by every body
to be ample time in which to adjust all difficulties, and termi-
nate all controversies. He was, and always has been, willing
to sell his land to the corporation, at a proper price; but the
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corporation has refused to buy. His tract of land is of great
value for its extent; but its value is very much dependent on
the conduct of the corporation. They can, by the use of a five-
rod way, make a difference of many thousand dollars in the
value of the tract.

The Act of 1855 having thus passed, and having been ac-
cepted by the petitioners, your remonstrant, feeling secure in
his right, confidently awaited the results of his suit. On the
twentieth day of June last, the court adjudged them to be
trespassers upon his land, and directed the sum to be referred
to an assessor to determine the damages sustained from them
by yourremonstrant, prior to its commencement in 1848. The
road was then hardly built, and cars had not begun to run
upon it.

After that decision, until within a very few days of the
expiration of the said term of six months, the corporation
constantly acknowledged themselves to be using your remon-
strant’s land, without right, except such as they obtained by
the stipulation referred to. They negotiated to run their trains
by circuitous routes oyer other roads, to avoid your remon-
strant’s land ; they actually constructed a line of road around
his land, except across highways, and asked leave, first of the
city government of Lawrence, and then of the county com-
missioners, to cross these highways at grade. These expedi-
ents failed. At this period, when by the often-repeated
admissions of the petitioners, your remonstrant was entitled
to the enjoyment of his estate, for the first time after the judg-
ment of the court, they resorted to their former position ; they
asserted a right to use his land. Nay, more, they resolved to
hold it at all hazards ,

and by force. They gave him such no-
tice; they published manifestoes in the newspapers, concluding
one publication with this remarkable language: “ With this
sanction, the directors voted to insist on their right to use the
track as constructed, and to maintain it as they would any
other part of their road.”

In pursuance of this, on the expiration of the said six
months, a body of men,—more than enough to make “a
tumultuous assembly,”—was put upon the land by the corpo-
ration, and kept there by day and by night, to hold it by force.

With such physical force your remonstrant would not con-
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tend ; he has hitherto found the law strong enough to protect
him against even the power of a corporation willing to do this
violence. It is to the law that he appeals. The powerful are
subject to it as the weak ; the great must as really yield to it
as the humble. But it is law administered by the judicial tri-
bunals, —not law made by the legislature to decide the merits
of a judicial controversy,—or the foundations are broken up
on which life, liberty and property have hitherto rested. This
view, so obviously just, receives but little additional, though
a self-convicting sanction, from the acknowledgment of its
justice by that corporation. The following extract from
Senate document No. 32 of this year, being the remonstrance
of the Boston and Maine Railroad against the petition of the
Danvers Railroad, shows that it is the opinion of this corpora-
tion, (even as between two corporations, the creatures of your
will,) “ that it would be not only unprecedented, but also un-
just, and contrary to fundamental principles of government
and of the constitution, for the legislative department to inter-
fere in a suit by directly or indirectly hearing the proofs and
settling the rights of either party.”

This corporation have taken, and to-day hold your re-
monstrant’s land, by a strong hand. If they have the right
so to do, they need no legislative aid. If they are doing it by
force and violence, without right, and against the law, how
monstrous would be a legislative sanction of it. The conse-
quences of such legislation rush into the mind at once, indi-
cating a destruction of all individual right, and the subordina-
tion of man to associated and concentrated wealth. What,
indeed, is claimed? It is quite convenient for a large corpo-
ration to have a citizen’s property, but it has no right to it;
it wants it, however; it is stronger than the citizen, it puts
forth its strength and seizes what it wants, and holding it by
force, invokes the sovereign power to sanction the wrong—the
injustice—the fraud—the violence; for if there is need of the
legislation asked for, then there is wrong—and injustice—and
fraud—and violence. God forbid that a legislature of Massa-
chusetts should legalize the wrongful, forcible and illegal seiz-
ure of the property of a citizen by a corporation at its will,
and with full knowledge that it is against right, because it is
indeed quite convenient for the corporation to have it.
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Your remonstrant respectfully submits, that the question
between the corporation and himself long since ceased to be a
question of legislation; it is one of right, under the law. The
forcible seizure of his land, the array of numbers upon it by
night and by day to hold it by a strong hand, have given to him
rights which he earnestly contends it would be disastrous for
the legislature to destroy. This corporation is confident
enough of its right to your remonstrant’s property to use force
against him to take and retain it; to violently dispossess him
of it, to grasp it as if it were their own by a title unquestioned
and unquestionable. And shall they, after this, be permitted
to say, that they have not confidence enough in such right to
meet him face to face before the judicial tribunals, upon this
issue? Or does not this very request now show that they
have no confidence in their position ; that they feel themselves
to be wrong doers, and ask your protection in their wrong? If
they are in possession of your remonstrant’s land rightfully,
he will submit, as a citizen should, to the tribunals of the
Commonwealth. They have used it many years, and have
made him no compensation. Already has the statute of limi-
tations barred his remedy for damages for their trespasses
during several years; but of this he does not complain. lie
has preferred to wait a final decision of the controversy before
involving them and himself in constant litigation. He has
been confident that if the final decision of the controversy
was in his favor, the law was sufficient to protect him. He has
not supposed, he does not now suppose, that a special law is
to x'elieve any corporation of its duties. He is quite certain
that if the decision of the court had been adverse to him, the
legislature would not have changed the law for his relief; he
would not have asked it.

Already twice have your honorable body assured your re-
monstrant that his right, vested in him by a judgment at law,
should not be legislated into the hands of his opponents;
already twice have the petitioners been told that they must
justify their conduct towards your remonstrant under existing
laws, and that no special act should be passed to relieve them
from the consequences of their wrong doing in this behalf.
He alone will not be the sufferer, if it is now understood that a
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corporation may take property wrongfully and rest in the
assurance that the next general court will legalize]the wrong.
But your remonstrant does not apprehend such a result. He
feels that the humblest citizen is safe before this august tri-
bunal, against the wrong and force of any corporation, how-
ever powerful in their wealth or strong in their numbers.

NATHAN W. HAZEN
2




