
HOUSE No. 363.
[House No. 355, as amended.]

Note—The word “Committee ”has been used in the following reports as a matter of con-
venience, it being understood that only the members signing each report are responsible for
the views therein expressed.

House of Representatives, April 24, 1876.

The Committee on Railroads, to whom was referred the
report of Francis B. Hayes, one of the state directors of the
Boston & Albany Railroad, and the Order in relation thereto,
which reads as follows :

“ Ordered, That the Committee on Railroads be instructed to
make a thorough investigation of the matters relating to the Boston
& Albatn- Railroad, contained in the report of Francis B. Hayes,
Esq., a state director, and report how far the statements and charges
therein are correct; when and how far an ex-state director referred
to was ever remiss in his full dut}T as such in farthering the interests
of the people of this Commonwealth as required by statute or other-
wise ; and also, when and how far he, or any other director, ever
used their influence as a director of said corporation, to further their
personal interests; and for that purpose said Committee have
authority to send for persons and papers,”—

having given all parties in interest a full hearing, and having
carefully considered the subject, beg leave to submit the
following

EEPORT;

That they began the investigation directed by the forego-
ing Order upon February 23, 1876. The attorney-general
appeared in the interest of the Commonwealth, and con-

Commontocaitl) of filassadjusctts.
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ducted the examination. Hon. Benjamin F. Thomas and
George S. Hale, Esq., appeared as counsel for the Boston &

Albany Railroad Company. Eleven sessions of the Com-
mittee were occupied by the testimony of witnesses, and two
by the arguments of counsel, and a stenographic report of
all the proceedings is appended hereto.

As the report of lion. Francis B. Hayes, a state director
of the corporation, made to the present legislature, and printed
in Senate Document, No. 2, was, by the terms of the fore-
going Order, expressly made the basis of the inquiry, the
Committee have not considered it to be their duty to consider
at length the propriety of the action of Mr. Hayes in acquir-
ing information for this report and in making it as he has
done, although this matter was elaborately argued by the
attorney-general. (Appendix, p. 449.) We have consid-
ered it to be our simple duty to examine the statements ot
the report, and to ascertain, as fully as possible, how far the
same have been substantiated by the evidence before us. It
may not be, however, beyond our province to remark, that it
is the public function of the state directors to communicate
to each legislature all the information at their command which
affects the welfare of the corporation, that a large discretion
should be given them in the manner of making their reports,
and that in our opinion Mr. Haj’es, in making his report,
conformed to the law and discharged his duty.

Ownership of Stock by a State Director.
As to the allegation that one of the state directors had been

interested in the stock while in office, we find as follows :
That Hon. Moses Kimball was first elected a state director

of the Western Railroad Corporation in 1864, and continued to
hold office as such in that corporation and in the Boston &

Albany, with the exception of one year, until 1875, having
been last elected February 5, 1873 ; that during much of
the time since July, 1869, stock has stood upon the books
of the corporation in the name of Moses Kimball, or of Moses
Kimball, trustee, and Mr. Kimball admitted the fact, stating,
however, that he held it, but did not own it; that he held it
in trust for his wife, and that it was purchased with funds
which she had inherited from the estate of her father, and
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that, as his wife had perfect confidence in his management
of her property, he was allowed by her to pledge it when he
wished to borrow money. It also appeared that Mr. Kimball
had frequently pledged it to secure loans made to him, and
that Mr. John P. Healy, being trustee for Mrs. Kimball under
her father’s will, this stock had been purchased by Mr. Kim-
ball with the income received from Mr. Healy, Mr. Kimball
holding it in his own name or a part of the time in the name
of Moses Kimball, trustee.

In defence of Mr. Kimball, it was claimed by counsel that
neither the Resolve of 1866, "That no person shall hereafter
be eligible as a state director of the Western Railroad Corpo-
ration who is in the employ of said corporation, or who owns
stock therein,” nor the statute of 1873, chapter 226, passed
after the consolidation of the Western Railroad with the
Boston & Worcester in 1867, in the exact words of the
Resolve of 1866, had any application to Mr. Kimball, as he
had been elected in 1864.

But the Committee are of opinion that Mr. Kimball was
within both the letter and the spirit of the Resolve of 1866 ;

that as it was directly applicable to him, as state director in
the Western Railroad Corporation, from its passage until the
Act of consolidation took effect, so also it was directly appli-
cable to him as a state director of the Boston & Albany after
the consolidation. The charter of the Boston & Albany,
consolidating the two corporations (St. 1867, ch. 270, sect.
8), contained the following provision :

“The present directors of the Western Railroad Corporation,
chosen b}? the legislature, shall be and continue directors of the
corporation formed as provided, during the terms for which they
were respectively chosen, and upon the expiration of their respect-
ive terms new directors shall be chosen in their stead, in the same
way as directors of the Western Railroad are now chosen, and
in case of any vacancy occurring during the recess of the legis-
lature, the same may be filled as provided by law.”

In the judgment of the Committee, all the obligations
of the persons holding the office of state directors of the
Western Railroad before the consolidation were legally and
morally binding upon Mr. Kimball after the consolidation,
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and we are unable to see how he could have entertained a
doubt upon the subject without at the same time doubting
his power under statute of 1867, chapter 270, to hold office at
all as state director in the new corporation.

We also think that Mr. Kimball was, even adopting his
own statement, that the stock was bought with his wife’s
money, the legal owner of the stock, while it stood in his
name, in violation of the statute. It would undoubtedly be
subject to attachment for his debts under the decisions of the
supreme court. (School District in Greenfield v. First
National Bank, 102 Mass. 174.)

He treated it as his own, and pledged it for his private
loans, and certainly his legal ownership of it was just as much
in violation of the purpose and intent of the framers of the
statute as if he had held, the whole title, both legal and
equitable.

The Gravel Contract.
It appeared in evidence that in the fall of 1869 one Charles

Barrett secured from the owner of a gravel bank in Brighton
a bond for the purchase of the same at a fixed price of
$40,000, the land being the same upon which the Brighton
Abattoir has since been built. He also obtained a bond for
the sale of other gravel land, just across Charles River, in
Watertown. The Brighton lands could be reached by the
construction of a side track from the Boston & Albany Rail-
road. To reach the gravel lands in Watertown, required the
construction of a drawbridge across the Charles River, and
about a half-mile of track.

Mr. Barrett applied to the legislature of 1870 for a charter
to construct his railroad, and while his application was pend-
ing before the legislature, he informed Mr. Lincoln, the vice-
president of the Boston & Albany Railroad Company, of his
purpose, and endeavored to secure his cooperation.

Mr. Lincoln, however, took no active part in the matter,
and Mr. Barrett’s application was refused by the legisla-
ture.

Afterwards, Mr. Lincoln advised Mr. Barrett to see Mr.
Kimball about the matter, and Mr. Barrett had several inter-
views with Mr. Kimball, and endeavored to interest him in
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the enterprise; the result was that Mr. Kimball bought the
Brighton land in August, 1870, having a parol understanding
with Mr. Barrett about the purchase, which was afterwards
put in writing. (Appendix, 229.)

Messrs. Kimball and Barrett then made a bid to furnish
gravel from the land to till the Suffolk Street district, in Bos-
ton ; and this being unsuccessful, finally entered into a
written contract with Norman C. Munson, dated February
25,1871 (Appendix, p. 232), the contract being made in the
name of Mr. Kimball alone, for the sale of gravel from the
land, at a fixed price per square.

Mr. Munson applied to Mr. Lincoln for the purpose of
making a contract for the transportation of the gravel into
Boston to fill the Back Bay. After some negotiation, it was
found necessary to build a new track for about three and
one-half miles, as Mr. Lincoln refused to allow the gravel
trains to pass over the main track. (Appendix, pp. 134,
135.)

This track was accordingly built, and on October 6, 1871,
the Boston & Albany Ba ilroad Corporation entered into a
written contract wdth Mr. Munson for the use of the new
track by Mr. Munson in the transportation of his gravel.
(Appendix, 420.)

Mr. Munson proceeded to remove the gravel, and in
November, 1872, Mr. Kimball sold the land, subject to the
rights of Mr. Munson, to the Abattoir Company for $40,000 ;

the net profit upon the sale of the land and the gravel by
Messrs. Kimball and Barrett, which was equally divided
between them, was $60,000.

The items of the cost of the new track to the company are
stated by Mr. Lincoln in the Appendix (pp. 136 and 137),
and it is perhaps sufficient at the present time to state that
the company realized from their contract with Mr. Munson
and a contract with the contractor furnishing gravel to fill the
Suffolk Street district, the sum of $112,371.05 ; in the words
of Mr. Lincoln "being $6,530 only short of the whole cost of
the improvement.”

The company insisted upon the construction of a viaduct
under their railroad at Brighton, in order to avoid the cross-
ing by the gravel trains of the main track at grade, and this
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viaduct was built by Mr. Munson, the cost of the same, viz.,
$4,791.48, being refunded to him by Mr. Kimball. Mr.
Lincoln testified that Mr. Kimball never interfered at all in
the fixing of the rates charged Mr. Munson for the transpor-
tation of the grave], but that he himself, as vice-president,
made the contract and exacted the most rigorous terms and
secured the highest rates which he could get; and the Com-
mittee found no evidence tending to show that the slightest
favor was shown to Mr. Munson in any way by reason of his
connection with Mr. Kimball, while the contract itself shows
that all the rights of the company were sedulously guarded.

The only evidence relied upon by the attorney-general as
showing any favoritism upon the part of Mr. Lincoln, or any
improper conduct upon the part of Mr. Kimball, was the fact
that Mr. Barrett was in the first instance referred to Mr. Kim-
ball by Mr. Lincoln.

Upon the whole evidence, however, the Committee arrive
at the following conclusion; That the corporation could not
legally have bought land not required for railroad purposes,
for the purpose of selling the gravel from it and then dispos-
ing of it, as was done by Messrs. Kimball and Barrett; that
even if the company could have done so, it had already
declined to do anything more than to transport the gravel;
that the sole purpose of Mr. Lincoln was to secure a profita-
ble contract for the corporation; that Mr. Kimball took no
advantage of his position as a state director to secure more
favorable terms for Mr. Munson than would have been given
to any other individual; and that Mr. Lincoln’s action in
sending Mr. Barrett to Mr. Kimball, cannot be fairly con-
strued as indicating anything wrong either upon his part or
upon that of Mr. Kimball.

We think we may fairly conclude that, after Mr. Lin-
coln’s decision that the company could not, or ought not, to
buy the laud itself, his object was to secure, through Mr.
Kimball’s purchase of the land, a profitable contract for the
transportation of the gravel.

While, however, we take pleasure in stating this conclu-
sion upon the facts in the case before us, we cannot forbear
to remark that such transactions upon the part of a public
officer like Mr. Kimball are not without danger. Mr. Kim-
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ball was the chief state director of the company, and from
his influential position in the State, must necessarily have a
great influence over all his associates in the direction of the
road. In dealing with parties in whose affairs Mr. Kim-
ball had any interest, however remote, the officers of the
corporation would be very likely to be insensibly influenced
by the wish to gratify Mr. Kimball, and by a desire to avoid
any opposition to his plans, and, if the matter of Mr. Mun-
son’s rates had come up before the board of directors, Mr.
Kimball might have found himself disqualified for his trust.

Moreover, all such transactions are viewed by the people
with the most jealous suspicion, and almost invariably create
scandal, which reflects most injuriously upon the public
service.

The Lease or the Ware River Railroad
Most of the time of the investigation was occupied with

the matter of the Ware River Railroad. This road is about
fifty miles in length, extending from Palmer, on the Boston
& Albany Railroad, to Winchendon, and was chartered in
1851. In June, 1872, there had been expended upon the
road the sum of about $1,500,000 ; one-half of which had been
paid in in stock, and the other half of which had been real-
ized from the sale of $750,000 of bonds, secured by a mort-
gage upon the road and franchise.

There was then a default upon the bonds, the company was
insolvent, the road was incomplete, and work had stopped.

The question of the expediency of acquiring the Ware
River road had previously been discussed occasionally by
the directors of the Boston & Albany, and during the year
1872 it attracted still more attention; and, finally, at a meet-
ing of the directors, held December 12, 1872, a committee,
consisting of Messrs. Lincoln, Colt and Kimball, was ap-
pointed to consider the subject.

Hon. Chester W. Chapin, the president of the Boston &

Albany, had previously had negotiations with Yibbard, Foote
& Co. of New York, who then held $256,000 of the bonds
of the Ware River road, and who held the control of the
same by having five of the nine directors of the Ware River
in their interest, for the purchase of their securities.
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These negotiations were consummated December 20, 1872 ;

the five directors representing Yibbard, Foote & Co. resigned,
and Mr. Chapin and four of his friends at once took their
places, Mr. Chapin purchasing the bonds held by Yibbard,
Foote & Company, and their stock. He afterwards made
further purchases, holding, in the spring of 1873, $282,000
of the bonds of the company. His son-in-law, Mr. James
A. Eumrill, holding at the same time $30,000 of the securi-
ties, became president of the Ware River Company.

In the spring of 1873, the company applied to the legisla-
ture, for the purpose of securing legislation for the organiza-
tion of a new company, upon the foreclosure of the mortgage,
the application resulting in the passage of the statute of 1873,
chapter 217.

The road and franchises were then sold under the power of
sale in the mortgage, on May 28, 1873, and were purchased
by Mr. Chapin for the sum of $375,000, one-half the amount
of the morto;a£e bonds.o o

A new company was formed under the Act of 1873,
and such of the bondholders as desired to do so, received
stock in exchange for their bonds in the old company; while
such as elected to surrender their bonds to Mr. Chapin, re-
ceived fifty cents on the dollar for them in cash (the road
having been sold for fifty cents on the dollar of the whole
amount of bonds) ; and the shares of stock to which they
would have been entitled were transferred to Mr. Chapin.
Thus the whole number of shares in the new company was
7,500.

The president, Mr. Eumrill, proceeded to finish the con-
struction of the railroad with the assistance of Mr. Chapin,
and the work was continued during the summer and fall of
1873, until, in November, the sum of $351,000 had been
expended, and the road was completed; about $1,851,000
having been expended upon it in all.

In the spring of 1873, Mr. Chapin stated to Messrs. Kim-
ball and Sargent, of the board of directors, that he was using
a great deal of money in finishing the road, and these gentle-
men then agreed to loan him money, and subsequently Mr.
Kimball lent him $30,000 and Mr. Sargent $25,000. In a
short time after lending Mr. Chapin the money, Mr. Kimball
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left the country to pass the summer in Europe, returning in
the following fall.

After Mr. Kimball’s return, Mr. George O. Crocker, one of
the directors of the Boston & Albany, was added to the com-
mittee upon the purchase of the Ware Eiver Eailroad; Mr.
Kimball having taken no part in the action of the committee
after making his loan of $30,000 to Mr. Chapin in the spring
of 1873.

On October 30, 1873, at a meeting of the directors of the
Ware Eiver Eailroad Company, a committee of three was
chosen, with authority to negotiate a lease of the road to the
Boston & Albany Eailroad Company, consisting of Messrs.
Eumrill, Stevens and May.

The committees of the two corporations had negotia-
tions with each other, and upon December 17, 1873, at a
meeting of the directors of the Boston & Albany Eailroad
Company, the matter of the terms of the lease was made the
subject of discussion ; Mr. Chapin leaving the chair, and Mr.
Lincoln presiding. (Appendix, p. 70.)

The Committee on the Ware Eiver road reported in
favor of leasing that road at a rental of 7 per cent, upon
$525,000, and 7 per cent, upon the cost of completing the
road. This report was accepted, and the committee dis-
charged.

After some discussion, it was voted that the Boston & Al-
bany Eailroad Company would take a perpetual lease of the
Ware Eiver Eailroad at a rental of 5 per cent, on $750,000,
with the further proviso that when the gross earnings of the
Ware Eiver should exceed $125,000, the Boston & Albany
would pay in addition 40 per cent, of such excess until the
rental should amount to 7 per cent, upon $750,000. The
meeting then adjourned to December 23, 1873. Upon that
date, the matter was again discussed, and after the statement
by Mr. Chapin that the Ware Eiver Eailroad Company would
agree to the terms voted by the Boston & Albany board at
their last meeting, "with a slight modification,” and that the
Ware Eiver board favored a fixed rental instead of a sliding
scale based upon the earnings, it was,—

2
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“ Voted, That the Boston & Albany Railroad Company will take
a perpetual lease of the Ware River Railroad, commencing on the
first day of January, 1874, and will pay therefor a rent of five per
cent, on $750,000 for the first year, and will increase the rental at
the rate of one-half per cent, per annum until the same shall reach
a maximum rate of seven per cent, on $750,000, free of taxes ; and
will also assume the payment of the cost of completing the road,
according to an account to be rendered by said Ware River Rail-
road Company, and to be approved by the president and vice-presi-
dent of the Boston & Albany Railroad Company.”

It was voted to call a special meeting of the stockholders
of the Boston & Albany Railroad Company to consider the
subject of the lease upon January 6, 1874, and a committee
consisting of Messrs. Lincoln, Gillett and Chadwick was
chosen to prepare a lease to be submitted at the adjourned
meeting upon January 6, 1874.

At the directors’ meeting, upon January 6, the lease was
submitted to the directors and approved, and being submitted
to the stockholders’ meeting held the same day, it was ap-
proved by them, 103,218 stock votes being cast in favor of
the lease and 75 stock votes being cast against it, the law
requiring a majority of all the stock votes of the company
then being 198,641.

At this meeting of the stockholders Messrs. Kimball,
Chadwick, Carpenter and Murray, four of the state directors,
voted upon the shares of the Commonwealth, 24,115 in number,
in favor of the lease (Appendix, p. 319) and, as will readily
be seen, the vote would not have prevailed without their
action, as there would not have been a majority of the stock.

The terms of the lease were also subsequently ratified by
a majority in interest of the stockholders of the Ware River
Railroad, and the same was duly executed.

The lease is printed in the Appendix, pages 72, 73 and 74.
About January 1, 1874, Mr. Chapin settled with Messrs.
Kimball and Sargent by paying them, in stock of the Ware
River Railroad, as explained by him in Appendix, p. 65.
He also paid some cash to Mr. Kimball. The earnings of
the Ware River Railroad, during the nine months preceding
the date of the lease, were $45,000, or at the rate of $60,000
per annum.
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This summary of these transactions has been given in
order to place the circumstances fully before the legislature,
and the Committee now proceed to consider the question
submitted by the Order, whether any of the state directors
has been remiss to his full duty to the Commonwealth.

And, in dealing with this subject, the Committee feel it
their duty to point out that the relation of Mr. Kimball to
this matter was very dilferent from that of Mr. Chapin and
Mr. Sargent. Mr. Kimball was a state director; a public
officer elected by the legislature to the responsible duty of
guarding the interest of the Commonwealth, in the stock of
the corporation; the express provision of the law, forbidding
him to hold stock, was designed obviously to prevent him
from having any other interest whatsoever, and his long
experience in the legislature, and as a state director for ten
years, made his influence over his associate state directors
almost absolute.

Mr. Kimball testified, and we find it to be a fact, that after
his return from Europe, he ceased to act with the committee
upon the Ware Kiver Eailroad matter, and that Mr. Crocker
was added to the committee on this account. Mr. Kimball
states that he refused to act with the committee "because he
supposed he might have an interest.”

Taking this statement as made, we can find in it no defence
for Mr. Kimball; for it amounts to nothing more than this :

that after he had accepted his position as state director, he
deliberately placed himself in a position which, in his own
judgment, disqualified him to discharge a most responsible
duty devolving upon him; viz., to act upon a committee to
decide whether the interests of the Commonwealth would
be prejudiced by the Ware Eiver lease ; so that, in his own
judgment, his private interests had unfitted him to hold his
public office.

We think his action indefensible. It appears, however,
that though Mr. Kimball took no part upon the committee,
and did not vote at the meetings of the directors where the
subject was considered, for the reason above stated as given
by him, he did act with the other state directors in voting at
the stockholders’ meeting upon the stock of the Common-
wealth, when the lease would not have been confirmed but
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for the action of the state directors. The Committee are
unable to see the distinctions which existed in the mind of
Mr. Kimball, leading him to consider it wrong to vote at the
meetings of the directors, and right to vote upon the state
stock in the stockholders’ meeting.

No one can doubt that Mr. Kimball could have received
from Mr. Chapin payment of his loan in cash if he had desired
it, and if he received stock instead of cash, that he preferred
the stock; he received about 282 shares of the stock at $7O
per share,—the amount they had cost Mr. Chapin about the
time the lease was made ; and though it may well be that no
one then foresaw that the stock would appreciate to 112, it is
impossible to doubt that Mr. Kimball preferred the stock
rather than cash, because he expected it to appreciate in
value; and viewing his conduct as that of a high public
official, we feel that it should be severely condemned.

If, moreover, the course of Mr. Kimball was proper, it
would have been equally proper for all of the state directors
to acquire an interest which would disqualify them to act for
the Commonwealth in the meetings of the directors, thus
leaving the State without any representation.

The vote upon the shares of the Commonwealth was cast
by four of the state directors; viz., Messrs. Kimball, Chad-
wick, Carpenter and Murray ; one of whom, Mr. Murray, had
never been over the road; another of whom, Mr. Chadwick,
doubted about the lease; and the third of whom, Mr. Car-
penter, knew nothing about it.

The Committee think the action of Messrs. Carpenter and
Chadwick, in voting for the State in favor of the lease, is inde-
fensible. So much for the conduct of the state directors as
officials of the Commonwealth.

We pass now to the general questions affecting the acqui-
sition of the Ware Eiver road.

Upon the whole evidence, the Committee are satisfied that
the road was sufficiently valuable to the Boston & Albany to
make it important for the latter to control it; that, taking
into account its original cost, and the earnings which it had
made during the nine months prior to the lease, it would
have seemed, in 1873 and 1874, to any reasonable man, a
valuable piece of railroad property, and, in view of the



1876.] 13HOUSE—No. 363.

possible increase of business, one likely to rapidly appreciate
in value.

Finding, therefore, that its acquisition was reasonable, it
only remains for us to consider whether in its acquisition
any one of the directors has used his personal influence as
such director to further his personal interests.

The Committee find that it was generally understood by
the directors of the Boston & Albany, that the motive of Mr.
Chapin in acquiring control of the Ware River Railroad, wT as
to prevent its passing into the hands of persons hostile to the
Boston & Albany, and that this was Mr. Chapin’s real pur-
pose ; but they find that Mr. Chapin was, in no sense, the
agent of the Boston & Albany in making the purchase, and
they consider that he was in no respect accountable to that
corporation, from the mere fact that he had secured control
of the Ware River, and became the owner of a large number
of its bonds. The risk of the enterprise was his, not that of
the Boston & Albany; the money used was his own, and we
are satisfied that if nothing further had been done by Mr.
Chapin, than to buy some of the bonds of the Ware River,
no just complaint could have been made against him.

The next question is, whether Mr. Chapin, being president
of the Boston & Albany, and having acquired an interest in
the Ware River, has improperly used his position in the
former in negotiating the lease.

As to this, we think it clear that after Mr. Chapin accepted
his office as director and president of the Boston & Albany, he
had no right to place himself in a position which would dis-
qualify him for his trust; and, although, as we have said,
Air. Kimball was a public officer, much of the reasoning which
we have used with regard to him is applicable to Mr. Chapin.
The stockholders of the Boston & Albany, in choosing the
board of directors of which he was the most prominent,
member, had the right to assume that he would not so dis-
qualify himself, and the moment he found himself so dis-
qualified, it became his duty to resign.

We find, however, that when the lease was discussed in
the meetings of the board, on December 17, 1873, and
December 23, 1873, Mr. Chapin left the chair, and Mr.
Lincoln presided. Why? Because Mr. Chapin had ac-



Apr.14 BOSTON & ALBANY RAILROAD.

quired such a personal interest, that he could not, in his own
estimation, continue to act as president.

So, too, in the stockholders’ meeting it was stated that Mr.
Lincoln would preside instead of Mr. Chapin.

Mr. Chapin’s duty as director of the Boston & Albany was
to secure the lowest possible rental in the Ware River lease;
his duty as director of the Ware River was to secure the
highest possible rental; the obligations of each position were
of the same kind, and they seem to us essentially and rad-
ically inconsistent with each other ; and while, therefore, the
mere ownership of the stock of the Ware River was not
objectionable, it was certainly improper for Mr. Chapin to
remain a director in the Ware River after the two corpora-
tions began to negotiate together.

In this case, three of the thirteen directors had disqualified
themselves from acting; why might not five, or seven, or
nine of them have done the same, upon the same principle,
and thus have left the stockholders with only a small minority
of the full board to act for them in coping with the other
corporation, officered in part by the very men whom they
themselves had chosen?

We think a simple statement of these facts is, in itself, a
rebuke.

The argument of the attorney-general upon this part of the
case was, that Mr. Chapin was throughout acting simply for
the Boston & Albany Railroad, and that he was culpable
because the terms of the lease as finally adopted were much
too favorable to the Ware River; but it is apparent that Mr.
Chapin’s obligations as director of the Ware River were just
as binding upon him as his obligations as director of the
Boston & Albany, both legally and morally; and he was cer-
tainly culpable when he placed himself in a position where it
was his duty to fulfil two utterly inconsistent trusts. In this
state of affairs, it is difficult to define the exact measure of his
responsibility to each corporation; but the definition is un-
necessary, because we find that he did use his position in the
Boston & Albany to further his private interest, and that,
even when judged by the standard evidently existing in his
own mind at the time, his conduct must be condemned.

The effect of the lease was to give a stable, definite value
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to the stock of the Ware River Railroad making it, so far as
safety alone was concerned, superior even to the Boston &

Albany, and it is important to consider carefully Mr. Chapin’s
action in the negotiations as bearing upon his interest in the
Ware River road.

In the directors’ meeting of December 23, 1873, he appears
as the agent of the Ware River, communicating the offer to
accept the terms of the Boston & Albany with a slight modi-
fication ; while he had previously practically admitted his
responsibility to the Boston & Albany in his proposition to
transfer his interest upon receipt of his outlay and seven per
cent. These illustrations sufficiently show the impropriety
of his action.

It was argued, that Mr. Chapin was willing to discharge
his full duty to the Boston & Albany, and that this
is shown in his proposition just referred to; that the only
reason this was not done was that Mr. Gillett advised that
the road could not legally acquire the stock of the Ware
River ; and while this matter is of great importance, because
it proves that Mr. Chapin, in balancing in his own mind his
duties to the two corporations was inclined to regard that to
the Boston & Albany as paramount, yet upon the whole
evidence, we are of opinion that this argument for Mr. Chapin
is not satisfactory. Granting that the law of Massachusetts,
as Mr. Gillett advised, would not allow one corporation to
own stock in another, —and there is no doubt that Mr. Gillett
was right,—there was still a way in which the result desired
might have been attained.

Application might have been made to the legislature of
1874 for special authority to hold the stock; and granting
that, as claimed by the counsel of the corporation, the appli-
cation would have been probably refused, it could not have
caused much delay to make the attempt, and it might have
been successful. We think the trial should have been
made.

But this is not of very great importance; for, if Mr.
Chapin felt that his interest in the Ware River was, in
any sense, the property of the Boston & Albany, he might
have taken a very different course in regard to the very lease
which was finally adopted. In explanation of the reason why
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the rental was finally fixed upon $750,000, the par value of
the whole stock of the Ware River, at $lOO a share, when the
stock of Mr. Chapin and his friends had only cost them about
$7O a share, it was urged that Mr. Chapin had not himself a
majority of the Ware River stock; that Messrs. May and
King and the other stockholders in the Ware River would
not agree to any lower rental than was finally adopted; that
Mr. Chapin had to discharge his duty to the Ware River
people as well as to the Boston & Albany; that a minor-
ity of the Ware River stockholders, however small, could
enforce their objections to an unreasonable lease in a court
of ecpiity, and that, therefore, the course taken was the only
one possible.

We think, however, the explanation fails; for even grant-
ing all these premises, and assuming that no lower rental
could have been agreed upon, the fact remains, that if Mr.
Chapin felt that, from his peculiar relation to the Boston &

Albany, all he personally was entitled to was his actual
outlay and interest thereon at seven per cent., it became a
matter of simple arithmetical calculation, after the lease was
adopted, to determine what sum of money he should pay the
Boston & Albany.

It was urged, however, by the counsel for the corpora-
tion, that Ware River stock, even after the lease, was only
worth about $BO a share (evidence being offered of one
sale as low as $75 a share) ; that the transaction can only
be fairly judged by considering all the circumstances exist-
ing at the time the lease was made ; and that the subsequent
rise in the value of the stock was not foreseen, and can only
be explained by the extraordinary prostration of business,
and the tendency of investors to secure absolute safety for
their principal, rather than a large income.

We trust we fully appreciate the importance of this sug-
gestion. It is true, that great weight should be given to it,
and we have endeavored to keep it fully in mind; but we
think it is unnecessary for us to determine whether the
stock was worth more than $BO a share ; because, assuming
that it was only worth that amount (the most favorable
hypothesis for Mr. Chapin), there was still a large sum of
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money in his hands which he might have paid to the Boston
& Albany, and still have received his outlay and seven per-
cent. thereon.

Mr. Chapin tells us that the average cost of his Ware
River stock at the time of the lease was $7O per share, includ-
ing interest to that time ; after the lease this stock was worth
$BO in the market, and, as Mr. Chapin held about 2,900
shares, he could have paid the Boston & Albany the sum of
$29,000, and still have received his original outlay and seven
per cent, thereon, the lowest annual rental of five per cent,
upon the par value of $lOO a share being more than seven per
cent, upon $7O a share.

It is true that he would have incurred the risk of deprecia-
tion below $BO a share; but as the stock after a few years
became a seven per cent, stock, free of taxes, such deprecia-
tion was practically impossible, and cannot be seriously con-
sidered ; the chance of depreciation being infinitesimal as
compared with that of appreciation. We find, therefore,
that when Mr. Chapin, instead of giving place, by resigna-
tion, to somebody who could fully discharge his duty as
director and president, attended the directors’ meetings at
which the rental was adjusted, acting in paid for each cor-
poration, and making a large personal profit by the lease,
which profit he might have paid directly to the Boston &

Albany if he wished, he used his position as director in the
Boston & Albany to further his personal interest.

These observations apply to Messrs. Sargent and Kimball,
as well as to Mr. Chapin, except that neither of them were
directors in the Ware River.

The vote of the stockholders of the Boston & Albany, in
their meeting of January 6, in favor of the lease, was strongly
relied upon by the counsel for the corporation in justification
of Mr. Chapin and his friends, and it is certainly a circum-
stance in favor of Mr. Chapin, that at this special meeting,
called for the purpose of acting upon the lease, it was openly
disclosed that he had an interest in the Ware River road,
which was adverse to the Boston & Albany; but, as we have
said before, we think that the circumstances under which the
vote upon the stock of the Commonwealth was cast were

3
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reprehensible, and, as Mr. Chapin was fully aware of Mr.
Kimball’s position, and as the lease would not have been con-
firmed without the vote upon the stock of the Commonwealth,
we cannot give any great weight to this matter in excuse or
justification.

Another matter connected with the Ware River Railroad
transaction, remains to be considered. It was urged by the
attorney-general in his closing argument, that while the Ware
River road was ostensibly completed by Messrs. Chapin and
Rurarill, the Boston & Albany had, in effect, to bear the
burden of the expense, because Mr. Chapin borrowed the
money which he used in the completion, from the Chapin
Banking and Trust Company in Springfield, during a period
when the Boston & Albany had a very large deposit in that
company, upon which no interest was paid to it. He argued
further from the list of the stockholders of the trust company
(Appendix, p. 479), that as most of the directors of the
Boston & Albany held stock, they improperly received profits
from the deposit of the Boston & Albany upon which no
interest was paid. We think it, however, our duty to state
that no evidence as to this matter was introduced before us,
that no allusion was made to it before the argument of
the attorney-general, and that since his argument we have
been assured by the counsel for the corporation that the
attorney-general was mistaken as to the facts, and certain
papers furnished to us by the counsel for the corporation as
showing the real state of affairs, are printed at the close of
our Report (page 39) and preceding the general appendix.
We believe the statements of these papers to be true.

As to the legal rights of the Boston & Albany, or of the
Commonwealth itself as a stockholder therein, against the
parties, the Committee express no opinion; believing that
only the courts, whose judgments are the law, can properly
define them, but as the attorney-general, the chief law officer
of the Commonwealth, has expressed, in his argument before
us, the opinion that a suit might be maintained upon the
facts developed, we recommend the passage of the accom-
panying Resolve, in order that he may take action, if he shall
decide it to bo judicious so to do.



1876.] 19HOUSE—No. 363.

Bills of Lading, Etc.
In relation to the matters of guaranteed bills of lading, con-

struction and expense accounts, amount of dividends, wages
of employes, and holding monthly meetings of directors, the
Committee do not deem it necessary to enlarge. Those
matters of general railroad administration must be left, in a
great degree, to the managers of the railroad, but the Com-
mittee believe it was equally the right and the duty of Mr.
Hayes to express his views thereon in his report to the legis-
lature. The Committee see no reason to question the correct-
ness of the general principles in regard to these matters laid
down by Mr. Hayes in his report, but as the investigation,
under the conduct of the attorney-general, was directed to
certain other statements in the report, affecting the fidelity
and integrity of certain officers of the Boston & Albany Rail-
road, the Committee have confined themselves to the points
thus prominently brought forward.

TILLY HAYNES,
Of the Senate.

MOSES WILLIAMS, Jr.,
SAM’L R. HEYWOOD,
REUBEN NOBLE,
SAMUEL D. SAWIN,

Of the House.
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In the Year One Thousand Eight Hundred and Seventy-Six.

RESOLVE

Instructing the Attorney-General to institute Proceedings
against certain Officials of the Boston and Albany Rail-
road.

Resolved, That the attorney-general, with the approval of
the governor and council, is hereby instructed to take such
action, and institute such proceedings as he shall deem
advisable for the recovery, on behalf of the Commonwealth,
of its interest in any moneys or other property belonging to
the Boston and Albany Railroad Company, in the hands of
any officer, director, agent or employe thereof, or any other
person, and for the preservation and protection of the rights
and property of the Commonwealth and other stockholders
therein ; and he is authorized to employ such assistance, legal
or otherwise, as he may consider necessary, subject to the
approval of the governor and council, the expense thereof to
be paid out of any moneys in the treasury not otherwise
appropriated.

<2lommcmtDcaltl) of iVlaosacljusctts.
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House of Representatives, April 24, 1876.

The Committee on Railroads, to whom was referred the
report of Francis B. Hayes, one of the state directors of the
Boston & Albany Railroad, and an order in relation thereto, —

“ Ordered, That the Committee on Railroads be instructed to
make a thorough investigation of the matters relating to the Boston
& Albany Railroad, contained in the report of Francis B. Hayes,
Esq., a state director, and report how far the statements and charges
therein are correct; when and how far an ex-state director referred
to was ever remiss in his full duty as such in furthering the interests
of the people of this Commonwealth as required by statute or other-
wise ; and also, when and how far he, or any other director, ever
used their influence as a director of said corporation to further their
personal interests; and for that purpose said Committee have
authority to send for persons and papers,”—

Having given all parties in interest a full hearing, and having
carefully and thoroughly considered the subject in all its
bearings, beg leave to submit the following—-c’ o o

In relation to the matters of guaranteed bills of lading,
construction and expense accounts, dividends, wages of em-
ployes, and of holding monthly meetings of directors, the
Committee do not deem it necessary to enlarge. These
matters of general railroad administration must bo left, in a
great degree, to the managers of the railroad, but the Com-

Commonrucaltl] af ilTaeeacljusctts.

REPORT



22 [Apr.BOSTON & ALBANY RAILROAD.

mittee believe it was equally the right and the duty of Mr.
Hayes to express his views thereon in his report to the legis-
lature. The Committee see no reason to question the correct-
ness of the general principles in regard to these matters laid
down by Mr. Hayes in his report, but as the investigation,
under the conduct of the attorney-general, whose assistance
throughout the entire case the Committee desire to acknowl-
edge, was directed to certain other statements in the report,
affecting the fidelity and integrity of certain officers of the
Boston & Albany Railroad, the Committee have confined
themselves to the points thus prominently brought forward.

In dealing with the questions presented to them, the Com-
mittee deem it of the very highest importance that the general
principles which should govern all officers charged with the
duty of administering great public trusts, should be first
clearly enunciated. Amid the complication of business
interests, and when public attention is not directly called to
the questions iu issue, abuses are apt to creep in, and it is well
to pause occasionally and see whether we are not drifting
away from that high standard which the people have a right
to insist shall be maintained by their public officials. Nothing
tends more directly to promote and to maintain the efficiency
and honesty of those engaged in the public service than a just
and impartial criticism of their actions which, while rendering
exact justice to all, shall test their conduct by those principles
of public morality which all agree cannot be departed from
without danger to the individual and to the State.

A president or director of a railroad corporation, in accept-
ing the trust at the hands of the stockholders, puts himself in
the position of a trustee, in whose keeping a trust property is
placed. On this point there can be no conflict of opinion.
It is the well-settled principle of law. Ho is bound, by his
acceptance of the trust, to so manage the property that all
profits arising from its use shall inure to the advantage of
those whose trustee he is. He is not allowed to use the
property for his own personal profit, even if, at the same
time, his trust also profits by the transaction. A trustee
who uses the trust fund in an improper speculation must
account for all the profits to the trust, although, if a loss be
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the result, the trustee is himself personally responsible, and
cannot charge it to the trust fund. These are not only the
principles of law, but they are equally the principles of sound
morality.

Now, apply these principles to the questions before us.
Let us take, first, the—

Gravel Contract.
Mr. Hayes says, in his report, that a state director—refer-

ring, it is admitted, to Mr. Moses Kimball, of Boston—seems
to have "profited largely by purchasing laud adjacent to the
track of the road, when the company did not choose to buy it,
and selling the gravel from it to a contractor, who required,
in order to haul the gravel, the construction of a third track
for a distance of about five miles.” The facts in this case,
briefly stated, are these : In the fall of 1869, Mr. Charles
Barrett, of Somerville (Appendix, p. 225), bonded a piece
of land in Brighton, adjoining the Boston & Albany road, for
$40,000, and applied, without success, to the legislature of
1870 for authority to construct a railroad for the transporta-
tion of the gravel to Boston. After his failure to secure such
authority, he applied to Vice-President Lincoln to see if any
arrangements could be made with the Boston & Albany road ;

but Mr. Lincoln declined to act in the matter, and referred
him to Mr. Kimball. Mr. Barrett had several interviews
with Mr. Kimball, which finally resulted in the purchase of
the Brighton lands by Air. Kimball, there being an agreement
in writing between Messrs. Barrett and Kimball in relation to
the profits of the transaction. A contract was then exe-
cuted between Mr. Kimball and Mr. N. C. Munson for the
sale of the gravel (Appendix, p. 232), and Mr. Munson,
upon application to Mr. Lincoln, succeeded in making arrange-
ments by which the Boston & Albany Railroad agreed to haul
the gravel over a third track from Brighton to Boston, con-
structed for that purpose at the expense of the corpora-
tion. From this transaction, it is admitted Mr. Kim-
ball made a net profit of about $30,000. The question for the
Committee to determine is, whether such a transaction was a
proper one on the part ol Mr. Kimball, a state director.
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The Committee believe that it was not a transaction that
a public official like Mr. Kimball should have engaged in,
and that the moment he entered upon it, he was liable
to be placed in a position where his private interest would be
adverse to the interest of his trust. Although it appears
that Mr. Munson was not favored by the road in the
matter of rates, yet it may well be thought that the knowl-
edge that Mr. Kimball was one of the active directors of the
Boston & Albany road may have influenced both Mr. Bar-
rett and Mr. Munson in making their contracts with Mr.
Kimball. It seems to the Committee that a director elected
by the legislature to guard the interests of the Commonwealth
should not place himself in such a position; the tendency
of his so doing is to degrade the public service, and to lower
the standard of public morality.

Ownership of Stock by a State Director.
Another statement in the report ofMr. Hayes, is, that "one

who has been many years a state director seems to have been
interested in the stock [of the Boston & Albany Railroad]
while in office.” The Committee find that certain shares of
stock of that corporation have stood in the name of Mr.
Moses Kimball, a state director. Part of the time the stock
stood in the name of Moses Kimball, trustee. It appears from
the evidence that Mr. Kimball was in the habit of pledging
the stock to secure loans, and that he treated it in all re-
spects as if it were his own.

The Resolve of 1866, chap. 90, provides that "no person
shall hereafter be eligible as a state director of the Western
Railroad Corporation who is in the employ of said corporation,
or who owns stock therein.”

The statute of 1873, chap. 226, provides that "hereafter no
person shall be eligible to the office of state director in any
railroad corporation, who is in the employ of said corporation,
or who owns stock therein.” The Committee are of opinion
that Mr. Kimball was within both the letter and spirit of
the Resolve of 1866; that as it was directly applicable to
him as state director of the Western Railroad Corporation,
from its passage until the Act of consolidation (statute
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of 1867, chap. 270) took effect, so also it was directly
applicable to him as a state director of the Boston &

Albany Railroad after the consolidation. In the judgment
of the Committee, all the legal obligations of the persons
holding the office of state directors of the Western Railroad
before the consolidation, were legally and morally binding
upon Mr. Kimball after the consolidation. They also think
that he was, even adopting his own statement, that the stock
was bought with his wife’s money, the legal owner of the
stock while it stood in his name, in violation of the statute.
It was undoubtedly subject to attachment for bis debts under
the decisions of the supreme court, and his legal owner-
ship of it ivas just as much in violation of the purpose and
intent of the framers of the statute as if he had held the whole
title, both legal and equitable.

The Committee believe that Mr. Kimball held his office of
state director in violation of law, and that for a person in his
position to seek by indirection to evade a statute that the State
has enacted as a safeguard of her interests, is an offence,
and a grave one.

The Lease of the Ware River Railroad.
The subject treated of in the report of Mr. Hayes, which

from its importance received most attention at the hands of
the Committee, was the leasing of the Ware River Railroad
by the Boston & Albany Railroad. The Committee do not
question the wisdom of obtaining such a lease, upon proper
terms, by the Boston & Albany road. The Ware River Rail-
road extends from Palmer, on the Boston & Albany Rail-
road, to Winchendou, a distance of about fifty miles. In
June, 1872, the road had cost about $1,500,000, one-half of
that amount being in bonds secured by mortgage. In
the summer of that year, the board of directors of the
Boston & Albany Railroad discussed the propriety of ob-
taining control of the road, and came to the unanimous
conclusion that it was desirable to do so, the president, Mr.
Chester W. Chapin suggesting that in his opinion "the road
could be got possession of, so that in the end it might
become tributary to the Boston & Albany road.” Mr. Lin-

i
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coin, in his pamphlet addressed to the stockholders (Appen-
dix, page 132), says in regard to obtaining possession of this
road, that " it was suggested as the only practicable way that
if the president could and would secure a controlling interest
in it, the directors would favor a lease of the road upon fail-
terms.” At that time, it appeared that the directors un-
derstood that the Ware River road was to be secured in the
interest of the Boston & Albany road.

Acting upon the suggestion of his directors, Mr. Chapin
went on and acquired a controlling interest in the Ware River
Railroad, his method of obtaining such control being fully set
forth iu his evidence, appended hereto. He finished the road
to Winchendon, and in the course of so doing borrowed of
Mr. Moses Kimball $30,000, and of Mr. Ignatius Sargent
$25,000. In obtaining control of the road, Mr. Chapin
bought large amounts of the bonds at from fifty to seventy
cents on the dollar, and a foreclosure having been effected under
the mortgage, the road was bought by Mr. Chapin for $375,000,
permission having been previously obtained from the legisla-
ture of 1873 to organize a new company, and turn the bonds
into stock. The new company was organized with Mr. Rum-
rill, the son-in-law of Mr. Chapin, as president. Mr. Chapin
now found himself, with his friends, in possession of a control-
ling interest in the Ware River Railroad, with a board ofdirect-
ors of his own selection. He had gone into the enterprise in the
interest of the Boston & Albany Railroad, and the question
now came of turning over his control to that road. Mr.
Chapin first offered to turn over his interest iu the road to
the Boston & Albany road, if that corporation would pay him
the money he had put into the enterprise, with interest at
seven per cent. To this it was objected that special legisla-
tion would bo necessary to enable the Boston & Albany road to
hold the stock, and without making any application therefor,
the conclusion was reached that the legislature wouldnot grant
such authority. Then came the question of leasing the prop-
erty. What was Mr. Chapin’s plain duty in the premises?
Clearly to secure a lease for his trust property on the most
favorable terms, giving that property the benefit of any profit
arising from the transaction. Instead of exerting himself to
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accomplish this we find him refraining from giving his ad-
vice, on a point which was vital to the interest of those whose
property he was managing, because he was an " interested
party.” If his desire was to turn over the Ware River road
without profit, as he expressed himself willing to do, he was
exactly the person to so arrange the terms of the lease that
all his profits should go to the treasury of the Boston & Al-
bany road. No one could cavil at this, or complain that the
president was placing himself in an equivocal position. But
we find Mr. Chapin standing aloof, making suggestions in
regard to the lease, but refraining from active participation in
the matter. If, as suggested, he had placed himself under
obligations to the other stockholders of the Ware River road,
his obligations to the Boston & Albany stockholders were
paramount. If the other stockholders of the Ware River
road derived a pecuniary profit from the lease, there was
nothing to prevent his turning over his own share at cost.
It was not necessary that he should make a profit because the
other shareholders were benefited. He went into the matter
in the interest of the Boston & Albany road, and instead of en-
deavoring to contrive some plan by which his interest could be
turned over to that road, we find him refraining from acting
in the matter because of the personal profit that he expected
to derive from the lease.

Mr. Lincoln says, that "if a legal right could have been
obtained to purchase the road, or hold the bonds, the direct-
ors certainly made a mistake in not availing themselves of
Mr. Chapin’s offer to secure the property for the company.”
Why a mistake, if Mr. Chapin was honest in his offer, and
was still ready to so arrange a lease that his profits should go
to the treasury of the company? If ho was willing to turn
over the property at what it cost him, if there was no legal
obstacle in the way, why should not ho bo equally ready to
lease the road without profit to himself and friends? Pre-
vious to the lease Mr. Chapin had settled with Messrs. Kim-
ball and Sargent, giving Mr. Kimball 282 shares, and Mr.
Sargent 235 shares, of the Ware River stock in payment for
the loans advanced, besides a balance in cash.

The Committee believe that Mr. Chapin, as trustee for the



[Apr.28 BOSTON & ALBANY RAILROAD.

stockholders, had no right to place himself in a position
where his private interest contravened that of his trust.
Let us follow it out, and see where it might lead. Not only
was Mr. Chapin standing aloof in the matter of the lease, but
Mr. Kimball, a state director, was pecuniarily interested, and
he also stood aloof. Mr. Sargent, another director, had an
interest, and he was debarred from acting.

If it was proper for these directors to be interested in the
profits to accrue from the lease, what rule was there to exclude
the remaining directors, and what protection was there for the
stockholders whose property was to be used to enhance the
private gains of individual directors? Messrs. Chapin, Kim-
ball and Sargent were the finance committee of the Boston &

Albany road, and the most influential members of the board of
directors. The stockholders had intrusted them with the man-
agement of the railroad because they were active and influen-
tial, and with no thought that in a matter of so much impor-
tance they would be found placing themselves in such a posi-
tion, that their personal interests were adverse to the interests
of the trust; certainly with no thought that the Boston & Al-
bany road was to be used to enhance the private gains of these
directors.

Mr. Kimball’s position in regard to the lease was somewhat
different from that of either Mr. Chapin or Mr. Sargent. He
had been chosen by the State as the guardian of her property.
The legislature, trusting implicitly in his judgment and integ-
rity, had placed him on the board of direction, and intrusted
to his keeping the interest of the citizens of the State ; and in
order that nothing should interfere to divert his mind or warp
his judgment, had expressly provided that no such director
should own the stock of the company. Here was a transac-
tion which directly affected the interest of the State as the
largest stockholder in the Boston & Albany road, and Mr.
Kimball had placed himself in a position where his private
interest, and that no inconsiderable interest, was against
the interest of the State, whose citizens i-elied upon him for
protection. It is no excuse that he refrained from acting on
the committee on the matter of the lease. Before entering
upon such a transaction, he should have withdrawn from the
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board, and allowed another to fill the place which by every
principle of right and justice, and according to the spirit of
the statutes, he had vacated.

Although Mr. Kimball withdrew from the committee on
the lease, we find him voting on the stock of the State to
approve and ratify it, thereby turning the scale in its favor.
The Committee fail to discern by what principle of morals Mr.
Kimball felt justified in voting on the shares of others when the
result was pecuniary gain to himself, and obliged to refrain
from acting with the board of directors in fixing the terms of
the lease. The authority of the state directors to vote on the
stock of the Commonwealth is derived from the Resolve of
1843. If, as Mr. Kimball’s counsel suggested in his closing
argument, the powers and duties of the directors of the
Western Railroad were not continued by the Act of 1867,
consolidating the Western Railroad with the Boston &

Worcester, then there may bo a question whether the Ware
River lease has yet been legally ratified.

If a trustee, using the property of his trust makes a
profit thereby, he must, under the law, account for the
profit to the trust fund. If these directors by using their
trust property derived a profit, that profit belongs in the
treasury of the Boston & Albany road. This question is one
of vital importance to the people of the Commonwealth. The
Boston & Albany Railroad is the great trunk lino of the Com-
monwealth. It has a capital very much in excess of that of
any other railroad in the State, and to the officers of this cor-
poration the officials of other railroads, and the people, look
for an intelligent, faithful and honest administration. If they
fail to do their whole duty and escape censure, what example
shall we have for the smaller corporations to follow? If
such a transaction as the leasing of the Ware River road, in
the manner it was leased, is proper, it is right that the
parties should be fully acquitted; if, on the other hand, as
the Committee believe, it was a breach of trust on the part of
these directors, it is equally important that it should be so
decided by a tribunal whose opinions arc the law of the land.
In view of all the circumstances of the case, the Committee
deem the best way of rendering exact justice to all parties is
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to submit the case to the proper legal tribunal for adjudica-
tion. They therefore recommend that the attorney-general
be instructed to bring an action against these directors for
the purpose of securing the profits of the lease to the treasury
of the Boston & Albany road. Only by such a course can the
matter be properly tested, and it is equally for the interest
of these directors, if they believe they are right in their
position, that such a course be pursued and their conduct
vindicated, as it is for the interest of the State that her pub-
lic servants should be held to a strict accountability in the
performance of official duties.

EDWARD L. DAYIS,
Of the Senate.

GEORGE O. FAIRBANKS,
JOEL KNAPP,
CHAS. S. OSGOOD,

Of the House.
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In the Year One Thousand Eight Hundred and Seventy-Sis.

RESOLVE

Instructing the Attorney-General to institute Proceedings
against certain officials of the Boston and Albany Kail-
road.

Resolved, That the attorney-general, with the approval of
the governor and council, is hereby instructed to take such
action, and institute such proceedings as he shall deem ad-
visable for the recovery, on behalf of the Commonwealth, of
its interest in any moneys or other property belonging to the
Boston and Albany Railroad Company, in the hands of any
officer, director,agent or employe thereof, or any other person,
and for the preservation and protection of the rights and
property of the Commonwealth and other stockholders therein ;

and he is authorized to employ such assistance, legal or other-
wise, as he may consider necessary, subject to the approval
of the governor and council, the expense thereof to lie paid
out of any moneys in the treasury not otherwise appropriated.

CommoiuDioltt) of iilassacljusctts.
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House of Representatives
, April 24, 1876.

The Committee on Railroads, to whom was referred the
report of the Hon. Francis B. Hayes, a state director of the
Boston & Albany Railroad, and who also were instructed by
special order of the legislature "to make a thorough investi-
gation of the matters relating to the Boston & Albany Rail-
road contained in the report of Francis B. Hayes, Esq., a
state director, and report how far the statements and charges
therein are correct; when and how far an ex-state director
referred to was ever remiss in his lull duty as such in fur-
thering the interests of the people of this Commonwealth as
required by statute or otherwise, and also when and how far
he or any other director ever used their influence as a director
of said corporation to further their personal interests, and
for that purpose said Committee have authority to send for
persons and papers, and that the attorney-general or his
assistant be requested to appear before said Committee in the
interest of the Commonwealth,” submit the following—

The Committee desire to express their obligations for the
valuable assistance rendered by the attorney-general through-
out the investigation, he having attended all the hearings, and
by his examination ofthe witnesses and his remarks at the close
or the evidence greatly aided your Committee in the perform-
ance of their duties.

They find, in the first place, that Mr. Hayes, in making
his report as he did and at the time he did, simply performed

dLommmxtocaltl] of iHassatljusette.
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his duty in the spirit and letter of the statute under which he
was chosen a state director of the Boston & Albany Railroad.
It is the judgment of the Committee that the opinions, state-
ments, recommendations and conclusions of Mr. Hayes in
regard to cheap transportation, guaranteed bills of lading,
construction and expense accounts, dividends, wages of em-
ployes, holding of stated monthly meetings by directors, and
other general principles of railroad administration, are sound
and opportune, conservative alike of the best interests of the
corporation and of the State, its largest stockholder.

The Committee find the statement of the report, " that one
who has been many years a state director seems to have been
interested in the stock while in office, it standing on the
books of the company either in his brother’s name as trustee
or in his own name as trustee, or directly in his own name,
or pledged by him to another as collateral security for money
borrowed by him, or held in the name of his wife,” justified
and verified by the evidence. By the evidence submitted
with this Report (Appendix, pages 115, 116, 117, 118) it
is clear beyond question that since the Resolve of 1866
took effect, Mr. Kimball held the office of state director
in defiance and violation of law, and that every time he
was elected to that office he wr as every time ineligible.
It moreover appears by the evidence that while holding
the office of state director he did, as Mr. Hayes in his
report states, "profit largely by purchasing land adjacent
to the track of the road when the company did not choose
to buy, and selling the gravel from it to a contractor who
required, in order to haul the gravel, the construction of
a third track over the road for a distance of several miles, at
a cost of about $75,000.” The details of the transaction may
be found on pages 118, 119, 120, 121, 125, 126, 127, 128,
129, 130, 131, 132, 133 and 134 of the Appendix. There
could be no profitable issue to this speculation except as the
Boston & Albany Railroad became a party in it; the most
important element and factor of it. And when Mr. Kimball
took a large private interest in the enterprise, he put himself
in a position where his private interest must conflict with his
public duty as a state director. It was his duty as a state

6
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director to secure for the road and the State the largest
possible benefit from the enterprise; it was for his private
interest to secure the transportation of the gravel at the
lowest possible rate. Between the two interests there is, of
necessity, an inevitable conflict; and, therefore, in law and
reason, they are never allowed to centre in one and the same
individual.

Therefore, that a state director should appear in this trans-
action, sharing the profits with the road and with the contract-
ors, Barrett & Munson (that share being the considerable
sum of $30,000), seems to the Committee not an impropriety
merely, but a grave dereliction of duty. Such a mingling of
public trust and private interest admits of no defence. It
deserves censure, and demands restitution.

The final and most important topic of Mr. Hayes’ report is
the leasing of the Ware River Railroad. In 1872, this was
a bankrupt corporation. Its road, as projected, extended
from Palmer to Wiuchendon, a distance of about fifty miles.
It had been completed to Gilbertville, a distance of sixteen
miles. In 1872, it was thought desirable that this road should
be acquired for the Boston & Albany Railroad. Mr. Chapin
said (Appendix, page 18) that "it was the unanimous opinion
of all the board that it was a desirable piece of property for
us to obtain.” Mr. Lincoln said (Appendix, page 131) the
directors were unanimously of the opinion that it would be
for the interest and protection of the Boston & Albany road
to obtain the possession and control of this road; but, inas-
much as "the company could not itself purchase the road or
the bonds, and as the only practicable way, it was suggested
that, if the president could and would secure a controlling
interest in it, the directors would favor a lease of the road
upon fair terms.” (Appendix, page 132.) Under this author
ity, Mr. Chapin did obtain control of the road, and, as h
himself says, in the interest of the Boston & Albany Railroad
(Appendix, pages 21, 23) ; although, when recalled by his
counsel (Appendix, page 379), he denied that he acted as its
agent. To this end, he bought large amounts of the bonds'
of the Ware River Railroad at from fifty to about seventy
cents on the dollar. So did his son-in-law, Mr. Rumrill.
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Mr. Kimball, a state director, assisted him in the undertak-
ing, loaning him $30,000 ; and Mr. Sargent, a stock director,
also assisted him, loaning him $50,000; and both received
their pay chiefly in the new stock into which the bonds were
converted, after the sale of the road and the foreclosure of the
mortgage of the road given to secure the bonds. They re-
ceived the stock, as Mr. Chapin stated, at the average price
it had cost him. Mr. Rumrill was made president of the new
company.

The road was completed from Gilbertville to Winchendon,
and then leased to the Boston & Albany Railroad for 999
years, under a covenant of the Boston & Albany to pay the
cost of completing the road, equip it, run it, assume and pay
all its obligations and a rental of 5 per cent, the first year,
51 the second, 6 the third, 61, the fourth and 7 per cent,
thereafter, semi-annually, upon the capital stock ($750,000),
free of all taxes and assessments forever, and in addition $5OO
annually to maintain the corporate existence of the Ware River
Railroad. This lease immediately appreciated the value of
the stock and bonds of the Ware River Railroad. Mr. Kim-
ball testified that at the time he was under examination the
stock was worth 112. (Appendix, page 112.) From this
large increase in value Mr. Chapin, his family and friends
reaped a rich harvest of profit. But the harvest grew
directly from the lease- The lease is the seed. The Boston
& Albany Railroad planted it and has got to cultivate it.
It has to bear the burden, and it, and it alone, should
receive the profit. No agent of the Boston & Albany
Railroad, be he president or director, no state director act-
ing- as a trustee of the Commonwealth’s interest in that road,
should be allowed to make a private gain and profit out of
that lease. The Committee fully agree with Mr. Hayes in
his report (page 11) that it is improper for a director—cer-
tainly for a state director—to embark in any private enter-

prise which requires for its success the action ot the directors
of which he is one. And again (page 15), that no private
interests should be subserved by the managers of our prop-
erty at the expense of the stockholders and the public gen-
erally, and that superior officers should set the example of
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fidelity and disinterestedness to all their subordinates. And,
finally, the Committee agree with Mr. Hayes (page 16) that
some method can be devised so that the Boston & Albany
Railroad can legally receive all the advantages it is justly
entitled to in the well-known and now somewhat notorious
transactions of the gravel bank and the Ware River Rail-
road. The Committee therefore recommend to the legisla-
ture the passage of the following Resolves.

ALBERT PALMER,
Of the Senate.

FRED’K P. MOSELEY
Of the House.
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in the Year One Thousand Eight Hundred and Seventy-Six

RESOLVES

Concerning certain Officials of the Boston and Albany Rail-
road.

Whereas, It appears that Moses Kimball, while a state
director in the Boston & Albany Railroad, was the owner
of sundry shares in the stock of said road, contrary to the
statute in such case made and provided,—

1. Resolved, That this violation of law by said Kimball is
without justification or excuse.

Whereas, It appears that Moses Kimball, while a state
director in the Boston & Albany Railroad, availed himself of
his position as such director to become a party to contracts
for the purchase of land and the sale of gravel, and obtained
thereby the sum of thirty thousand dollars as profits, which
should have inured to the treasury of said road, —

2. Resolved, That in so doing said Kimball violated the trust
reposed in him when elected to said office, and that he now
retains said thirty thousand dollars contrary to equity and
good conscience.

Whereas, It appears that Moses Kimball, while a state
director in the Boston & Albany Railroad, was placed upon a
committee of the directors for the purpose of acquiring the
Ware River Railroad in the interest and for the benefit ot
the Boston & Albany road ; and subsequently, and while a
member of said committee, became privately interested in the
acquisition of said Ware River road for his own gain, ceasing

Commoimicaitl] of illaooadjuoctts.
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to act upon said committee ; and thereafterwards as state di-
rector voted upon the shares owned by the Commonwealth to
ratify a lease between said roads from which he has derived
and appropriated to his own use large profits,—

3. Resolved, That the conduct of said Kimball, in this be-
half, was a gross violation of his duty to the state and stock,
olders whose trustee he was, and that he was thereby guilty
of malfeasance in his said office.

Whereas, It appears that Chester W. Chapin, a director
and the president of the Boston & Albany Railroad, and
Ignatius Sargent, another director in said road, participated
with said Moses Kimball in procuring a lease to be made
between the Ware River road and the Boston & Albany road,
which was intended to inure to the private emolument of said
Chapin, Sargent and Kimball, and thus to the injury of the
stockholders of the Boston & Albany road, whose agents and
trustees they were,—

4. Resolved , That in so doing said Chapin, Sargent and
Kimball have been guilty of a violation of their official duty;
have perverted the trust and confidence reposed in them to
their private ends, in contravention of equity and good morals ;

and that said Chapin, Sargent and Kimball deserve and should
receive therefor, the censure and condemnation of all high-
minded and honorable men.

5. Resolved , That the attorney-general is hereby instructed
to take such action, and institute such proceedings as he
shall deem advisable for the recovery of any moneys or other
property belonging to the Boston & Albany Railroad Com-
pany, in the hands of any officer, director, agent or employe
thereof, and for the preservation and protection of the rights
and property of the Commonwealth and other stockholders
therein ; and he is authorized to employ such assistance, legal
or otherwise, as he may consider necessary, subject to the
approval of the governor and council, the expense thereof to
be paid out of any moneys in the treasury not otherwise
appropriated.
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LETTERS RELATING TO THE CHAPIN BANKING AND TRUST
COMPANY.

Agawam National Bank, >

S PTUNGi'TET.o, Mass., March 25, 1876. S
J. D. Saitord, Esq., Cashier.

Dear Sir ;—ln reply to to your inquiry as to the account of the
Western Railroad Corporation and the Boston & Albany Railroad
Company, which was once kept at this bank, I have to say, that
we never paid any interest whatever on it. The daily balance would
run from $BOO,OOO downward. The account was necessarily a very
shifting one, as we did all their collecting, paid their drafts for
charges of western roads in New York, and provided monthly for
the pay roll. We had the account about twenty years. It was not
an account upon which we could rely much for banking, and we
declined to pay interest upon it at one time, -when asked to do so by
Mr. Chapin. It was often a question whether the account, seem-
ingly large, was of much real value to the bank.

Yours truly,
F. S. BAILEY, Cashier.

The Chapin Banking and Trust Company )

Springpield, Mass., March 27, 1876. )

Chas. E. Stevens, Esq , Treasurer of ihe Boston & Albany JR. E. Co.

Dear Sir :—I observe in the report of the argument of Hon. C.
R. Train in reference to the Ware River Railroad Company and the
Boston & Albany Railroad Company, a statement that the latter-
company had, during the period of the completion of the Ware
River road, an average monthly balance in this bank of about two
hundred and eighty thousand dollars, on which no interest was paid ;

while he is also reported as stating, that large loans were made to
the Ware River road by this bank, while holding this balance.

Will you allow me to say that, upon examination of my books,
1 find, that for the period named, the average cash balance to the
credit of the Boston & Albany Railroad Company amounted to
about one hundred and twenty-eight thousand dollars instead of
two hundred and eighty thousand dollars as stated, and that, from
July, 1873, to January, 1874, covering the period when the Ware
River road was a borrower, this bank paid the B, & A. R. R, Co.
four per cent, interest on its daily balance.
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I also find that the only loans made by this bank to the Ware
River Railroad were from August 23, 1878, to January, 1874, and
amounted in all to fifty-six thousand dollars.

I would add, that the average cash deposit for the year 1874
amounted to about $122,000; and for the year 1876, to about
$82,000.

Owing to the necessity of our having to provide such a large
amount of currency for your company’s monthly pay-rolls,—say
from $150,000 to $215,000,—and to the fact that we act as the
clearing-house for the road, in receiving, assorting and collecting
its large and miscellaneous receipts, and that it wr as necessary for
the bank to be ready at all times to answer your large drafts, on
demand, for city funds, from $50,000 to $150,000 at a time, this
bank did not find the account sufficiently profitable to warrant the
payment of interest, and declined, as the Agawam National Bank
had previously done, as per accompanying letter of F. S. Bailey,
Esq., Cashier, to allow interest after that time.

Respectfully yours,
J. D. SAFFORD, Cashier.

Boston & Albany Railroad Company, /

Boston, March 29, 1876. i

James D. Safpoed, Esq,, Cashier Chapin Banking and Trust Company ,

Springfield.

Dear Sik:— l have yours of the 27th inst., the statements in
which I find correct.

I gave Mr. Train the balances appearing to be due by my books,
on the first day of each month for sixteen months,—not the average
monthly balances, —and, answering from memory, without reference
to my books, I erroneousl}’ informed Mr. Train that no interest was
paid by the bank.

I also gave him the amount of drafts on other parties not col-
lected, for which you do not give credit until received, but which
our receiving clerk at Springfield, for convenience, reports to me
with his cash deposits, instead of waiting for their collection.

Yours truly,

CHAS. E. STEVENS, Treasurer.



To the Honorable the Senate and House of Representatives of the Commonwealth of
Massachusetts.

The undersigned, a state director of the Boston & Albany Rail-
road, respectfully submits the following Report:—

In 1843, the legislature of Massachusetts passed the following
Resolve :

“Resolved , That the state directors of the Western Railroad Corpora-
tion are hereby directed to use their exertions to reduce all excessive
salaries, to abolish all useless offices, and to introduce and maintain a
system of practical economy in the management of the road.”

In 1866, the legislature passed an additional Resolve, viz.:—

“ Resolved , That the large contribution from the treasury of the Com-
monwealth in aid of the construction of the Western Railroad, was made
for the promotion of the prosperity of the people of the Commonwealth
generally ; and it is the duty, therefore, of the state directors of said road
to exert themselves to promote that object by the increase and enlarge-
ment of facilities of travel, trade and commerce, rather than by the return
of a large percentage of pecuniary profit to the Commonwealth as a
stockholder; and that hereafter, on the first Wednesday of January in
each year, said directors shall make report to the legislature of their
doings in the execution of their trust.
“Resolved, That no person shall hereafter be eligible as a state director

of the Western Railroad Corporation who is in the employ of said corpo-
ration, or who owns stock therein.”

In 1873, the following general law was enacted:

“Sect. 1. State directors of railroad corporations shall, on or before
the second Wednesday of January in each year, make to the legislature a
report of their doings, together with such suggestions as to them shall
seem fit, with respect to the measures necessary to secure to the public
the greatest convenience and economy in the matter of freightand travel,

a

REPORT OF FRANCIS B. HAYES,
One of the State Directors of the Boston & Albany Railroad Company.
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“ Sect. 2. No member of the legislature shall, during the term for

which he is elected, be eligible to the office of state director in any rail-
road corporation.

“ Sect. 3. Hereafter no person shall be eligible to the office of state
director in any railroad corporation who is in the employ of said corpora-
tion, or who owns stock therein.”

The people of Massachusetts have constantly shown their anxiety
to protect their interests in the Boston & Albany Railroad, and to
secure a faithful and economical administration of its affairs ; the
State not only owning 24,115 shares in that company, but depend-
ing upon that line mainly for the transportation of our manufact-
ures and merchandise to the West, and of the products of the West
to our Eastern coast.

At the last session of the legislature, Resolves were adopted by
the House of Representatives, but lost in the Senate by one or two
votes, which made, substantially, the Resolves of 1843 and 1866,in
reference to the Western Railroad, applicable to the Boston & Al-
bany Railroad, and recited that it would be for the interest of the
Boston & Albany Railroad Company, and of the Commonwealth as
a stockholder, that the surplus of net earnings for the next three
years, over and above the payment of dividends of eight per cent-
um, should be applied to promoting the increase and enlargement
of facilities of travel, trade and commerce; and for modifications
of rates for the transportation of passengers and freight; and to
induce shipments by the road from the Western States, and granting
facilities for delivery at the Eastern terminus: and the state direct-
ors were instructed to make an annual report to the legislature, with
such recommendations as they should deem advisable for promoting
the interest of the Commonwealth, and “ to pursue such a course in
representing the Commonwealth in conducting the affairs of the
Boston & Albany Railroad Company as will promote the object for
which the State granted aid to the Western Railroad Corporation;
viz., the general welfare of the State.”

At the outset, it seemed to the undersigned of great importance
that the Boston & Albany7 Railroad Company should immediately
endeavor to promote the interests of the State by procuring for her
people reliable and cheap transportation for freight and passengers
over that road, and provide that business should be done between
the Western States and Boston, and all points on the road west
of Boston, at as low rates as is done between those States and the
city of New York. Also, that the Boston & Albany Railroad
should unite with other companies west, connecting with it, in
giving to shippers guaranteed bills of lading for grain between the
West and Boston, as were given between the West and New York
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City, so that the people of Massachusetts might have the same
advantages for doing business as New York had. The same trans-
portation company, composed of railroad and steamboat lines,
including the New York Central road, doing business between the
West and the seaboard cities, gave their bills of lading between the
West and New York, and the West and Boston, guaranteeing the
weights on bills of lading to New York, but would not guarantee
the bills of lading on merchandise destined for Boston. Thus, as
is apparent, the New York shippers had the means of procuring
advances by negotiating bills of lading, the weights being guaran-
teed, while the Boston shippers could not do so; giving an impor-
tant advantage to the commerce of New York over that of Massa-
chusetts.

Having several times brought this subject before the directors,
the undersigned was told by the president that he thought this
inequality could be removed, and was finally assured, shortly before
the adjournment of the legislature, that the president was in prog-
ress of adjusting these difficulties, and that he believed he could
obtain from the connecting lines the concessions asked for. At a
subsequent meeting, the president stated it was impossible to do
what was desired, and that practically the freights were guaranteed,
as the Boston & Albany Railroad made up deficiencies in all cases
where the shippers had a just claim ; and, moreover, an allowance
was made to shippers of grain for exportation, so that they receive
in Boston grains from the West at the same rate as they were sent
to New York ; but that no rebate was made on the regular rate of
freight for grains sent East for home consumption.

It is difficult to see why there should not be the same rebate on
freight of cereals which are consumed in Massachusetts as for
cereals exported; and it is to be hoped that either by concessions
of the railroads, stimulated, perhaps, by the action of the legisla-
ture, or through competing lines, the people of Massachusetts will
receive the products of the West at as low a cost as New York
obtains them.

The subject of the economical management of the road came
before the board of directors, especially in reference to the wages
paid to our employes. Our president recommended early in the
autumn a deduction of ten per cent, on the amounts paid, as some
other railroad companies had made, he stating that it was necessary
to make this reduction, as he could not see how we should otherwise
be able to give dividends to the stockholders. The salaries paid in
several cases seeming large, and the necessities of the company
appearing urgent, the undersigned united with his associates in
voting for the reduction. Many of the employes of the company
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complained of this reduction, and a committee of their number
appeared before our board, and urged that their old wages should
be restored to them, stating, however, that if the situation of the
affairs of the company required this reduction to be made, they
would submit to it; but they felt that as by their labors, vigilance
and exposure to danger, the interests of the company had been and
must be chiefly advanced, the directors should not reduce their com-
pensation in order to give greater profits to the stockholders. As
the falling off of the company’s receipts, and its necessities seemed
to require that there should be a reduction of expenses, and as the
undersigned believed that the company could not afford to pay to
its stockholders for the coming year so large a dividend as it had
previously" paid, having due regard to the demands of the public for
cheap transportation and increased facilities for encouraging our
drooping business, the undersigned concurred with the board in not
raising the wages.

Preparatory to making the November dividend, the accounts of
the company for the year, and the annual report to the Railroad
Commissioners, were submitted to the directors, and you are
respectfully referred to the last-named report for a detailed state-
ment of the situation and doings of the company for the past year.
After examination of these accounts and report, as well as from
what the undersigned had been able to ascertain from his investiga-
tions, he was satisfied it was not wise for the company" to make so
large a dividend as it had made the previous six months. He stated
to the board his objections to making so large a semi-annual divi-
dend as five per cent., and among other reasons for his opposition
to the dividend was the fact of the great diminution of the receipts
of the road over that of the previous year, the loss amounting to
$1,093,174. Also, that he feared the company was charging too
much to construction account, that account having been increased
during the past year by more than $850,000,—a considerable por-
tion of which he thought it would have been more prudent to charge
to operating expenses. Among other items charged to construction
was the sum of $BO,OOO for the difference between the estimated
value of steel over iron rails. The undersigned suggested, as it
was admitted that construction account had already been charged
for four thousand tons of iron rails taken up.—almost, if not quite,
as large an amount as the substituted steel rails cost, —that con-
struction account should not be increased because steel rails were
better than iron. It was true that some roads had made a similar
charge to construction, but others of the best managed had not
done so, having charged all the cost of steel rails which had been
substituted for iron to repairs. Other charges for bridging, grading,
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etc., were, with doubtful propriety, made to construction, some of
which he thought should be charged by a strong and conservative
company to expenses. That, besides, we ought not in any manner
to base our action in declaring a dividend on the fact that the com-
pany had realized some $70,000 from premiums on stock and bonds
sold during the past year, though by the Railroad Commissioners’
instructions it appeared as income in the surplus account.

The undersigned also expressed the opinion that it was unwise to
pay an annual ten per cent, dividend when we had been obliged
from our necessities to reduce the wages of our employes, upon
whose vigilance and integritj"—tried by many years of faithful
service—we so much depended for our prosperity.

That the Boston & Providence, and other conservative roads, had
reduced their dividends, and it was wiser for us to act with other
well-managed companies, and by reducing our dividends, have the
ability, in compliance with the suggestions and instructions of the
legislature, to improve our road and afford our patrons increased
facilities for business, and sympathize with the general depression
of business by the reduction of the cost of transportation over our
road, rather than strain at every point to pay in these days of dis-
tress a dividend of ten per cent, annually to the stockholders.

Also, that we should bear in mind the very large claim that the
United States had made upon the company during the past six
months for unpaid taxes, which, though we contested it, yet we
should provide against as a liability.

The undersigned thought the dictates of prudence, and the ex-
pressed wishes of the people through their representatives in the
legislature, demanded of him as a state director to record his oppo-
sition to the payment of this dividend, and he asked that on the
question the yeas and nays should be called, which was done, and
the payment of a live per cent, semi-annual dividend was ordered,
the undersigned alone voting in the negative. Messrs. Cummings
and Wood were not present at this meeting.

The undersigned is well aware that his course is liable to the
criticism of being more conservative than necessary in view of the
surplus, which our books show amounts to more than $3,600,000 ;

but those familiar with railroad management know how easy it is to
show a surplus while construction account is kept open. There is
no difficulty in showing a surplus, nor of making large dividends,
while amounts can be charged to construction or capital, which
prudence would dictate should be charged to expense. Further-
more, if the effort is made to pay large dividends constantly, with-
out regard to the state of business, the community is liable to be
taxed to the utmost extent it will bear by the railroad which serves
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it, and thereby suffer seriously; especially when, as now, business
is least able to bear any imposition.

For many years before the consolidation of the Western Railroad
with the Boston & Worcester, the latter company had pursued a
very conservative course. Notwithstanding the great increase of
business of that company, and the necessity of providing for its
transaction, it reduced and closed its construction account, and kept
out of debt, defraying the cost of its improvements from its earn-
ings by practising economy and limiting its dividends to a reason-
able percentage of its net receipts, as will appear by the following
table:

Boston & Worcester Railroad.

_ Rale per
Gross Receipts from

, Construction Account. cent,
all sources.

of Dividends.
YEAR.

1850, .... $757,946 79 $4,908,332 40 6
1851, .... 743,922 60 4,882,648 23 7
1852, .... 768,819 47 4,862,748 50 7
1853, .... 887,219 87 4.845,966 99 7
1854, .... 952,895 28 4,850,754 70 7
1856, .... 1,008,004 90 4,856,370 84 6
1866, .... 1,108,781 90 4,865,439 03 6£1857, .... 1,019,148 70 4,866,410 53 7
1858, .... 923,223 63 4,843,779 40 6
1859, .... 1,067,070 73 4,689,098 33 6
1860, .... 1,046,683 01 4,728,580 33 8
1861, .... 928,932 79 4,738,441 70 8
1862, .... 1,006,129 82 4,500,000 00 8
1863, .... 1,202,654 05 4,500,000 00 8
1864, .... 1,471,985 08 4,600,000 00 10
1865 1,697,164 10 4,500,000 00 9£
1866, .... 1,914,729 64 4,500,000 00 10|
1867, .... 1,942,501 60 4,500,000 00 10
1868 - 5,000,000 00 5*

* January, 1868.

Since the consolidation, it seems to the undersigned that the Bos-
ton & Albany Railroad may have erred in not having been guided
by the light of experience and the example of its predecessor, in
not being satisfied with moderate dividends when the receipts were
largely reduced, and in failing to limit its outlays by charging much
to operating expenses which has been charged to construction. If
it had pursued a more conservative course, the public would have
been greatly benefited, and its stockholders’ investments made more
certain. There would have been more scrutiny of the expenses,
greater watchfulness against entering upon enterprises of doubtful
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expediency and assumption of obligations onerous to the company,
and a jealous anxiety that the treasury of the company should
receive all the profits of the company’s undertakings, if a portion
of the stockholders’ dividends had been appropriated to pay for
the outlays, rather than charge so much to construction, and bor-
row the money to meet the demands upon the treasury.

The following table shows the amounts charged to construction
account by the Boston & Albany Railroad Company, the annual
increase of that account, the gross receipts, and the annual increase
and decrease of the receipts, and the dividends declared by the com-
pany since the consolidation :



Gross Receipts Annual Increase Annual Decrease | Annual Increase Amount paid
Y E A I!. from In j In Cost of Construction. in in

Rato per

all sources. Gross Receipts. ; Gross Receipts. j Construction. Dividends. Cent-

-1868.. . . $6,074,606 02 - - $18,378,001 58 - $1,507,942 08 10

1869.. . . 6,796,455 82 $721,850 80 - 20,317,032 47 $1,939,030 89 1,648,842 08 10

1870.. . . 5,785,987 14 - $1,010,468 68 21,938,628 61 1,621,596 14 863,189 45 5
1871.. . . 7,962,342 40 2,176,355 26 - 22,888,797 20 950,168 59 2,010,097 43 10

1872.. . . 9,269,598 81 1,297,256 41 - 24,301,751 46 1,412,954 26 1,977,469 35 10

1873.. . . 9,798,032 52 538,433 71 - 26,329,795 26 2,028,043 80 1,976,410 00 10
1874.. . . 8,963,127 87 - 834,904 65 27,738,686 15 1,408,890 89 1,986,410 00 10

1876. . , . 7,869,953 51 - 1,093,174 36 28,592,957 30 854,271 15 2,000,000 00 10

$10,214,955 72

Viii
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By this table it appears that there has been an increase of con-
struction account since 1868 of $10,214,955.72, whereas there has
been an increase of gross receipts for the past j7ear over that of 1868
of only $795,348.49, or less than we lost last year or the previous
year in our gross receipts over the preceding year. If we lose in
the coming year as much of our gross receipts as we lost in either
of the past two years, they will be less than those of 1868, while our
construction account will have been increased more than ten millions
of dollars. Perhaps we may gain in the coming year in our receipts,
but we cannot hope, if charges continue to be made as large as here-
tofore to construction account, that the additional receipts will be
more than the increase of construction. It seems, therefore, that
the prudent course, and that which will best promote the interests
of the State, is to reduce dividends, and thereby the public will not
have to bear the oppressive taxation on their business which will
become necessary, unless the business of the road greatly improves,
if the company continues to pay the large dividends it has hereto-
fore ; and, by adopting such a conservative policj7

, the stockholders
will keep their property safer and in better condition, than otherwise
could be done.

The provision of law forbidding state directors to be stockholders
in the company was applied to the Western Railroad Corporation in
1866, and was made a general law applicable to all state directors
in 1873. It seems eminently wise and proper that directors ap-
pointed bj7 the State should not use their position for the advance-
ment of their private interests, nor be tempted thereto by sharing
in any manner personally in the profit or loss of the business of the
company ; but thej 7 should act solely for the benefit of the State,
and under the instructions of the legislature. The undersigned
finds, however, that one who has been many j'ears a state director
seems to have been interested in the stock while in office, it stand-
ing on the books of the company either in his brother’s name as
trustee, or in his own name as trustee, or directly in his own name,
or pledged by him to another as collateral security for money bor-
rowed by him, or held in the name of his wife. Moreover, ho seems
to have profited largely, while a state director, by purchasing land
adjacent to the track of the road, when the company did not choose
to buy it, and selling the gravel from it to a contractor who required,
in order to haul the gravel, the construction of a third track over
our road for a distance of about five miles, which construction, and
the purchasing of land necessary to be acquired for a portion of the

track, called for an outlay of about $75,000. Although no moral
offence may have been committed, and the construction of the track
and hauling of the gravel may have proved advantageous to the road

b
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as well as to the director, yet it seems to the undersigned improper
for a director—certainly for a state director—to embark in any
enterprise which required for its success the action of the directors,
of which he is one. He is placed in office that he majr act solely
for the benefit of the State, and he should resign his position before
embarking in a private enterprise in any manner connected with the
operations of the company. By adopting this course only can the
State have an independent and disinterested guardian of its prop-
erty free from all taint or suspicion of being unduly affected in his
official position by his personal interests.

It becomes necessary to report in respect to the action of the
directors relative to the leasing of the Ware River Railroad.

By the Railroad Commissioners’ report and returns of 1873, it
appears that the Ware River Railroad Company was leased to and
operated by the New London Northern Railroad Company till April,
1873. After that it was leased to and operated by the Boston &

Albany Railroad. Before it was so operated, $760,000 in shares
of capital stock had been issued, besides $750,000 of six per cent,

bonds, payable in gold. The length of the road is a little more than
49 miles, and about 1G miles had been completed when it was first
operated by the Boston & Albany road under a temporary lease.
The subject of getting control of this road was discussed by the
directors, and it seemed desirable for the Boston & Albany road to
obtain it. The president, Mr. Chapin, proceeded to buy the bonds
of that company, which he bought from fifty to seventj'-five cents on
the dollar, and some of the directors shared in the purchase. After
a majority of the bonds had thus been obtained, and a foreclosure
and sale had been made under the mortgage given to secure the
bonds, and the bonds had been converted into stock of a new com-
pany at par, under authority obtained from the legislature, the Bos-
ton & Albany Railroad Company, by an indenture which was to take
effect on the first day of January, 1874, leased the Ware River Rail-
road for 999 years, and covenanted “ to assume the payment of and
to pay all cost and expense of completing said road of said party of
the first part [the Ware River Railroad Company], incurred and to
be incurred, since the sale of said road by the mortgagees, by virtue
of a power of sale in said mortgage, which sale was made on the
twenty-second day of May, A.T). 1873,” and li to furnish and pro-
vide all necessary power and equipment to run the said road, and to
assume and pay all the obligations of said party of the first part
[the Ware River Railroad Company], under the laws of Massachu-
setts, the same as if said road were owned by said second party [the
Boston & Albany Railroad Company], as well as all obligations
arising from any acts done, or contracts made, by said second party,
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in the name of the powers herein conferred during the term of this
lease” ; and to pay a rental of five per cent, on the capital stock of
the road for the first year, five and one-half per cent, for the second
year, six per cent, for the third year, six and one-half per cent, for
the fourth year, and for each and every year thereafter seven per
cent., in equal semi-annual instalments ; and also all taxes, so that
the rent “shall net to said party of the first part [the Ware River
Railroad Company], clear of all taxes and assessments, said sums
of five, five and a half, six, six and a half, and seven per cent, per
annum, as herein before specified, upon said capital stock of $750,-
000.” Also, the Boston & Albany obliged itself to pay not exceed-
ing five hundred dollars per annum for maintaining the corporate
existence of the Ware River Railroad Company. The treasurer
states that the sum of $5OO per annum is so paid by the Boston &

Albany, ?200 of which is paid to him, $2OO to the president, Mr.
Rumrill, and $lOO is appropriated for incidental expenses.

The lease was executed by the president of the Boston & Albany
and Mr. J. A. Rumrill, president of the Ware River Railroad, on
January 13, 1874.

By' the Railroad Commissioners’ Report for the year 1874 (the
1 ast pulished), it appears that on September 30, 1874, the Boston
& Albany road had advanced the sum of $310,335.33 to the Ware
River road, which the latter company owed the former; and that
the Ware River road had cost the $750,000 represented by the
capital stock, on which the Boton & Albany road paid the rent
reserved by the lease, and $310,335.33 paid by the Boston & Albany
Railroad Company, and $0,072.24 from income expended in con-
struction,—in all. $1,060,407.57. Besides, the original stockholders
had paid in $750,000, represented by shares, which were totally
lost to them when the mortgage was foreclosed by those represent-
ing the mortgage bonds, which were afterwards converted into the
shares of the present company, as above stated.

Upon referring to the books of the Ware River Railroad Company',
it appears that on the first day of July’, 1874, among others, the
following persons were stockholders, and received dividends on the
number of shares, of the par value of $lOO each, set against their
respective names, viz.:—

Chester W. Chapin, .....3,135 shares.
E. B. Gillett, 11 “

David P. Kimball, 20 “

Moses Kimball, ..... 282 “

D. Waldo Lincoln and his children, . . 64 “

Anna C. Rumrill, . . . . • 110 “
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James A. Eumrill, 500 shares.
Ignatius Sargent, ..... 200 “

Charles E. Stevens, ..... 30 “

Mr. Lincoln states that he purchased his shares of our treasurer
subsequent to the making of the lease.

From the above it appears that the president of the Boston &

Albany Eailroad and his family have 3,745 shares, and several of
the directors have, also, shares costing from fifty to seventy-five
cents on the dollar, and that most of the bonds which were converted
into stock were bought before the lease was made, on which stock
the directors voted to guarantee a large percentage, free from all
costs, assessments and taxes for 999 years, and to secure which,
beside the guarantee of the Boston & Albany Eailroad Company,
that company had in September, 1874, expended in completing the
construction of the road, 1310,335.33.

The directors allege that the}" made this lease believing it to be
advantageous to the Boston & Albany Eailroad Company ; yet the
terms of it seem very onerous to the company, considering the cost
and value of the property, and the situation of the parties making it.
The dealing of directors with the corporation for their personal
advantage, or where they are personally interested, cannot be
abstained on any business principles; and, especially, it seems
judicious that the State should not allow its directors to be inter-
ested in any enterprise or business connected with the company ;

nor to sell to, buy of, or trade with, the company ; nor to have any
personal transactions with it, except in reference to the transporta-
tion of freight in the ordinary course of the director’s business, and
then he should be allowed no'advantages over others doing business
with the road.

It has been the custom in the Boston & Albany Eailroad Com-
pany for directors’ meetings to be held only when called by the
president. For many reasons it seems best that stated monthly
meetings should be held on a certain day, in order to allow all
directors to arrange their business so as to attend them, otherwise
directors may be absent from home when notices are issued, and
may not know when the meetings are held at which important busi-
ness may be transacted.

The question of transportation is one of vital importance to the
people of Massachusetts when it is seen that the industries and
population of the State are turning from it to the West, or are

driven from it to other sections of the Union, mainly from the lack
of reliable and cheap transportation. Our mills are closed, our
stores and dwellings unoccupied, our artisans unemployed, in con-
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sequence of the depression of our business, which could be built up
if we could obtain a cheaper outlet for our merchandise and manu-
factures. Yet we see hundreds of empty freight cars going West
weekly, which, if filled at a low rate of freight, would immensely
benefit the business of the State. It is very desirable that by some
arrangement these empty cars should be utilized with profit to the
railroad and the public. Other States are securing a great share of
the manufacturing business which legitimately belongs to the skilled
labor of Massachusetts. Some wise measures should be adopted to
remedy this evil, or our beloved Commonwealth will suffer irretrieva-
bly. It has seemed to the undersigned that the State would be
greatly benefited b}' the correction of evils which prevail to a con-
siderable extent in railroad management. We should insist upon
securing, by every means in our power, the fidelity of officers and
employes, and require that a rigid economy should prevail in the
administration of affairs. No private interests should be subserved
by the managers of our property at the expense of the stockholders
and the public generally, and superior officers should set the ex-
ample of fidelity and disinterestedness to their subordinates. By
pursuing this course, railroads could be managed at less expense
than they have been ; business could be done at cheaper rates ; a
prudent and conservative policy would obtain ; stockholders would
be satisfied with less dividends, as their payment would be better
assured ; and thus the interests of the public would be greatty
subserved.

The undersigned, in making the foregoing statements and expres-
sion of his views, does not wish to be understood as reflecting upon
his associates in the direction, except so far as he has stated his
objections to the action of some of them in the matters referred to.
In respect to the propriety of making the last dividend, and limit-
ing the items of construction account, while one or more of his
associates agreed with the undersigned in his views, as he is
informed, yet opposition to the views of the majority seemed to
them useless. It is scarcely necessary for him to add that the
majority of the directors, in differing with him, acted, he believes,
according to their best judgment from their points of view. Some
of those who were directors when the Ware River Railroad lease
was made, were opposed to the lease, as he is informed, and
thought that all the advantages of the lease should inure to the
corporation, instead of being profitable to any director. It was
stated, as he learns, in defence of the directors sharing in the
profits of the lease, that the corporation was not authorized to
purchase the bonds or stock of the Ware River Railroad ; but it

seems to the undersigned, if there were no other way, that, upon
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the facts being reported to the legislature when it authorized the
bonds of the Ware River Railroad to be converted into stock,
legislative permission would have been granted to the Boston &

Albany Railroad Company to have assumed thebonds, as the com-
pany has been called upon for, and has expended to complete the
road and furnish it with power and equipment, almost double the
amount necessary to have bought the bonds purchased by directors.
It is not now too late to obtain legislative sanction, if necessary,
for the Boston & Albany Railroad Company to receive on equitable
terms the benefits of the transaction. Certainly some method can
be devised so that the road can legally receive all the advantages it
is justly entitled to of this operation.

The undersigned has given to all his associate state directors the
opportunity of uniting with him in this Report, and he has consulted
with two of them in its preparation. While the latter unite in
recommending that it should be presented to the legislature as the
writer’s statement and views, and approve of some of the sugges-
tions and opinions expressed in it, yet, not agreeing with the
writer altogether, the}' also differ with each other in respect to
different subjects of the Report, especially in regard to the charges
made to construction, the declaration of a dividend, and the neces-
sity of providing for cheaper transportation ; and, besides, they are
not both equally well informed of some of the facts herein stated.
Therefore they do not join in this Report.

All of which is respectfully submitted.

FRANCIS B. HAYES,
One of the State Directors of the Boston <Sr Albany Railroad Company.

Boston, January 12, 1876.
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To the Honorable the Senate and House of Representatives of Massachusetts.

The undersigned desires to correct a clerical error made at the
top of page 9 of his Report to the legislature, dated January 12
last.

In commenting upon the table printed on page 8 of the Report,
the undersigned states :

“ By this table it appears that there has been an increase of construc-
tion account since 1868, of $ 10,214,955.72,whereas there has been an in-
crease of gross receipts for the past year over that of 1868, of only $795,-
348.49, or less than we lost last year or the previous year in our gross
receipts over the preceding year. If we lose in the coming year as much
of our gross receipts as we lost in either of the two past years, they will
be less than those of 1868, while our construction account will have been
increased more than ten millions of dollars ”

As the reader can see, by referring to the preceding page 8 of the
Report, there is a difference of 81,795,348.49, instead of 8795,-
848.49, as stated in the above paragraph, between the gross earnings
of 1875 and 1868. The error does not affect at all the reasoning,
but the figures should be corrected so as to read $1,795,348.49, in-
stead of $795,348.49, and the paragraph altered so as to state that if
we lose as much in our gross receipts in the coming two years as
we have lost the past two years, the gross receipts within two years
will be less than they were in 1868, while our construction account
will have been increased more than ten millons of dollars over that
of 1868. The mistake is so apparent, correcting itself by' direct
reference to the table immediately preceding the sentence, that the
president himself states the error is “ bald,” and that he supposed
it would have been before noticed ; but the statement of the differ-
ence of the receipts between 1875 and 1868, being only a minor
point, and the mistake in the printed figures not affecting the argu-
ment favoring some reduction of dividends, drawn from the annual
decrease of gross receipts for the past two years, while construction

SUPPLEMENTARY REPORT.
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account has been and is largely increasing year by year, it was
overlooked, and not noticed by the undersigned, until the president’s
published letter to the stockholders called his attention to it, and
thus gives him the opportunity, for which he is obliged, of correct-
ing it. He does not notice any other error.

FRANCIS B. HAYES
One of the State Directors of the Boston % Albany R. R.

Boston, February 4, 1876.


