
HOUSE No. 1708

Insurance Department
Boston, May 13, 1919.

To the Honorable Senate and House of Representatives.
I respectfully submit a report of the investigation made

pursuant to the order adopted February 6, 1919, directing
the insurance commissioner as follows:

Ordered, That the Insurance Commissioner ascertain the rates
charged to men in the military or naval service of the United States
by insurance companies doing business in this Commonwealth, and
the deductions exacted by said companies from the amounts due and
payable to beneficiaries on insurance policies issued to soldiers and
sailors. The commissioner shall also investigate the practice of such
insurance companies in respect to the attaching of “war clauses” to
all policies held by or issued to soldiers and sailors, and the establish-
ment of the “scaling basis”, so called, in reference to the payment of
amounts due on any such policy of insurance. He shall report his
findings to the General Court, with such recommendations for legis-
lation, if any, as he may deem expedient.

The questions in which the legislature is interested are, as
I construe the order, (1) whether the use of special condi-
tions in respect to military or naval service in policies of life
insurance, and the charging of rates in addition to the ordi-
nary premiums on account of such service, are legal and
justifiable; and if so, (2) whether the conditions and rates
have been reasonable; and (3) whether the companies have
dealt fairly with their insured in the military or naval service
and with their beneficiaries in enforcing the terms of those
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conditions. I shall consider these questions in the order
named, setting forth the information called for by the order.

The Legality of Using Special Conditions in Such
Policies and Charging Additional Rates.

The legality of the use of special conditions in respect to
military and naval service in time of war and of the charging
of additional rates on account of such service seems clearly
established. The insurance statutes do not prescribe the
form of such provisions but do permit their use. The terms
and conditions, therefore, of such provisions, like those of
any contract the terms of which are not prescribed by law,
are determined by the consent of the parties, provided those
terms and conditions are not illegal at common law.

Although the insurance statutes appear to be silent in
respect to the form and the terms of provisions concerning
military service, they have, however, for at least twelve
years recognized that such service in time of war is abnor-
mally hazardous from the view point of the life underwriter.
Since the passage of St. 1907, Chapter 576, Section 75, all
policies of life or endowment insurance issued in the Com-
monwealth must contain in substance certain provisions,
among which is one that the policy shall be incontestable
after twr o years from its date, except for non-payment of
premiums and except for engaging in military or naval service
in time of war without the written consent of an executive
officer of the company.

A similar provision, and significantly enacted since the
present -war opened, has been prescribed for policies of group
life insurance by Chapter 118 of the General Acts of 1918.
This provision in both acts apparently exempts the insurer
from liability on account of the death of an insured resulting
from engaging in military service in time of war unless it
has granted its written consent thereto, which, as seems
clear, it may refuse in its discretion or grant upon such
terms as it deems fit to impose.
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Specific Authority Given as to Extra Charges or
Rates.

Shortly after war was declared several of the life com-
panies filed with the insurance commissioner, for his approval
as required by law, riders and policies containing provisions
relating to military service, defining to a greater extent than
set out in the incontestability provision the terms and con-
ditions under which the company would insure against death
caused by such service. Several of these forms required that
the insured should pay for this military coverage such extra
premium as the company might require. These forms were
disapproved by the commissioner on the ground that they
violated section 66 of said chapter 576 of the acts of 1907,
which at that time provided that all contracts of life insur-
ance must distinctly state the premium or the consideration
therefor and the manner of its payment. The legislature
then amended this statute by chapter 210 of the General
Acts of 1917, which specifically exempted from its purview
the consideration charged for life insurance on account of
military service in time of war. The wording is significant;
it reads: “Nothing herein relating to the consideration for
the policy shall apply to any extra compensation which may
be charged by a company to the insured for engaging in
military or naval service in time of war”.

These statutory provisions clearly warrant the conclusion
that the use of such special conditions and the charging of
such extra rates for those engaged in war are legal in this
Commonwealth. As a simple question of insurance it makes
no difference whether the war is a righteous or an unright-
eous one or whether the insured soldier is in the service of
his own country or engaged in a service in which his coun-
try has no concern.

The Justification for Extra Rates for Military
Servici

At the outset of the war all life insurance companies were
confronted with the problem of extra rates for war service.
They all agreed that an extra charge was imperative, but
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their views as to what constituted a reasonable rate were
widely divergent, as appears from the returns filed by them.
Obviously, no life insurance company, regardless of the
extent of its resources could, in justice to its policyholders
and with due regard for its own safety, insure civilians and
combatants at the same rates for the simple reason that the
probability of death among persons actively engaged in war-
fare is greater than among persons following the pursuits of
peace, and an abnormal mortality among any large group of
policyholders means an increased and perhaps ruinous cost
to the company.

This question, it may be observed, was not faced alone by
the life companies, but by others as well, notably the marine
companies. The seas were infested with enemy submarines
preying on all commerce, entailing losses to vessels and
cargoes which were enormous and which, but for an increase
in rates, would have had only one result, the wiping out of
the companies.

The ordinary premiums for life insurance are based upon a
mortality experience in which all the normal and usual
hazards which include fires, floods, earthquakes, explosion
and other similar catastrophes occasionally causing large loss
of life. Events of this nature may in a sense be thought
of as abnormal but nevertheless they do occur from time to
time and are recognized in the mortality tables. It is not
possible in writing insurance to separate into a distinct
group lives that will be lost by such events or by exposure
to such hazards and they, therefore, go into the general
group for insurance purposes.

But military service in time of war presents a different
situation. It is known that those engaged in warfare form
by themselves a hazardous group. They are segregated from
civilians for a hazardous purpose. The death rate in that
group on all theories of probability will be high. Since,
therefore, combatants are segregated into a group exposed
to great hazards to which non-combatants are not exposed,
it is a simple problem to apply to such group an extra charge,
but not so simple to determine just what that charge ought
to be. The situation is complicated by the further fact that
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this military group is composed of young men in the best
of physical condition who, if they had remained in peaceful
pursuits while insured, would have helped to reduce the mor-
tality for the companies instead of increasing it by services
in active war. Instead of being a help in keeping down the
death rate, they become a force to increase it. In view of
these considerations it would seem that extra rates for serv-
ice in time of war are justifiable.

But Who Should Bear the Burden?
A related and a vital question naturally occurs here,

namely, who should bear the burden of the extra rates?
Should it be the policyholders as a whole, or the soldiers or
sailors as a group, or their dependents? Obviously neither.
The work of our military forces in the late war was done for
the common defense— for the public benefit, and not for
policyholders solely nor for soldiers or sailors or their de-
pendents. The dangers and privations of the service in-
curred by individual policyholders as soldiers and sailors
were sustained to vindicate our country’s honor, to maintain
the integrity of its possessions and to defend the hearths
of its citizens from future and threatening dangers. For this
reason it is only right and just that the extra premiums nec-
essarily charged for military service should be paid by all
who were benefited, ■— that is, the national government
should have assumed this burden as a legitimate cost of the
war.

It may be urged in objection that under the liberal system
of insurance established by the government for its fighting
forces, there was no cause for a person in the service to
resort to a private insurance company. This is doubtless
true as to insurances effected in private companies in con-
templation of service. Some policies, however, issued prior
to the war contained restrictions against military service,
and contracts made in this commonwealth since 1907 con-
tained at least the statutory clause respecting incontestibility
above set forth. The Soldiers’ and Sailors’ Civil Relief Act
authorized the government to guarantee the payment of
premiums on certain life policies of persons in the service to
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protect them against forfeiture of the 'policy for inability to
pay premiums on account of absence in the service. Unfor-
tunately for some in the service, to say the least, under section
414 of this otherwise beneficent law, policies containing con-
ditions respecting military service or requiring an extra pre-
mium therefor were specifically excluded from protection.
This Federal law protecting against lapse applies only to
policies issued prior to September 1, 1917, for a sum not
exceeding $5,000 and free from the restrictions just men-
tioned and allows the insured one year after termination of
the war to repay any premiums advanced by the government.
It is submitted that for the reasons just discussed the same
protection should have been accorded by the government to all
policies issued before September 1, 1917, at least, irrespective
of such conditions therein, and that the additional premiums
should have been home and not merely loaned by the gov-
ernment.

Reasonableness of the War Provisions of the Policies
and of the Rates.

The next proposition relates to the reasonableness of the
clauses respecting military service and of the rates charged
therefor. There are twenty-seven life companies authorized
to transact business in this commonwealth, of which eight
are domestic and nineteen foreign corporations. In order to
ascertain the practices of the several companies, each was
required to file with the department (1) copies of all clauses
respecting military service; (2) copies of all clauses relating
to the scaling or reduction of benefits; (3) to specify the
rates charged on account of military service, and (4) to
state whether the extra premiums collected have been re-
funded or future payments thereof waived, or if not, what
the intention is in respect thereto.

The returns filed indicate that all companies used war
clauses. No case has been discovered where, whether used
in the form of endorsements or embodied in the policy, such
clause was not approved by the insurance commissioner.
That official, let it be understood, has no authority to pre-
scribe the exact terms which insurance companies shall use
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in their contracts, indeed the delegation of full power to
him to approve or reject has been held unconstitutional as
conferring upon an administrative officer a function peculiar
to the legislature. It is his duty to see that policies required
by law to be submitted to him contain in substance the pro-
visions required by the statutes, that they do not offend
against any positive enactment and that they do not violate
public policy as defined by the courts.

At a meeting held in New York on April 27, 1917, by the
Committee on Uniform War Service Regulations of the
National Convention of Insurance Commissioners and rep-
resentatives of the leading life companies, the question of a
uniform war clause was carefully considered and the parties
agreed upon the following principles:

1. The military clause shall cover the entire period of military or
naval service, in time of war, if commenced within five years of the
register date (of the policy).

2. The clause shall call for “such extra premiums as may be fixed
by the company’’.

3. The extra premium charged for the present shall be at the rate
of not less than $37.50 per annum per thousand of insurance.

4. In the event of death during service, or within six months after
termination thereof, the liability of the company shall, unless all
required extra premiums have been paid, be limited to an amount not
exceeding the total premiums paid on the policy, exclusive of any extra
premiums which may have been paid for military or naval service.

5. The clause shall require 'payment of the extra premium within
thirty-one (31) days after entering upon service or, if already in service,
along with the first premium on the policy.

6. A refund will be made of any extra premiums not required

The uniform war clause agreed upo,n as proper for use in
policies was as follows:

Source of the Military Clause in General Use

“If within five years from the date of this policy the insured shall
engage in any military or naval service in time of war, the liability
of the company in event of the death of the insured while so engaged, or
within six months thereafter, will be limited to the return of the pre-
miums paid hereon,, exclusive of any extra premium paid for military
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or naval service, less any indebtedness to the company hereon; unless
before engaging in such service or within one month (of not less than
thirty days), or at the time of paying the first premium due hereon,
if the insured shall be then so engaged, the insured shall pay to the
company at its home office in . . . such extra premium as may be
required by the company, and in like manner shall pay annually
thereafter on each anniversary of this policy, or within one month
(of not less than thirty days), while the insured shall continue to be
so engaged, such extra premium as may be required by the company.

Within one year after the termination of the war the company will
return such portion of the extra premiums as in its judgment will not
be required to cover the extra hazard.”

All the life insurance companies, not only those operating
in this jurisdiction but in the entire country, were urged to
employ this form in the interest of clearness and of uni-
formity in preference to any other. No company, however,
was bound to do so or to charge the minimum premium
recommended in the absence of a mandatory statute to that
effect. The clauses used, while varying in their specific
terms, followed generally the lines of the model form and
the principles above recited.

It should be noted that if a policy contained no restriction
respecting military service when issued the insured was not
required, and could not be legally required, to pay an extra
rate on account of such service, and if death occurred as a
result of such service w'hile the policy was in force the
company would be liable for the face value of the policy.
Manifestly, in such cases such an alteration in the terms of
the policy could be effective only if assented to by the insured.
No instance has been brought to light where a company has
attempted to amend a contract free from restriction in
respect to military service when issued so as to require the
payment of an additional premium therefor. Some policies,
however, issued before the war, carried restrictions of
military service in time of war, but it seems that most
companies waived all restrictions in policies issued prior to
that time. The war clauses which are effective are, generally
speaking, those in contracts issued after the war began.
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As to the Rates charged by Companies,

The rates charged by the companies ranged from $2O for
each $l,OOO of insurance to $250 in some cases. The returns
indicate that one company charged $2O; three, $.37.50;
three, $5O; six, $lOO. One company first required a single
premium of $5O and changed it to $37.50 annually; one
first charged $75 and reduced it to $37.50; two first required
$5O and later $37.50; one first charged $lOO, reduced it to
$37.50 and then restored the first rate; one charged $lOO
till after the armistice and reduced it to $25; one required
$lOO for the first year and $37.50 for the second year; one
charged $lOO for not exceeding two years; one required a
single premium of $100; one, $25 and increased it to $37.50;
one, $lOO and then reduced it to $37.50; one, $3O, $37.50
and $5O; one $5O for domestic service if the insurance
exceeded $5,000, for foreign service $lOO for the first $2,500,
$2OO for the second $2,500 and $250 for all in excess of
$5,000; and one required $5O for domestic service and $lOO
for foreign service. Some companies charged only for
foreign service, others for naval service and foreign military
service, while others charged for all service. But whatever
the charge, or for whatever service, it was generally coupled
with an agreement to return the portion of the extra premium
not used to pay for the extra losses above the normal
occasioned by such service.

It does not seem that in view of all the circumstances
that these rates, considering especially the uncertainty and
the lack of definite knowledge at the time they were made
respecting the factors which determine the adequacy and
reasonableness of such a rate, can with any show of justice
be said to have been unreasonable. No company could
with any degree of accuracy predict the mortality rate. No
two companies were certain of having the same experience.
The ultimate cost to each on account of the increased
mortality naturally to be expected among those of its
insured actively engaged as combatants was entirely con-
jectural. They had no reliable and adequate data to guide
them in respect to this expected increase of mortality.
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Our government anticipated a long struggle; the engines of
destruction in use were exacting a frightful toll of life on
both sides; the war, now happily ended, promised to be
ferocious and internecine in character with a merciless
enemy whose forces appeared inexhaustible, all of which
seemed to indicate that the mortality would be heavy. The
actuaries of the companies, men skilled in the probabilities
of life, could not agree as to what was a proper rate and no
company could have done differently than it did, namely,
guess at an arbitrary rate, which it thought was within the
bounds of reason. A considerable discrepancy, therefore,
in the rates of the different companies should not occasion
surprise, and by no means establishes that those companies
which fixed the lower rates were public spirited and that
those requiring the higher charges were unpatriotic and
exploited the necessities of our soldiers and sailors. As a
means of adjustment for securing final equity as far as
possible, nearly all companies, it should be remembered,
provided for returning that part of the extra premiums not
required to pay for the extra mortality. It is not yet
definitely known that all companies charged sufficiently
high rates to settle the extra claims for losses, or that those
rates which may appear excessive will prove adequate when
accounts are finally settled. Indeed, one company, charging
an extra rate of $37.50 annually for each $l,OOO of insurance
between May 23, 1917 and June 5, 1918, and a rate of $lOO
outside of that period, states that it will not make any
refund of the additional premiums collected by it because
the extra death, losses on its insured in the service were con-
siderably in excess of the additional rates received. It
would not be strange if the experience of the companies in
respect to losses differ as widely as that of the different
military divisions engaged in the war.

The rates as a whole compare favorably with those of
companies in Canada and Great Britain. At the outset of
the war the British insurers, onereads, charged an extra rate
of $35 which was increased to $5O and as the war lengthened
and casualties among their insured increased, it was found
necessary to advance them to from $5O to $l5O, while the
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Canadian companies charged from 7| to 15 per cent of the
face of the policy. The terms of the war clauses used by
companies operating here are also quite similar to those
employed by the Canadian companies, and it is also to be
observed that the companies of others of the warring powers
likewise used war clauses.

Deductions exacted and “Scaling Basis”.
The order of the legislature refers to the deductions exacted

by the companies from the amounts called for by the pol-
icies and to the establishment of the “scaling basis”, so
called, in reference to settlement of claims. It is assumed
that these two phrases refer to the same matter, namely, a
reduction in the amount payable in event of the death of the
insured as a result of military service while in default in
respect to payment of the additional premium. The for-
feitures provided for in event of failure to fulfill the terms of
the war clause were apparently three. Seven companies
reduced their liability in that event to payment of the re-
serve value of the policy; six obligated themselves to a re-
turn of all ordinary premiums paid, while ten others at the
outset agreed to pay the reserve, but in policies later issued,
contracted to return all ordinary premiums paid, or vice
versa. Two companies reduced their obligation to pay one-
fifth of the face value of the policy; one to pay one-fifth of
such value, but not less than the reserve, and one to allow
one-fifth of such value, which provision was later replaced by
one requiring return of all ordinary premiums. The Insur-
ance Commissioners’ Convention had recommended the
return of all ordinary premiums paid, it being the consensus
of opinion that it was just to the insured, placing him in
statu quo, although a term of the contract had not been ful-
filled.

Were the War Conditions enforced in a Reasonable
Way?

The questions just considered relate to the legality and
justification of the use of conditions against military service
and of the impositions of additional charges therefor and to
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the reasonableness of those conditions and rates, all of which
it seems must be conceded. The next and last topic respects
the'general fairness of the companies’ methods in employing
and enforcing those conditions. Ten companies have re-
turned or will return the entire amount of the extra pre-
miums and have collected none since the armistice was
signed; twenty-one companies waived further payment of
the premiums after that time; twelve companies have in
addition to the foregoing paid all claims in full resulting
from death in military service irrespective of whether any
extra rates have been paid or not; seven companies have
not yet decided upon the question of making a return and
five companies have stated that a pro rata return will be
made.

Those companies which have returned all the additional
rates levied, and which have also honored all death claims
resulting from military service are fortunate in having had
an experience which warrants such a course. Those com-
panies whose war clauses require them to return such part
of the extra premium as was not absorbed to meet the cost
of the mortality caused by the war will, there is no reason
to doubt, return any surplus they find that should be re-
turned under the policy conditions. If they have nothing
to return, however, they do not, it seems fair to say, thereby
lay themselves open to censure. What is said hereafter
respecting the contractual rights of parties to an insurance
policy is equally applicable to this situation.

A Case of Complaint to the Insurance Department

WHICH SEEMS TO BE TYPICAL,

The general equity of the methods of the companies in
this matter appears to be attested, in some degree at least,
by the fact that complaints to the insurance department in
respect to those methods have been singularly few. It
would seem that if widespread abuses were prevalent in con-
nection with those methods they would be reflected by such
complaints. The complaints made were all promptly, care-
fully and thoroughly investigated, but in none of these cases
was the department able to say that the action complained
of was clearly illegal or inequitable.
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One case in particular occurs to mind concerning which
there has been considerable agitation. A review of the facts
as understood by the department is herewith presented, as
illustrative of the general nature of the complaints received.

The insured was drafted into the army. He carried an
ordinary life policy issued in 1911 which contained a clause
requiring that the insured notify the company of his entrance
into military service in time of war; that he obtain written
consent of the company thereto; and that he pay annually
an extra premium for such service equal to 3% of the face
of the policy. The contract apparently made no distinction
between military service in the United States and in foreign
countries. The company, although seemingly entitled to
the extra premium for military service anywhere in time of
war, issued permits to its insured to engage in military
service in time of war in this country without requiring the
extra, premium. Such a permit was granted in the instant
case. It provided that if the insured left the United States
in military service he should pay the extra premium stipu-
lated in the contract within thirty days of his departure and,
failing to do so, the company would be liable only for a
reduced amount as set forth in the policy if he was killed as
a result of such foreign service. The terms of this permit
apparently were not known to the insured, as he had em-
barked for France shortly after its issue and it was for-
warded to his beneficiary, who, after the expiration of the
thirty days, interviewed a representative of the company in
respect to the payment of the extra premium. The com-
pany to accommodate the beneficiary agreed, as it says,
although the time for paying the premium had expired, to
accept payment thereof in small monthly installments and
thereby waive the breach of the war clause. This offer was
not accepted, the beneficiary intending to obtain a loan on
the policy to pay the premium. When it was found im-
practicable to obtain the insured’s signature to the loan
application because of his absence, she apparently decided
to and did apply to the federal government to protect the
policy under the Soldiers’ and Sailors’ Relief Act. As else-
where pointed out, under section 414 of that act, policies
containing war clauses were not eligible for protection, and
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before the government so notified the beneficiary the insured
was killed in action. The company then tendered the
amount promised by the policy in settlement of the claim
which prompted the complaint to the department. As far
as diligent inquiry could ascertain, the company had met
the parties at least half way; it had not required the extra
rate for domestic military service and it was apparently
ready to waive the breach of the policy condition and ac-
cept payment of the extra charge in small installments.
On this evidence it seems hard to avoid the conclusion that
the unfortunate predicament of this beneficiary was not
caused by any inequity on the part of the company, but
rather to her failure or inability to accept what appears to
have been a liberal offer to aid her. The parties interested
in the matter seemed to feel that regardless of the policy
provisions and in spite of the admitted facts, the company
should nevertheless pay the full amount of the policy. Such
an attitude indicates a rather singular conception of con-
tractual rights and obligations. Those who acknowledge
such a conception fail to appreciate that an insurance policy
is a contract, that its terms are reciprocally binding and
determine the rights ,of the parties and that those terms can
be modified only by mutual consent and not by one party at
will whenever expedient.

Conclusion
I will add in conclusion that since the use of the war

clauses and the charging of additional rates because of
military service appear to have been legal and justifiable;
that as the terms of the war clauses and the rates cannot
properly be now declared unreasonable in view’of all the
circumstances existing when they were established; and
that, as it does not now appear that the practices of any
life company have produced unjust results or abuses, I see
no reason to recommend legislative action at this time.

Respectfully submitted

in Brief.

FRANK 11. HARDISON.
Insurance Commissioner.


