
HOUSE No. 1078
By Mr. La Fontaine of Gardner, petition of Raymond M.

LaFontaine for legislation to make certain changes in the law relative
to limitations of actions concerning product liability, compliance
standards, damages, work related injuries and indemnification
against employers. The Judiciary.

CommontDcaltf) of itlafisiacfjusetts;

In the Year One Thousand Nine Hundred and Seventy-Seven.

An Act to alleviate certain problems regarding products

LIABILITY INCLUDING THE STATUTE OF LIMITATIONS; COMPLIANCE
WITH STANDARDS; ALTERATIONS, MODIFICATION OR MISUSE OF

PRODUCTS; RULES OF EVIDENCE REGARDING ADVANCEMENTS AND
CHANGES IN PRODUCTS; PUNITIVE DAMAGES; WORK RELATED
INJURIES AND INDEMNIFICATION AGAINST EMPLOYERS.

Be it enacted by the Senate and House of Representatives in
General Court assembled, and by the authority of the same, as
follows:

1 SECTION 1. Chapter 260 of the General as most
2 recently amended, is hereby further amended by adding thereto
3 the following Section 2C.
4 Section 2C. Notwithstanding any other section of this chapter
5 or any other statute of the General Laws limiting or in any way
6 regulating the time within which actions may be brought, actions
7 of tort, actions of contract and any other actions howsoever
8 characterized, for the recovery of damages for personal injuries,
9 bodily injuries, death, property damage or any consequential

10 damages arising from any of the foregoing, allegedly sustained by
11 reason of the design, testing, manufacturing, labeling,
12 condition, sale, lease, bailment, distribution of a product, or in
13 any way caused by a product, including a consumer product, shall
14 be commenced, only within three years next after the cause of
15 action accrues, but in no event shall any such action be
16 commenced more than six years next after the date such product
17 was first sold or delivered by the manufacturer thereof.
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1 SECTION 2. Chapter 231 of the General l.aws as most
2 recently amended is hereby further amended by the addition of
3 the following sections 85Q, 85R, 85S and 85 f.
4 Section 85Q. A manufacturer, dealer, distributor or seller ofa
5 product, including a consumer product, for which there are
6 federal or state statutes or administrative regulations proscribing
7 standards for the design, testing, labeling or manufacture ofsuch
8 product, shall not be liable for damages for personal injury,
9 bodily injuries, death, property damage or any consequential

10 damages arising from any of the foregoing, caused by a defect in
11 said design, testing, labeling or manufacture of such product,
12 unless such design, testing, labeling or manufacture of such
13 product was in violation of such standards.
14 Section 85R. A manufacturer, dealer, distributor or seller of a
15 product, including consumer products, shall not be liable for
16 damages for personal injuries, bodily injuries, death, property
17 damage or any consequential damage arising from any of the
18 foregoing, sustained by reason of an alleged defective condition in
19 such product, if the allegedly defective condition of such product
20 was due to the alteration, modification or misuse of such product,
21 subsequent to its manufacture or sale.
22 Section 85S. In any action against a manufacturer, dealer,
23 distributor or seller of a product, including a consumer product,
24 for damages for personal injuries, bodily injuries, death, property
25 damage or any consequential damages arising from any of the
26 foregoing, allegedly caused by the design, testing, manufac-
-27 turing, labeling, condition, sale or distribution of such product,
28 the following evidence shall not be admissible for any purpose:
29 1) Evidence of advancements or changes in technical
30 knowledge or techniques, in design, theory or philosophy,
31 labeling or instructions for use, or in testing procedures or
32 manufacturing processes which have been made, learned or
33 placed into use subsequent to the manufacture or sale of such
34 product allegedly causing such damages; and
35 2) Evidence of any change made in the design, testing.
36 manufacture, labeling or instructions for use of such products
37 subsequent to the manufacture or sale of such products.
38 Section 85 T. Unless specifically provided for by statute, no
39 penalty, punitive or exemplary damages, may be demanded,
40 assessed or rendered in any civil action.
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1 SECTION 3. Chapter 152 of the General Laws as most
2 recently amended is hereby further amended by deleting section
3 15 thereof and substituting therefor the following new section 15.
4 Section 15. (a) With respect to an injury or wrongful death not
5 caused by reason of the design, testing, manufacturing, labeling,
6 condition, sale, lease, bailment or distribution of a product or in
7 any way caused by a product, where such injury for which
8 compensation is payable was caused under circumstances

creating a legal liability in some person other than the insured to
10 pay damages in respect thereof, the employee shall be entitled,
11 without election, to the compensation and other benefits
12 provided under this chapter. In such case, either the employee or
13 insurer may proceed to enforce the liability of such person, but
14 the insurer may not do so unless compensation has been claimed
15 or paid under an agreement. The sum recovered shall be for the
16 benefit of the insurer, unless such sum is greater than that paid by
17 it to the employee, in which event the excess shall be retained by
18 or paid to the employee. For the purposes of this subsection,
19 “excess” shall mean the amount by which the total sum received
20 in payment for the injury, exclusive of interest and costs exceeds
21 the compensation paid under this chapter. The party bringing the
22 action shall be entitled to retain any costs recovered by him. Any
23 interest received in such action shall be apportioned between the
24 insurer and the employee in proportion to the amounts received
25 by them respectively, exclusive of interest and costs. The expense
26 of any attorney’s fees shall be divided between the insurer and the
27 employee in proportion to the amounts received by them
28 respectively under this section. Except in the case ol a settlement
29 by agreement by the parties to, and during a trial of, such an
30 action at law, no settlement by agreement shall be made with such
31 other person without the approval of the industrial accident
32 board after an opportunity has been afforded both the insurer

� 3 and the employee to be heard on the merits of the settlement and
j 4 on the amount, if any, to which the insurer is entitled out of such
35 settlement by way of reimbursement, which amount shall be
36 determined by said board at the time of such approval. In the case
37 of a settlement by agreement by the parties to and during a trial of
38 such an action at law. the justice presiding at the trial shall have
39 and exercise, relative to the approval of such settlement by
40 agreement and to the protection of the rights and interests of the
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employee, all the powers hereinbefore granted to the industrial
accident board. Nothing in this subsection, or in section eighteen
or twenty-four shall be construed to bar an action at law for
damages for personal injuries or wrongful death by an employee
against any person other than the insured person employing such
employee and liable for payment of the compensation provided
by this chapter for the employee’s personal injury or wrongful
death and said insured person’s employees.
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(b) With respect to an injury or wrongful death by reason of
the design, testing, manufacturing, labeling, condition, sale, lease,
bailment or distribution of a product, or in any way caused by a
product, where such injury for which compensation is payable
was caused under circumstances creating a legal liability in some
person other than the insured to pay damages thereof, the
employee shall be entitled, without election, to the compensation
and other benefits provided under this chapter. In such case, only
the employee may proceed to enforce the liability of such person
and the compensation and other benefits provided under this
chapter which have been claimed by or paid to the employee onto
which the employee is entitled, shall be admissible into evidence
in any action, litigation or proceeding commenced by the
employee against such person as mitigation of damages. The sum
recovered in such action, litigation or proceeding shall be for the
sole benefit of the employee and any such recovery shall not inure
in any way to the benefit of the insurer, regardless of the manner
or form of any release, loan receipt, settlement or agreement by
and between the employee and the insurer. Nothing in this
subsection, or in section eighteen or twenty-four shall be
construed to bar an action at law for damages for personal
injuries or wrongful death by an employee against any person
other than the insured person employing such employee and
liable for payment of the compsenation provided by this chapter
for the employee’s personal injury or wrongful death and said
insured person’s employees.
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SECTION 4. Chapter 152 of the General Laws as most
recently amended is hereby further amended by the addition
thereto of the following new section 15B;

1
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Section 158. In any action, litigation or proceeding com-
menced against any person by or on behalf of an employee for the
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6 employee’s personal injury or wrongful death caused by reason of
7 the design, testing, manufacturing, labeling, condition, sale, lease,
8 bailment or distribution of a product or in any way caused by a
9 product, such person may, by way of third parly action or

10 otherwise, obtain indemnification or contribution from the
11 employer or any other person whose negligence, whether direct or
12 vicarious, in any way, caused or contributed to such employee’s
13 personal injury or wrongful death.

1 SECTION 5. This act shall take effect upon its passage and
2 shall apply to all occurrences occurring after said effective date
3 except that the new Section 85T added to Chapter 231 by
4 SECTION TWO of this act shall apply to all actions whether
5 commenced heretofore or hereafter it being the intent that such
6 Section 85T is an embodiment of the common law.
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