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such adjoining town the same rights and privileges, and be
subject to the same limitations and obligations, as it has
within its own territorial limits.

Section 7. Sections forty-eight, forty-nine and fifty of j'j^g ^g^and
said chapter one hundred and sixty-four are hereby repealed, so, repealed.

Approved June 8, 1929.

Chap.SSOAn Act to provide an alternative method of taking
property by eminent domain and assessing better-
ments by public authorities.

Whereas, The deferred operation of this act would in part Emergency

defeat its purpose, therefore it is hereby declared to be an
^

emergency law, necessary for the immediate preservation of

the public convenience.

Be it enacted, etc., as folloivs:

Section 1. The General Laws are hereby amended by o. l., new

inserting after chapter eighty, under the title, EMINENT ^{^JJP^frs""

DOMAIN TAKINGS AND BETTERMENT ASSESS-
MENTS BY JUDICIAL PROCEEDINGS, the follow-

ing new chapter: —
Chapter 80A.

EMINENT DOMAIN TAKINGS AND BETTERMENT ASSESSMENTS
BY JUDICIAL PROCEEDINGS.

Section 1 . A board of officers, hereinafter called the board, ^eSSd^oF
upon whom authority to take real estate by eminent domain taking property

on behalf of the commonwealth or of any county, city, town domldiTand

or district thereof, hereinafter described as the body politic,
be^'tTeTments"!)

has been conferred by law, for the purpose of effecting a board 9f officers

public improvement, may, at its election, instead of pro- L"v^t?taker«ii

ceeding in accordance with chapter seventy-nine, or in
ofstate"or o^'^'^

accordance with chapters seventy-nine and eighty if better- any county,

ments are to be assessed, institute proceedings for the taking di'stricuhCTeof.

of real estate or any interest therein, and for the assessment
of betterments, in accordance with this chapter. So much
of sections two to fifteen, inclusive, as relates to the assess-

ment of betterments shall apply only to proceedings there-

under wherein the board votes under section two to assess

betterments and so states in the order adopted thereunder.
Section 2. The board, having first complied with all the Adoption of

preliminary requirements prescribed by law, shall adopt an tiolf totake?etc.

order of intention to take, which shall contain a description

of the property to be taken sufficiently accurate for identi-

fication, and shall state the interest therein to be taken and
the purpose for which such property is to be taken, and, if

betterments are to be assessed therefor, shall so state ; other-
wise, it shall state that no betterments are to be assessed.

In case there are trees upon land so to be taken, or structures

affixed thereto, the order shall state whether the same are

to be included in the taking, and, if they are not to be so
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included, shall allow the owner a reasonable time after the
taking becomes absolute to remove the same, to be specified

in the order.

Section 3. The order shall contain an estimate of all

damages sustained by every person in his property by reason
of such taking as of the date of the adoption of the order,

and shall contain an estimate of the cost of the improvement,
including such damages, and, if betterments are to be
assessed, a description sufficiently accurate for identification

of the area which it is expected will receive benefit or ad-
vantage, other than the general advantage to the commu-
nity, from such improvement, and shall refer to a plan of

such area, and shall contain an estimate of the betterments
that will be assessed upon each parcel of land within such
area. Notice of the adoption of such order shall be sent
forthwith by registered mail to every person, whose address
is known, appearing of record to have an interest in any land
to be taken, damaged or assessed, by or on account of the
proposed improvement, setting forth all estimates contained
in said order in relation to said land, and a like notice shall

be posted in a conspicuous place on each parcel thereof.

Such order, plan and estimate shall be recorded, within ten
days from the adoption of the order, in the registry of deeds
of every county or district in which property to be taken or

assessed is situated.

Section 4- Within ten days from the recording of such
order, plan and estimate, the board shall cause to be filed in

the superior court of the county in which such proposed
public improvement or the major part thereof is situated a
petition on behalf and in the name of the body politic under-
taking such improvement, to establish its right to take the
property described in the order and, if betterments are to be
assessed, to assess the same on account of the special benefits

to be derived from the improvement, and to determine the
compensation and damages to be paid, the area to be as-

sessed and the amount of the benefits to be made the basis

of assessments. The petition shall contain a copy of the
order and estimates, and shall designate the registry or regis-

tries of deeds in which the order, plan and estfinate have
been recorded as provided in section three. The proceeding
thus instituted shall be in rem against the land to be taken,

damaged or assessed, but every person appearing of record

to have an interest in any of said land at the time of the
adoption of the order shall be made a party respondent.
The court shall issue an order of notice to all of said re-

spondents, returnable at any return day which occurs thirty

days or more after the filing of the petition, which shall be
served upon all respondents who are residents of the common-
wealth or can be found therein in the manner prescribed for

serving a writ of summons in civil actions, and upon all

other parties by posting a copy thereof on each parcel of land
to be taken, damaged or assessed and by sending a copy
thereof by registered mail to each of said parties whose ad-
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dress is known, at least twenty days before said return day.
Persons not in being, unascertained or unknown who may
have an interest in any of such land shall be made parties

respondent by such description as seems appropriate, and
service may be made on such persons by publication, in

such manner as the court may order.

Section 5. Any of said respondents, and any other per- Filing of

son claiming an interest in any of the land to be taken,
thfrr'^da'^s'^'"

damaged or assessed by or on account of said improvement, afterretumday

may appear and file an answer within thirty days after the ° p'''^'''°"' ^*<=-

return day of the petition. In such answ'er he may (1) deny
the right of the petitioner to make the improvement, or to

take or damage his land, (2) deny the right of the petitioner

to levy an assessment upon his land, (3) impugn the validity

or regularity of the proceedings for establishing the improve-
ment, taking property by eminent domain or assessing

betterments therefor so far as any absence of such validity

or regularity may affect the legality of the taking or dam-
aging of his land, or of the assessment of betterments thereon,

in which case he shall specify the invalidity or irregularity

relied on, (4) deny the sufficiency of the compensation or

damages allotted to him in the estimate of the board, in

which case he shall state the amount of compensation or

damages claimed by him, (5) deny that his property will

receive benefit or advantage, other than the general ad-
vantage to the communit}^, from the establishment of the

improvement, in the amount stated in the estimate, in which
case he shall state the value of such benefit or advantage, if

any, which he admits his property will receive.

Section 6. The court shall, on motion of the petitioner, Kntry of do-

enter a default against all persons served with process or pp'Jionsserv'ed

who otherwise appear to have seasonably received personal ^'th process
,• j> ii j-i- 111 1 1 1 and who failed

notice 01 the petition and who have not appeared and to appear, etc.

answered within the time prescribed. The court shall Appointment of

appoint one or more disinterested persons to act as guardian
nlinw-s^'S.c!"^

or guardians ad litem for minors, for persons under dis-

ability, and for all persons not in being, unascertained, un-
known or out of the commonwealth, who have been named
or described as parties respondent and for whom no duly
authorized person has appeared and answered, and such
guardian or guardians ad litem shall be allowed thirty days
from his or their appointment to appear and answer on
behalf of the persons whom he or they represent.

Section 7. If any person in his answer denies the right of
,^gterim„^"ion

the petitioner to make the improvement or to take or dam- by court if any

age his property, or to levy an assessment thereon, or fight of'^petT-*

impugns the validity or regularity of the proceedings, the
[^"rovement^

court shall forthwith hear and determine the issue thus or damage his

raised, and may order the petition dismissed or may enter
p^'^p'^''^^^' *'*''^'

an order establishing the right of the petitioner to take the
real estate, or interest therein, described in the order for the
purpose therein stated and to assess betterments as therein

set forth, or may enter such other order as law and justice



472 Acts, 1929. — Chap. 380.

Court to estab-
lish right of
petitioner to

take real estate
and assess
betterments if

no issue is

raised, etc.

Hearing and
determination
by commis-
sioners as to
amount of
compensation,
damages and
betterments,
in case of con-
troversy, etc.

Redetermina-
tion by jury if

any person is

aggrieved by
determination
of commis-
sioners, etc.

may require. If the court does not order the petition dis-

missed, and one or more of the respondents allege excep-

tions or appeal to the supreme judicial court or the matter
is reported to the supreme judicial court, further proceed-
ings shall not be stayed unless the justice who heard and de-

termined the matter so directs. If no such issue is raised

by any person in his answer, the court shall, on motion of

the petitioner, enter an order establishing the right of the
petitioner to take the real estate, or interest therein, de-

scribed in the order for the purpose therein stated and to

assess betterments as therein set forth. An order under
this section establishing the right of the petitioner to take
property or to assess betterments shall be final and con-
clusive as to the validity of the proceedings up to the date
of the adoption of such order.

Section 8. If the court shall enter an order establishing

the right of the petitioner to take the real estate, or interest

therein, described in the order for the purpose therein stated

and to assess betterments as therein set forth, and any
person has in his answer denied the sufficiency of his com-
pensation or damages as estimated in the order under section

three or has denied that his property will receive benefit

or advantage in the amount estimated therein, the court
shall appoint not more than three disinterested persons as

commissioners to hear and determine the issues thus raised.

The provisions of law in regard to auditors shall so far as

apt apply to such hearing, and all controversies as to the
amount of compensation, damages and betterments arising

out of the same petition shall be referred to the same com-
missioners. The commissioners shall hear the parties as

speedily as may be and shall thereafter file a draft report

with the clerk of the court and shall send notice of such
filing to the several parties. The commissioners shall not
determine the compensation or damages to which any person
is entitled to be greater than as alleged by him in his answer,
nor less than as estimated by the board; nor shall they de-

termine the benefit to any parcel of land to be less than as

admitted by the owner in his answer nor more than as esti-

mated by the board.

Section 9. Any person aggrieved by the determination
of the commissioners with respect to his compensation or

damages may have a redetermination thereof by a jury by
making application therefor within twenty days after the
sending of the notice of the filing of the commissioners' draft

report. The application may be placed on the trial list of

the next ensuing sitting of the court with jury in the county
and heard and determined in the same manner as other
civil cases and may be advanced for speedy trial; but if

there are two or more such applications with respect to a
particular public improvement which cannot be heard
forthwith without unduly delaying the trial of other civil

cases, the court may direct that a special jury be summoned
to hear and determine all such applications. The chief
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justice of the superior court shall preside or designate one
of the associate justices of said court to preside over the

sittings of such special jury, who shall have in the hearing

and determination of such applications all the powers of a
justice of that court presiding over the trial of an ordinary-

civil action. The award of the commissioners shall be prima
facie evidence of the compensation or damages to which the

applicant is entitled, and the jury shall not award compen-
sation or damages to any person in a greater amount than
as alleged by him in his answer nor less than as estimated
by the board. If the jury does not agree upon a verdict, or

if the verdict is set aside, the applicant shall be entitled to

a new jury from time to time until a verdict has been ren-

dered and established; but he may at any time, upon terms,

waive his right to a trial by jury and accept the compen-
sation or damages awarded by the commissioners.

Section 10. If the verdict of the jury as finally established
fe™'con-"*"^^'

shall differ from the award of the commissioners with respect fimiation by

to the compensation or damages to which any person is mittaUo'^cm^'

entitled, the report of the commissioners shall be amended
J^|.o®,ig,'dera-°'^

accordingly, and, after all applications for redetermination tion, etc.

'

of compensation or damages have been disposed of, the

report shall be presented to the court for confirmation.

The report of the commissioners as thus amended shall be
final and conclusive as to all questions of fact, but the court

may hear and determine questions of law arising therefrom
and may order the report to be confirmed or to be recom-
mitted to the commissioners to be reconsidered in accord-

ance with law, or may itself make such amendments and
alterations as are necessary to render the report consistent

with the law. If an appeal to the supreme judicial court or Appeal to

exceptions are taken with respect to the order of the justice cu^iai'court"

of the superior court upon the motion for final confirmation exceptions, etc.

of the commissioners' report, or if the matter is reported to

the supreme judicial court, the same shall be heard and
determined without awaiting further proceedings in the

superior court. The operation of the order shall be stayed
pending the disposition of such appeal, exceptions or report,

and the order shall, if necessary, be modified to conform to

the decision of the supreme judicial court. After the ex- when judgment

piration of thirty days from the final confirmation of the nltion^shaii

report, or if the same is affirmed by the supreme judicial be entered, etc.

court, of thirty days from the date of the rescript of said

court, if the proceedings have not in the meantime been
discontinued, and if it shall be made to appear that all laws
requiring appropriations of money, to be raised by loan or

otherwise, in cases of taking of property by eminent domain,
in so far as applicable, have been complied with, judgment
of condemnation shall be entered upon motion of the peti-

tioner which shall be final and conclusive against all the

world with respect to the validity and extent of the taking,

and the right of the petitioner to assess betterments there-

for, and against all parties to the proceedings with respect
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to the amount of compensation or damages to which any
person is entitled and the amount of benefit or advantage
which each parcel of land within the designated area will

receive from the improvement. If judgment of condem-
nation is not entered within six months from the confirma-

tion of the commissioners' report, or from the rescript of the
supreme judicial court, the petition shall be dismissed upon
motion of any one or more of the parties respondent. The
clerk of the court shall forthwith transmit for record to

every registry of deeds designated in the petition as pro-

vided in section four a certified copy of any judgment of

condemnation entered under this section or of any inter-

locutory judgment of condemnation entered under section

eleven.

Section 11. The board may at any time before final

judgment of condemnation abandon the proposed improve-
ment and discontinue the proceedings, in which case all

action taken thereunder and under the proceedings for the

laying out or establishment of such improvement shall be-

come void; but in such case, or in case the petition shall be
dismissed on motion of a party respondent under section

ten, any person who has suffered damage or loss or been put
to expense by the proceedings shall be entitled to recover

indemnity in full by order of the court and for which execu-

tion shall issue. In case of abandonment or dismissal as

aforesaid, the clerk of the court shall forthwith transmit for

record to every registry of deeds designated in the petition

as provided in section four a certificate that all proceedings

in relation to such improvement have been discontinued or

dismissed. At any time after the right of the petitioner to

take the property described in the order for the purpose
stated therein and to assess betterments therefor has been
established, if it shall be made to appear that all laws re-

quiring appropriations of money, to be raised by loan or

otherwise, in cases of the taking of land by eminent domain,
in so far as applicable, have been complied with, the court

shall on motion of the petitioner enter an interlocutory judg-

ment of condemnation, which shall have the same effect as

a final judgment of condemnation, except with respect to

compensation, damages and assessments for benefits, and
the proceedings shall continue as herein provided with

respect to compensation, damages, and assessments; but
the petitioner shall not thereafter have the right to discon-

tinue the proceedings.

Section 12. The taking shall become absolute and the

right of the body politic to the real estate or interest therein

described in the petition and the right of the respondents to

compensation or damages shall vest upon the entry of either

final or interlocutory judgment of condemnation, and it

shall have immediate right of entry and possession, subject

to the rights of the owners under section two with respect

to structures and trees. The compensation or damages
shall be payable when vested, or as soon thereafter as they
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are finally determined, and if not then paid may be recovered

in an action of contract. In case two or more persons have
appeared in the proceedings as parties respondent with
interests adverse to each other with respect to a particular

parcel of land, the body politic shall not be bound to pay
such compensation until one or more of such persons have
established his or their rights thereto in proper judicial

proceedings to which the others of such persons are parties;

but the proceedings to determine the amount of compensation
shall not be stayed pending the establishment of such rights.

Compensation and damages shall be assessed as of the date whencom-

of the adoption of the order, and shall bear interest at the jamag'eTshaU

rate of four per cent per annum from the date when the be assessed, etc

right to damages becomes vested until payable, but shall not

bear interest after they are payable unless the body politic

fails upon demand to pay the same to the person entitled

thereto. The body politic shall not pay compensation or

damages to any person in excess of its estimate, except in

accordance with an award of the commissioners, nor in

excess of the award of the commissioners, except as amended
in accordance with a verdict of the jury.

Section 13. If the petition is dismissed under section costs to he

seven, costs, as in actions at law, shall be awarded to the drttonto Vn-'"^'

respondents, in addition to indemnity for loss and damages
[Ij^g^^j,*,^

^°^

as provided in section eleven. If, upon entry of an inter- damages if

locutory or final judgment of condemnation it appears that mfssed"under^'

a respondent has been awarded greater compensation or § <. etc.

damages than was allotted to him in the estimate contained

in the order adopted under sections two and three or if

betterments to be assessed on the land of any respondent
have been determined to be less than as estimated in said

order, such respondent shall be entitled to such costs; other-

wise, he shall be liable for such costs.

Section 14- If the right to assess betterments has been Apportionment

established, the board, within six months after the com- Cfbettements,

pletion of the improvement, shall assess a proportionate ''^'^

share of the whole or part of the cost thereof upon each
parcel of land with respect to which a benefit or advantage
has been determined as herein provided and in the amount
so determined, unless the betterments so assessed shall

exceed the cost of the improvement, in which case they shall

be proportionately reduced; and such assessments shall not
thereafter be abated. The lien for such assessments shall

take effect upon the recording of the order of intention to

take under section three.

Section 15. The provisions of chapters seventy-nine and ^gionTonaw
eighty, and all other provisions of law relative to proceed- to apply to pro-

ings under said chapters, shall apply to proceedings under thfaoCapt'er.eTc.

this chapter, and to betterments assessed thereunder, so far

as applicable and not inconsistent with the provisions

hereof; but no petition for the assessment of compensation
or damages or for the abatement of an assessment shall be
maintained by any person who has been made a party to
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the proceedings for condemnation or with respect to prop-
erty the record owners of which at the time of the adoption
of the order under section two have been made parties

thereto. Failure to make any person having an interest in

the land taken, damaged or assessed a party respondent
under section four shall not invalidate the proceedings, but
such person shall not be bound by the judgment in the
proceedings in respect to compensation, damages or assess-

ments. The court shall determine the compensation of

guardians ad litem and commissioners appointed under
this chapter, and shall have power to establish and regulate

the procedure thereunder, so far as not therein prescribed.

Section 2. Section forty-five of chapter seventy-nine of

the General Laws is hereby amended by inserting after the
word "chapter" in the second and in the fifth lines, respec-

tively, the words: — or chapter eighty A, — and by inserting

after the word "chapter" in the sixth line the words: — or in

chapter eighty A, — so as to read as follows:— Section 45.

No real estate shall be taken for public use by the formal
vote or order of any board of officers except under this

chapter or chapter eighty A, and no damages shall be as-

sessed for the taking or seizure of property for a public

purpose or for injury thereto by authority of law, except
under this chapter or chapter eighty A, notwithstanding
any general or special act hitherto enacted; provided, that
nothing contained in this chapter or in chapter eighty A
shall be construed as amending or in any way affecting

chapter two hundred and fifty-three.

Section 3. Section seventeen of chapter eighty of the
General Laws is hereby amended by inserting after the word
"chapter" in the fourth line the words: — or chapter eighty
A, — and by inserting after the word "herein" in the fifth

line the words: — or therein, — so as to read as follows: —
Section 17. Whenever a formal vote or order for the laying

out or construction of a public improvement, or for the
taking of land therefor, states that betterments are to be
assessed, no betterments shall be assessed except under
this chapter or chapter eighty A, and all proceedings re-

lating to such betterments shall be as herein or therein pro-

vided, notwithstanding any special act hitherto enacted.
Section 4. In any case where the commonwealth, or a

county, city, town or district thereof, has been or shall be
authorized by provisions of general or special law to take
real estate or any interest therein by eminent domain
under chapter seventy-nine, or to assess betterments under
chapter eighty, of the General Laws, the officer or board of

officers thereof authorized to exercise such power may,
unless otherwise provided, elect to take such property or

interest and to assess such betterments under chapter
eighty A of the General Laws. Approved June 8, 1929.


