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By Ms. Amick of Bedford, petition of Carol C. Amick and another
that the Secretary of Environmental Affairs be directed to manage
and protect nongame wildlife and endangered species of animals.
Natural Resources and Agriculture.

In the Year One Thousand Nine Hundred and Seventy-Seven.

An Act conserving nongame and endangered or threatened
SPECIES.

and House of Representatives in
by the authority of the same, as

Be it enacted by the Senate
General Court assembled, and
follows:

of chapter 21, as most recentlyI SECTION 1. Section 7F
2 amended by section 27 of chapter 806 of the acts of 1974, is
3 hereby amended by striking out the second and third sentences of
4 said section 7F, and inserting in place thereof the following:
5 The secretary of environmental affairs shall provide for the
6 conservation, management, enhancement and protection of non-
-7 game wildlife and endangered or threatened species, and to
8 provide enforcement authority and penalties for violations of this
9 chapter.

1 SECTION 2. Section 1 of chapter 131 of the General Laws, as
2 appearing in section 1 of chapter 802 of the acts of 1967, is hereby
3 amended by inserting before the definitions of “angling”, the
4 following definitions:
5 “Amphibian”, any of the class of cold-blooded vertebrates
6 intermediate in many characters between fishes and reptiles with
7 gilled aquatic larvae and air-breathing adults, except those found
8 exclusively in coastal waters.

1 SECTION 3. Section 1 of chapter 131 of the General Laws, as
2 so appearing is hereby further amended by inserting after the
3 definition of “Commissioner” the following definition:
4 “Crustacean”, any of a class of mostly aquatic arthropods
5 having a chitinous or calcareous and chitinous exoskeleton,
6 except those exclusively found in coastal waters.
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1 SECTION 4. Section lof said chapter 131, as so appearing, is
2 hereby further amended by striking out the definition of
3 “Mammals” and inserting in place thereof the following
4 definition:
5 “Mammals”, all wild or undomesticated animals of a class of
6 higher vertebrates that nourish their young with milk secreted by
7 mammary glands and have the skin usually more or less covered
8 with hair.

SECTION 5. Section I of said chapter 131, as so appearing, is
hereby further amended by inserting after the definition of
“Mammals” for the purpose of this act, the terms:

i

3
(a) “Conserve” “conserving” and “conservation” mean to use

and the use of all methods and procedures for the purposes of
increasing the number of individuals within species and
populations of wildlife up to the optimum carrying capacity of
their habitat and maintaining such levels. Such methods and
procedures include, but are not limited to, all activities associated
with scientific resources management such as research, census,
law enforcement, habitat acquisition and maintainance, propaga-
tion, live cage trapping, and transplantation. Also included, when
and where appropriate, is the periodic or total protection of
species of populations as well as regulated taking. With respect to
endangered or threatened species, the terms mean to use and the
use of all methods and procedures including but not limited to
those described above which are necessary to bring any
endangered or threatened species to the point at which the
measures provided for such species pursuant to this act are no
longer necessary except that regulated taking as a method and
procedure shall be limited to the extraordinary case where
population pressures within a given ecosystem cannot be
otherwise relieved.
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(b) “Secretary” means the secretary of environmental affairs.24
(c) “Department” means the department of fisheries, wildlife

and recreational vehicles that has statutory authority to manage
wildlife populations;

25
26
27

(d)’“Ecosystem” means a system of living organisms and their
environment, each influencing the existence of the otherand both
necessary for the maintenance of life;
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31 (e) “Endangered Species” means any species whose continued
32 existence or prospects or recruitment as a viable component of
33 the commonwealth’s wild fauna or flora is determined to be in
34 jeopardy. That term shall also include any species of wildlife or
35 plants determined to be an “endangered species” pursuant to the
36 endangered species act of 1973, 87 stat 884, as such act may be
37 subsequently amended.
38 (f) “Endangered Species Act” means the endangered species
39 act of 1973, 87 stat 884, as such act may be subsequently
40 amended.
41 (g) “Non-game species” means any native wildlife species not
42 legally classified a game species, and endangered species or a
43 threatened species by statute or regulation of the commonwealth.
44 (h) “Optimum carrying capacity” means that point at which a
45 given habitat can suppoit healthy populations of wildlife and
46 plant species, having regard to the total ecosystem, without
47 diminishing the ability of the habitat to continue that function;
48 (i) “Person” means an individual, corporation, partnership,
49 trust, association, or any other private entity, or any officer,
50 employee, agent, department, or instrumentality of the federal
51 government, of any state or political subdivision thereof, or of
5j2 any foreign government;
5j3 (j) “Plant” means a member of the wild flora of the
54 commonwealth which is determined to be an endangered or
55 threatened species pursuant to the “endangered species act” of
56 1973 (87 stat. 884) or which is an essential part of an ecosystem
57 (including seeds, roots or other parts thereof).
58 (k) “Species” includes any subspecies of wildlife or wild plants
59 and any other group of wildlife of the same species or smaller
60 taxa in common spatial arrangement that interbreed when
61 mature;
62 (1) “Take” means to harrass, harm, pursue, hunt, shoot,
63 wound, kill, trap, capture, or collect, or to attempt to engage in
64 any such conduct;
65 (m) “Threatened species” means any species of wild fauna or
66 flora which appears likely, within the foreseeable future, to

67 become endangered. The term shall also include any species of
68 wildlife of plant determined to be a “threatened species” pursuant
69 to the endangered species act of 1973 (87 stat. 884). as such act
70 may subsequently be amended;
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71 (n) “Wildlife” means any member of any non-domesticated
72 species of the animal kingdom, whether reared in captivity or not,
73 including without exception any mammal, fish, bird, amphibian,
74 reptile, mollusk, crustacean, anthropod or other invertebrate, and
75 includes any part, product, egg or offspring thereof, or the dead
76 body of parts thereof.

1 SECTION 6. Section 1 of said chapter 131, as so appearing, is
2 hereby further amended by inserting after the definition of
3 “raptor” the following definition;
4 “Secretary” means the secretary of the executive office of
5 environmental affairs.

1 SECTION 7. Findings and declarations. The legislature finds
2 and declares all of the followings:
3 (a) That it is the policy of the commonwealth of Massachusetts
4 to conserve species of wildlife for human enjoyment, for scientific
5 purposes, and to insure their perpetuation as viable components
6 of their ecosystems;
7 (b) That species of wildlife and wild plants normally occurring
8 within the commonwealth should be accorded such protection as
9 is necessarv to maintain and to enhance their numbers;

10 (c) That the commonwealth of Massachusetts should assist in
i 1 the protection of species of wildlife and wild plants which are
12 determined to be “threatened” or “endangered” elsewhere
13 pursuant to the endangered species act by prohibiting the taking,
14 possession, transportation, exportation from the commonwealth,
15 processing, sale or offer for sale or shipment within the
16 commonwealth of such endangered species and by carefully
17 regulating such activities with regard to threatened species.
18 Exceptions to such prohibitions, for the purpose of enhancing the
19 conservation of such species, may be permitted as set forth
20 elsewhere in this chapter; and
21 (d) That adequate funding for the conservation of nongame,
22 threatened and endangered species be made available to the
23 secretary annually by appropriations from the environmental
24 fund or from other sources.

1 SECTION 7. Non-game species
2 (u) Ihe secretary shall conduct investigations on non-game
3 wildlife in order to develop information relating to population,
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distribution, habitat needs, limiting factors, and other biological
and ecological data to determine conservation measures
necessary for the purposes of increasing the number of
individuals within species and populations of wildlife up to the
optimum carrying capacity of their habitat and maintaining such
levels. On the basis of such determinations the secretary shall
issue proposed regulations not later than one year from the
effective date of this act and develop conservation to perpetuate
themselves at optimum levels successfully.
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(b) The secretary shall by such regulations establish proposed
limitations relating to taking, possession, transportation, expor-
tation, processing, sale or offer for sale, or shipment as may be
necessary to conserve such nongame wildlife. Such regulation
shall become effective sixty days after being proposed during
which period public comment shall be solicited and received. The
secretary shall conduct a public hearing. On the basis of public
comments received or testimony at any such hearing the secretary
may make such changes in the proposed regulation as are
consistent with effective conservation of nongame wildlife.
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(c) Except as provided in regulations issued by the secretary,
it shall be unlawful for any person to take, possess, transport,
export, process, sell or offer for sale or shipment nongame
wildlife deemed by the secretary to be in need of conservation
pursuant to this section. Subject to the same exception, it shall
further be unlawful for any common or contract carrier
knowingly to transport or receive for shipment nongame wildlife
deemed by the secretary to be in need of conservation pursuant to
this section.
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I SECTION 8. Endangered or threatened species.
2 (a) Any species of wildlife or wild plant determined to be an
3 endangered species pursuant to the endangered species act shall
4 be deemed to be an endangered species under the provisions of
5 this act and any species of wildlife or wild plant determined to be
6 a threatened species under the provisions of this act; provided,
7 however, that the secretary may determine, in accordance with
8 this section, that any such threatened species is an endangered
9 species throughout all or any portion of the range of such species
10 within the commonwealth.
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(b) In addition to the species deemed to be endangered or
threatened pursuant to the endangered species act, the secretary
shall by regulation, within one year after the effective date of this
act determine whether any species of wildlife or wild plants
normally occurring within the commonwealth is an endangered
or threatened species because of any or combination of the
following factors:
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a. The present or threatened destruction, modification, or
curtailment of its habitat or range.
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19

b. overutilization for commercial, sporting, scientific, educa-
tion or other purposes;

20
21
on c. the effect on it of disease, pollution or predation;

d. the inadequacy of existing regulatory mechanisms; or23

24 e. other natural or man-made factors affecting its continued
existence or recruitment within the commonwealth.25
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(c) Basis for determination. (1) The secretary shall make
determinations required by subsection (b) of this section on the
basis of the best scientific, commercial and other data available to
him and after consultation, as appropriate, with federal agencies,
other interested state agencies, other states having a common
interest in the species, and interested persons and organizations.
Except with respect to species of wildlife or wild plants
determined to be endangered or threatened species under the
provisions of section 6(a), the secretary may or may not add a
species to nor remove a species from any list published pursuant
to subsection (d) of this section unless he has first:
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36
a. published a public notice of such proposed action which is

designed to direct attention of the general public to a proposal;
37
38

b. notified the governor of any state sharing a common border
with the commonwealth and in which the subject species is known
to occur that such an action is being proposed;

39
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c. allowed at least 30 days following publication for comment
from the public and other interested parties; provided, however,
that in cases where the secretary determines that an emergency
situation exists involving the continued existence of such species
as a viable component of the commonwealth’s wild fauna, he may
add species to such lists provided he has published a public notice
that such an emergency such lists provided he has published a
public notice that such an emergency situation exists together
with a summary of facts which support such determination.
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(2) In determining whether any species of wildlife or wild plants
is an endangered species or a threatened species, the secretary
shall take into consideration those actions, if any, being carried
out or about to be carried out by the federal government, by other
states, by other agencies of the commonwealth or political
subdivisions thereof, or by non-governmental persons or
organizations which may affect the species uncer consideration
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(d) Lists. (1) Not later than one year after the effective date of
this act, the secretary shall issue regulations con.aininga list ofall
species of wildlife and wild plants normally occurring within the
commonwealth, in accordance with subsections (a) through (e) of
this section, to be endangered species within the commonwealth
and a list of all such species so determined to be threatened
species. Each list shall refer to the species contained therein by
scientific and common mane or names, if any, and shall specify
with respect to each such species over what portion of its range it
is endangered or threatened.
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(2) Except with respect to species of wildlife or wild plants
determined to be endangered or threatened pursuant to the
endangered species act the secretary shall, upon the petition of an
interested person, conduct a public hearing to review, if any,
listed or unlisted species proposed to be removed from or added
to the lists published pursuant to paragraph (1) of this subsection,
but only if he makes and publishes a public notice that such
person has presented substantial evidence which warrants such a
review and hearing. On the basis of public comments received and
the testimony at such hearing, the secretary may add to such
proposed list additional species which are determined to be
endangered within the commonwealth or delete therefrom such
species which are determined not to be endangered within the
commonwealth. Such regulations shall become effective sixty
days after being proposed.
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(e) Protective Regulations. Wherever any species of wildlife or
wild plant is listed as a threatened species pursuant to subsection
(d) of this section, the secretary shall issue such regulations as he
deems necessary and advisable to provide for the conservation of
such species. The secretary may, by regulation, prohibit with
respect to any threatened species of wildlife or wild plant any act
prohibited under subsection (f) of this section.
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(f) Prohibited Acts. (I) With respect to any endangered or
threatened species of wildlife, it is unlawful, except as provided in
subsection (g) of this section, for any person subject to the
jurisdiction of the commonwealth of Massachusetts to;

90
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a. export any such species from the commonwealth;94
b. take any such species within the commonwealth;95
c. possess, process, sell or offer for sale, deliver, carry,

transport or ship, by any means whatsoever any such species;
%

97
d. violate any regulation pertaining to the conservation of

such species or to any threatened species of wildlife listed
pursuant to this section and promulgated by the secretary
pursuant to authority provided by this act.
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2. With respect to any endangered species of wild plant, it is
unlawful, except as provided in subsection (f) of this section, for
any person subject to the jurisdiction of the commonwealth to:
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a. export any such species from the commonwealth;105
b. possess, process, sell or offer for sale, deliver, carry,

transport or ship, by any means whatsoever, any such species;
106
107

c. violate any regulation pertaining to such species or to any
threatened species of plant listed pursuant to this section and
promulgated by the secretary pursuant to authority provided by
this act.
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Provided, that any endangered species of wildlife or wild plant
which enters the commonwealth from another state or from a
point outside the territorial limits of the United States and which
is being transported to a point within or beyond the com-
monwealth may be so entered and transported without restriction
in accordance with the terms of any federal permit or permit
issued under the laws or regulations of another state.
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(g) Permits. The secretary may permit, under such terms and
conditions as he may prescribe, any act otherwise prohibited by
subsection (f) of this section for scientific purposes or to enhance
the propagation or survival of the affected species.
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(h) Conflicts state and local laws. Any law, regulation or
ordinance o; any political subdivision of the commonwealth
which applies with respect to the taking importation, possession,
sale or offer for sale, processing, delivery, carrying, transporta-
tion or shipment of species determined to be endangered species
or threatened species pursuant to this act is void to the extent that
it may effectively (a) permit what is prohibited by this act, or (b)
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prohibit what is authorized pursuant to an exemption or permit
provided for in this act or in any regulation which implements
this act. This act shall not otherwise be construed to void any law,
regulation or ordinance of any political subdivision of this
commonwealth which is intended to conserve wildlife or plants.
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SECTION 9. Conservation programs.
(a) The secretary shall establish such programs, including

acquisition of land and aquatic habitat or interests therein, as are
deemed necessary for the conservation of nongame, threatened
and endangered species of wildlife and wild plants. The secretary
shall utilize all authority vested in the department to carry out the
purposes of this section.
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(b) In carrying out programs authorized by this section, the
secretary shall consult with other states having a common interest
in particular species of nongame, endangered or threatened
species of wildlife and may enter into agreements with federal
agencies, other states, political subdivision of the commonwealth,
or with private organizations and persons with respect to
programs designed to conserve nongame, endangered or
threatened species of wildlife including, where appropriate,
agreements for administration and management of any area
established under this section or utilized for conservation of
nongame, endangered or threatened species of wildlife including,
where appropriate, agreements for administration and manage-
ment of any area established under this section or utilized for
conservation of nongame, endangered or threatened species of
wildlife.
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(c) The governor shall review other programs administered by
him and utilize such programs in furtherance of the purposes of
this act. All other state departments and agencies shall, in
consultation with and with the assistance of the secretary, utilize
their authorities in furtherance of the purposes of this act by
carrying out programs for the conservation of endangered species
and threatened species listed pursuant to section eight of this act
and by taking such action necessary to insure that action
authorized, funded or carried out by them do not jeopardize the
continued existence of such endangered species and threatened
species or result in the destruction or modification of habitat of
such species which is determined by the secretary to be critical.
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2 The secretary shall issue such regulations as are necessary to
3 carry out the purpose of this chapter.

2 (a) Any person who violates the provisions of subsection (c) of
3 section 7, or any regulations issued in implementation thereof or
4 whoever fails to procure or violates the terms of any permit issued
5 pursuant to section 8 shall be fined not less than one hundred nor
6 more than one thousand dollars or be imprisoned not more than
7 one year or both.
8 (b) Any person who violates the provisions of subsection (f) of
9 section 7or any regulations issued pursuant to subsection (e) of

10 section 8 or whoever fails to procure any permit required by
11 subsection (g) of section Bor violates the terms of any permit
12 issued under subsection (g) of section 8 shall be fined $ 1,000 or be
13 imprisoned not more than one year, or both.
14 (c) Any officer employed and authorized by the secretary or
15 any police officer of the commonwealth or any municipality or
16 county within the commonwealth shall have authority to conduct
17 searches as provided by law, and to execute a warrant to search
18 for and seize any equipment, business records, merchandise or
19 wildlife taken, used, or possessed in connection with a violation
20 of any section of this chapter. Any such officer or agency may,
21 without a warrant, arrest any person who such officer or agent
22 has probable cause to believe is violating, in his presence or view,
23 any such section, or any regulation or permit provided for in this
24 chapter. An officer or agent who has made an arrest of a person
25 in connection with any such violation may search such person or
26 business records at the time of arrest and seize any wildlife,
27 records, or property taken, or used in connection with any such
28 violation.
29 (d) Equipment, merchandise, or records seized under the
30 provisions of subsection (c) of this section shall be held by an
31 officer or agent of the secretary pending disposition of court
32 proceedings, and thereinafter be forfeited to the commonwealth
33 for disposition or destruction as the secretary may deem
34 appropriate; provided, however, that prior to forfeiture, the
35 secretary may direct the transfer of wildlife so seized to a qualified
36 zoological, educational, or scientific institution for safe keeping,

1 SECTION 10. Regulations.

1 SECTION 11. Penalties and enforcement.
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37 costs thereof to be assessable to the defendant. The secretary is
38 authorized to issue regulations to implement this subsection.

1 SECTION 12. Miscellaneous.
2 (a) None of the provisions of this chapter shall be construed to
3 apply retroactively or to prohibit importation into the com-
-4 monwealth of wildlife or wild plants which may be lawfully
5 imported into the United States or lawfully taken and removed

6 from another state or to prohibit entry into the commonwealth or
7 possession, transportation, exportation, processing, sale or offer
8 for sale or shipment of any wildlife or wild plan: whose species is
9 deemed to be endangered or threatened in this state but not in the

10 state where originally taken if the person engaging therein
11 demonstrates by substantial evidence that such wildlife or wild
12 plant was lawfully taken and lawfully removed from such state;
13 Provided, however, that this subsection shall not be construed to
14 permit the possession, transportation, exportation, processing,
15 sale of offer for sale or shipment within this state of species of
16 wildlife or wild plants determined, pursuant to the endangered
17 species act to be endangered or threatened species, except as
18 permitted by subsection (g) of this section 7.
19 (b) If any provision of this chapter or the application thereof
20 to any person or circumstance is held invalid, the remainder of
21 this chapter, and the application of such provision to other
22 persons or circumstances, shall not be affected thereby.

1 SECTION 13. Funding.
2 The cost of the program and salaries established under this act
3 may be supported by appropriations from the environmental
4 fund. Monies received bv the commonwealth from the federal
5 government as reimbursements, grants-in-aid and other receipts
6 attributable to the program established under sections eight B,

|7 eight C and eight D shall be credited to the environmental fund.

1 SECTION 14. The provisions of this act are severable, and if
2 any of its provisions shall be held unconstitutional or invalid by
3 any court of competent jurisdiction the decision of such court
4 shall not affect or impair any of the remaining provisions.
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